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CHAPTER  SI 

nSTOBY    OF    SEPAEATION   AND    DIVORCE    UNDER   ENG- 
LISH AND  ECCLESIASTICAL  LAW 

[Biblioohaphicul  Notk  XI- — For  divorce  smong  the  Athenians 
Meier  and  SchOmann'a  Der  ntlischs  Process  (Berlin,  1883-87)  ia  impor- 
tant. Asaietonce  haa  also  been  given  by  Hruzn,  Ehebegrilndung  tutch 
att.  Beehte  (Leipzig,  1892);  idem,  Polygamie  und  Pellikat  (Leipzig, 
IBM);  and  Mailer  and  Bauer,  "Die  griech.  Prlvat-  und  Kriegealter- 
thQiner"  (1893),  in  MoUer's  Handtmch.  The  Hebrew  law  oo  the 
subject  is  well  treated  by  Mielziner,  The  Jetoi»h  Law  of  Marriage  and 
Divorce  (Cincinnati,  1881);  and  eBpecially  by  Amram,  in  his  excellent 
Jewish  Law  of  Divorce  (Philadelphia,  1896).  la  bie  "  Divorce  on 
Condition,"  in  the  Oreen  Bag,  III,  August,  1891,  the  last-named  writer 
has  described  a  curious  device  for  escaping  marriage  with  a  brother- 
in-law  and  employed  also  in  cases  of  long  absence.  Besides  the  works 
of  Stnbbe,  Duschak,  Dollinger,  and  Licbtschein,  elsewhere  noticed, 
e«e  S«ldeii,  Uxor  ebraica  (Frankfort,  1673),  or  the  same  in  his  Opera,  II 
(London,  1726);  Fraenkel,  Orundliaien  des  moaaitch-talmud.  Eherechts 
(Breelan,  I860};  Saalscbuetz,  Da*  moaaise/ie  Becht  (2d  ed.,  Berlin, 
1853);  and  Meyer,  Die  Rechte  der  Jsraelilen,  Athener,  und  SOmer 
(Leipzig,  1962-fi6). 

The  leading  work  on  Roman  divorce  is  WAchter's  Ueber  die 
Ehescheidangen  (Stuttgart,  1821).  There  is  also  a  good  account  in 
the  Bovenlh  and  eighth  chapters  of  Hasse's  Das  Oatterrechi  der 
Eheffotten  nach  rOm.  Eeekl  (Berlin,  1824).  Savigny  has  an  article  on 
"Die  erste  Ebescbeidung  in  Rom,"  in  Abhandlungen  der  kOnig.  Akad. 
der  Wisi.  in  Berlin,  1S14-16  (Berlin,  1818).  Very  important  also  is 
Rein,  Daa  rOm.  Privatreeht  (Leipiig,  1836);  and  on  divorce  in  connec- 
tion with  the  alleged  depravation  of  morals  at  the  close  of  the  republic 
there  is  a  fine  passage  in  Lecky,  European  Morals  (3d  ed..  New  York, 
1881).  The  subject  is  treated  by  Marche,  Bistoria  jurU  dviti*  de 
ditrortiis  (Leipzig,  17(M);  Langeron,  Du  divorce  en  droit  romain  (Paris, 
1857);  Morael,  Droi*  remain;  du  divorce  (Paris,  1888);  and  Combier, 
t>u  divorce  en  droit  remain  (Paris,  1880).  Eemein,  Milanges  (Paris, 
1886),  has  a  chapter  dealing  in  part  with  Roman  divorce;  and  in  the 
same  volume  may  be  found  the  best  existing  treatment  of  adultery  in 
_  connection  with  the  Lex  Julia  de  adulteriis.  With  other  matter  this 
few  ifl  also  considered  by  Oessert,  Ad  leg.  Jul.  de  adult,  coerc.  (WUrtem- 
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UMUt  i/UU)i  Ui4U&>ii  tH»  i^o^iMi  adtUterii  ex  leg.  Jul.  (Leipzig,  1797); 
Jmim,  Lh»  hik^^^U^  UiM  ^H^iMtna  (Marburg,  18d4);  and  Bennecke  in 
Uui  ^U|l  UHOimri^iii  IH¥  $$rirfr^cktliche  Lehre  vom  Ehebrueh  (Marburg, 
iil^),  Uriugim  tho  tf^a^al  hlittory  of  his  subject  down  to  the  middle 
<t|  ikp  UCUumih  ^>ou(ury.  In  this  connection  have  likewise  been  of 
oiuvivHt  hkAkiu'N  lHnHiu$i^  and  the  works  of  Fustel  de  Ooulanges, 
UaUUa,  k(MtttiUavi>h.  Karlowa,  Unger,  Maine,  Marquardt,  and  Zhishman 
(tUiow  U(«ii»  sliHHiriUKi.  The  ground  of  the  chapter  is  mainly  covered  by 
WMttUi^i^i  Uivmv0  uud  iHvoree  Legislation  (2d  ed..  New  York,  1882); 
H(ui  UUwHOi,  t<i  muriuy0  ^vil  et  le  divorce  {2d  ed^  Paris,  1880);  as  also 
iijk  tUit  UMUural  WiilkM  of  Popp»  Eheaeheidung  (Amberg  and  Sulzbach, 
i^\^y»  'fii^^t,  l^  mi$riag0t  la  BiparaUon  et  le  divorce  (Paris,  1868); 
i'Uwiuili  Th^  lf\kmi^  (UoHton,  1887);  Qide,  La  femme  (2d  ed.,  Paris, 
iMh}t  tikU4MUrl,  lk$»  gmneine  deutsche  Eherecht  (Erlangen,  1882);  and 
^UitiD  u*  a  iHiuuiiN)  hiiitorical  account  by  Friedericus,  De  divortio 
iimiikkUaikiM  (Ul|ialg,  1842). 

|i*tir  iUM  itrigin  and  early  development  of  the  Christian  doctrine, 
Uiv*uU«  iU<i  Hiirl|»tureiif  the  principle  sources  are,  of  course,  the  writ- 
UitfM  mI  iUit  |(^ath«>rii  and  the  provisions  of  the  first  ecclesiastical 
<•«  iU  luUln.  'Ilm  iiiuMt  Important  monograph  is  Qeffcken*s  Zur  Oesehiehte 
iUii  itihi^Mi^pMung  vw  Oratian  (Leipzig,  18d4).  The  subject  is  treated 
{\\  M«4j^i  iHui  9Ch0r0cht  der  Christen  (Regensburg,  1833).  There  is  a 
gouU  a^HUiuiii  by  Loening,  Cfeachichte  de$  deutachen  Kirchenrechts 
(b^iMUMkiurgi  1H7H);  and  another  byMeyrick  in  his  article  ** Marriage," 
\[{  iUv  MiiHMid  volume  of  the  Diet  of  Christ  Antiquities.  The  rigid 
VUiml«4||lual  |Kilnt  of  view  is  taken  by  Watkins,  Holy  Matrimony 
il^MiMUmi  1MUA)|  and  Luckock,  History  of  Marriage  (London,  1894). 
•VuiMUg  niiullar  works,  mainly  controversial,  may  be  consulted  Ap 
UUiUarili  Marriage  and  Divorce  (London,  1888);  Cavemo,  Treatise  on 
iHVim^  (Madlfion,  1889);  Hovey,  TJie  Scriptural  Law  of  Divorce 
(l*UUN(lMl|t)ilai  1866),  Greve,  Die  Ehescheidung  nach  der  Lehre  des 
iV^'MMM  'i^iminnuintes  (Leipzig,  1873);  and  the  anonymous  Ueber  den 
Ptu4iy  wahren  Ehescheidung sgrund  in  der  Christ  Kirche  (Bayreuth, 
IMIIM).  Htandard  Catholic  treatises  are  Cigoi,I>te  UnauflOsbarkeit  der 
{ikrM,  Khe  (Paderborn,  1896);  Didon,  IndissolvbUiU  et  divorce  (4th 
tiU'i  l*arlM,  1880);  or  the  German  trandation  of  the  same  by  Schneider 
\lW^i^**^urg,  1893);  Boekov&ny,  De  matrimonio  in  eccle.  eath. 
(AutfMMtaa  Vindelicorum,  1837);  Scheicher-Binder,  ProAp^Mc^e^  ^and- 
l^uvh  iUa  kath.  Eherechts  (4th  ed.,  Freiburg,  1891);  and  especially 
l^trrono,  De  matrimonio  christ  (Leodii,  1861).  Pompen  has  a  special 
'^kn^Mus  de  dispensationibus  et  de  revaJidatione  mat  (2d  ed., 
Aumiardam,  1897). 

On  Germanic  law  and  custom  see  Tacitus's  Qermania;  the  Monu- 
IH#Mltt  Oermaniae  Historica;  and  the  collections  of  Thorpe,  Schmid, 
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and  Liebermann.  Heuaelor'n  /ns(i(w(Minen.  We  in  hold's  DeuUcke 
Fratien,  Grimm's  Becktsalterth&mer,  Brunner'a  Rtchtggesekichte,  and 
the  similar  works  ot  Schroeder,  Zoepfl,  and  Walter  have  all  been  con- 
sulted. The  penitentials,  containing  evidence  of  compromise  between 
Teutonic  usage  and  the  etrict  dogmas  of  the  church,  may  be  found  in 
Thorpe,  Ancient  Laws:  Haddan  and  Stubbs,  Councils:  Waaeer- 
Hchleben,  Buasordnungen  (Halle,  1851);  and  Bchmitz,  BuasbUcher 
(Majence,  18S3).  These  have  large!;  superseded  the  older  works  ot 
Kuntemann,  Die  latciniichen  Poenitenlialbaeker  der  Angehachsen 
(Mayence,  1844);  and Hildobrand,  UntersuchungenHber die gertn. Poeni- 
tentialbQeher  (WOmburg,  1851).  The  penitcntiala  are  analyzed  by 
Bennecke,  Bamein,  and  Freisen;  also  by  Uinschius,  "Das  £hoscbei- 
duDgsrecht  nach  den  angols&ch.  und  frank.  Bussordnungen,"  in  Zeit- 
achri/t  fUr  deuttches  Secht,  XX ;  and  Rosenthal,  t>ie  RechUfalgeti  dea 
Ehebrucht  ttach  fcan.  und  deiitteh.  Recht  (WQrzbu^,  1880).  In  this 
connection  may  also  be  read  Heller,  Ueber  die  Strafe  des  Ehebntehs 
(Uim,  1773);  Wachter,  Abhandlungen  aua  dem  Strafrechte  {Leipzig, 
18.35),  I,  dealing  with  fin*/flhr«wjj  and  Nothzucht;  Wi]da,  Straf recht 
(Halle,  1842);  and  Pollen,  Fatal  Consequencea  of  Adultery  (London, 
1772),  giving  literary  and  other  curioaitiea  of  the  subject.  A  useful 
book  is  Boehmor'a  Ueber  die  Ehegesetxe  im  Zeitalter  Karlx  dea  Oroasen 
(Oottingen,  1826),  discussing  the  inconsistency  of  temporal  and  ecclesi- 
astical legislatioD  regarding  divorce;  as  is  aLto  Sdralek's  Binkmars 
OutachUn  fiber  die  Eheaakeidung  dea  KCniga  Lothar  II.  (Freiburg, 
18811. 

Primary  sources  for  the  settlement  of  the  canon  law  on  the  subject 
of  divorce  are  the  Decretum  of  Qratian  and  the  other  materials  com- 
prised in  Richter-Fried berg's  Corpua  juris  canonici.  For  England 
Johnson's  Canons  and  Godolphin's  Bepartori-um  canOTiicum.  (3d  ed., 
London.  1697)  are  serviceable.  The  state  of  the  lav  in  the  age  of  the 
decretalists  may  be  learned  from  Wunderlich's  edition  of  Tancred's 
Summa  de  Tna(rimoni'o(G0ttingen,1841);  and  tor  its  historical  develop- 
ment the  great  works  of  Samein  and  Freisen,  elsewhere  mentioned,  are 
indispensable.  Schulte's  Lehrbuch  and  the  Lehrbuch  of  Friedberg 
cover  the  subject  Id  connection  with  the  rise  ot  the  jurisdiction  of 
the  church  should  be  read  Sohm,  ■'  Die  geist,  Gerichtsbarkeit  im  frank. 
Reich,"  in  ZKR.,  IX  iTflbingen,  1870).  For  the  matrimonial  experiences 
of  Margaret  ot  Scotland,  illustrating  the  facility  ot  divorce  by  indirect 
methods  under  the  canon  law,  see  Tail's  article  in  the  Diet,  of  Nat. 
Biog^  XXXVI ;  and  similar  material  in  the  Reporta  of  the  Siatorieal 
Maniucripta  Commiaaion.  For  the  literature  relating  to  the  Council 
of  Trent  consult  Bibliographical  Note  VII. 

The  foundation  ot  tbe  Protestant  doctrine  of  divorce  was  laid  by 
Uartin  Luther.    His  writings  on  tbe  subject  may,  ot  course,  be  found 
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Heading  the  modern  literature  jb  Richter's  able  BeitrOge  tur 
OMcAtchle  dea  EhencheidUTigarechts  in  der  evang.  Kirche  (Berlin, 
1858),  which  has  the  special  merit  of  flret  classityuig  the  post-R«fonnB- 
tion  writers  on  divorce  according  to  their  more  rigid  or  more  liberal 
tendencies.  The  enbject  is  also  treated  with  the  usual  precision  and 
thoroaghness  in  his  Lehrbuch  des  kath.  und  evang.  KirchenrechU 
(Bth  ed,,  Leipzig,  1880).  Important  likewise  are  Strippelmann,  Das 
Bhttfheidungrreeht  (Caseel,  1854);  Ooeachen,  "Ehe,"  in  Herzog's 
BncBctopaedU,  in.  (m-im  (Stuttgart  and  Hambu^,  1855);  Eauber, 
"  Eheacheidung  im  Reformstions-Jahrhundert,"  in  Jahrbiicher  far 
deutsche  Theologie  (1857),  II ;  Hubrich,  Da»  Reckt  der  Eketckeidung 
(Berlin,  1891);  Buchka,  Dag  meeklenbargitche  Eheteheidungsrecht 
(Wismar,  1885) ;  Orftbner,  Veber  Deiertion  und  Quaaideserlion  (Col- 
berg,  1SS2) ;  and  Friedberg,  "BeitrAge  zur  Geechicbta  des  brand.- 
preusB.  Eherecbta,"  in  ZKS.,  VIII  (TObingen,  1886-87).  Weydmann, 
Luther  (Hamburg  and  Qotha,  1850),  has  two  chapters  on  Luther's 
views  and  his  matrimonial  life.  The  second  and  third  parts  of  Vol.  Ill 
ot  Schulte'e  Oeachiehie  der  Quellim  und  lAtteratur  de»  can.  Eechta 
(Stuttgart,  1880)  provide  a  mass  of  valuable  biographical  and  biblio- 
graphical mBterlal  for  the  whole  post-Reformation  period. 

Richter's  well-edited  and  now  exceedingly  scarce  Kirchenordnun- 
gen  de»  techanehnten  J ahrhunderta  (Weimar,  1843)  contains  tfae  legis- 
lation of  the  Evangelical  churches  on  marriage  and  divorce.  Elspecially 
important  for  the  seventeenth  century  is  the  very  rare  Dts  Herzog- 
thumt  Wirtemberg  emeuerte  Ehe-  und  Ehe-Oerichls-Ordnung  (Stutt- 
gart, 1687),  marking  the  beginning  of  a  more  liberal  treatment  of  the 
divorce  problem.  The  ecclesiastical  ordinances  are  analyzed  by 
Goeschen,  Doctriiui  de  viatrimonio  (Halle,  1848) ;  and  by  Dietrich, 
Evangelitehea  Eheacheidungsrecht  (Erlangen,  1892).  Original  divorce 
decrees  and  opinions  are  collected  in  Bruckner's  Decutottes  jarU 
matrimonialia,  II  (Qotha,  1724) ;  and  several  cases  are  published  by 
Schleusner,  "Anfange  des  protest.  Eherechts,"  in  ZKQ.,  XIII  (Gotha, 
The  beet  monographs  on  the  evolution  ot  jurisdiction  and 
n  such  causes,  aside  from  the  work  of  Dietrich  just  mentioned, 
are  Geflcken,  "Zur  ftltesten  Geachichte  und  ehegericht.  Praxis  des 
Leipzig.  Konsist.,"  in  ZKB.,  a  Folge,  IV  (Freiburg  and  Leipzig,  1894) ; 
Hinachius,  "Beitrflge  zur  Oeschicht«  des  Desertionsprocesses,"  ibid., 
II  (Berlin,  1862) ;  and  especially  StAlzet,  VOier  das  landesherrlifhe 
EhetcheidUTigsrecht  (Berlin,  1891),  the  first  part  ol  which  having 
already  appeared  In  ZKB.,  XVITI  (Freiburg  and  TObingen,  1S83). 
StOlzel  holds  that  the  authority  ot  the  chief  magistrate  to  grant  divorce 
is  originally  a  right  of  episcopal  dispensation,  and  that  his  authority  is 
not  superseded  by  the  imperial  law  of  1875.  On  the  controversy  grow- 
ing oat  ot  this  dual  question  see  Meurer,  Das  landeslierrliche  Ehe- 


Matbimonial  Institutions 


8eftetdMng«recft((Preiburg,  1891);  and  compara  Scheurl,  "Die  Abltieung 
des  Eberechts  von  dem  Kirchenrecht,"  in  ZKR.,  XIII  (Tabingen, 
1876] ;  Buchka,  "  Daa  EheschlieBSUngsrecht,"  ibid.,  XVI ;  Sicberer, 
Pertonnenttand  tmd  Ehescklie»aung  (Erlangen,  1879) ;  the  two  disser- 
tations of  Waeflerechleben,  each  entitled  Das  Ehescheidungsrecht 
kraft  tandesh.  Machtvollkommenheil  (Gieasen,  1877;  Berlin,  1880);  and 
Hinschius,  Das  Reich»gesetz  (lid  ed.,  1890).  On  the  rise  ot  the  early 
consiBtorial  courts  eee  especially  Mejer,  "Anffinge  des  Wittenberger 
CoaaiHtoriums,"  in  ZKR..  XIII  (Tobingen,  1876);  idem,"  Zur  Geschichta 
des  flltesten  protest.  Eherechts,"  ibid.,  XVI  (Tobingen,  1B81|;  both 
articles  being  reprinted  with  other  matter  in  his  Zum  Kirehenrecht 
dea  Refomation^ahrhundert§  (Hanover,  1891). 

Since  the  Raformation  the  questions  of  the  proper  grounds  of 
divorce  and  of  the  remarriage  of  divorced  persons  have  given  rise  to 
perennial  discussion.  Among  the  man;  writings  so  produced  may  be 
mentioned  Gerlach,  KiTchenrechtliehe  Untenuchung  (Briangen,  1839); 
Savigny,  "Darstellungder  in  den  preuse.  Gesetien  Ober  die  Eheschei- 
dung  unternommenen  Reform,"  in  Vermischle  Schriften,  V  (BerUo, 
1850) ;  Mailer,  Ueber  Eheackeidung  und  WiederverekHckung  getehie- 
d«ner  Qatten  (Berlin,  1855);  Hundrich,  Ueber  Ehen  und  Scheidungen 
(Breslau,  1855);  Seidler,  Beitr&ge  zur  Refcyrm  der  preuta.  Oesetxgebung 
(N'ordhausen,  1861);  Hoyer,  Die  Ehescheidungafrage  (Berlin,  1859); 
Scheurl,  Zur  praktiaehen  LOaung  der  Eheaeheidungafrage  (NUmberg, 
18S1);  Harieas,  Die  Eheacfieidvngtfrage  (Stuttgart,  1861):  BrSunig. Doa 
Recht  der  Eheachfidv.ng  (Zwickau,  1861);  Buschke.  Waa  fefcrl  Oottes 
Wort  fiber  die  Eheacheidwngt  (Leipzig  and  Dresden,  1660);  idem, 
BeUvichtung  der  EinwUr/e  gegen  meine  Sckrift  (Leipzig  and  Dresden, 
1861).  Among  the  many  Latin  dissertations  on  the  subject  are  Majer, 
De  aeparatione  cohabitationia  (TQbingen.  1675) ;  Eckstein,  De  divortio 
ex  cauaa  deaertionit  (Tabingen,  1675);  Wagner,  De  divortio,  et  convictua 
conjugaUa  teparatione  (Magdeburg,  1723) ;  Memminger,  De  divortio 
propter  itiaidias  vitae  atructas  {Halle,  1738);  Struwius,  Dejure  divor- 
tionim  (Jena,  1735);  Beiff,  De  divortio  totali  (Oiesaen,  1740);  Moesheim, 
De  divortio  (Jena,  1737, 1773) ;  Scopp,  Tractatua,  de  jure  divortiorum 
(Frankfort  and  Leipzig,  1756) ;  Wunderlich.  De  aeparatione  a  tkoro  et 
ntf  nsa  (Jena,  1774);  and  especially  the  CVmfrot'ersiae  circa  jura  liivtir- 
tiorum  (2d  ed.,  Halle,  1729),  being  a  reprint  ot  tracts  of  Kayser,  Lange, 
and  Miuhaeli».  For  the  more  recent  development  of  the  law  in  German 
lands  see  Schilling,  Der  Ehescheiduttgaproceaa  in  den  aOehaiaohen 
Oerichlen  (Leipzig,  1831);  EhegeHchta-Ordnvng  far  den  Sanlon  Baael- 
Stadtheil  (Basel,  1857) ;  Lauenstein,  HatiTioveriachea  Eherecht  ttTUt 
Proceaa-Verfahrtn  (Hanover,  1869);  Peters,  Die  Ehescheidting  (Berlin, 
1881);  WaBserschleben,  Daa  Eheacheidungarecht  (Berlin,  1887);  Het^n- 
h&hn,  Dai  Eheachliesaunga-  und  Ekeacheidungs-Eecht  (Hanover,  1890- 
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93);  Ney,  Dos  Kirchenreckt  (Berlin,  1895);  Part  II  of  Lehr,  Le  mariage, 
U  divorce,  et  la  giparation  (Paris,  1899) ;  Erles,  Eheneheidimgitrecht 
ttnd  Ehest\heidungsproxei»  (2d  ed.,  Berlin,  IQOO) ;  and  Dedekiod,  Daa 
protest  Eheacheidangsreeht  und  Veneandtes  (BraunBchweig,  1872), 
containing  decisions  extending  over  many  years  with  full  bibliographi- 
cal citations. 

Of  primary  importance  for  the  Reformation  in  England  are  the 
writings  of  Becon,  Hooper,  Tyndale,  and  Whitgift,  all,  with  the  Original 
Leltem,  comprised  in  the  publications  of  the  Parker  Society  and 
described  in  Bibliographical  Note  IX.  The  radical  doctrines  of 
Bucer's  De  regno  ChHHi  (1557)  were  supported  by  Milton,  who  pub- 
lished an  English  version  under  title  of  "The  Judgment  of  Martin 
Bucer,"  in  Proge  Work»,  III.  Pocock'a  Records  of  the  Reformation: 
The  Divorce,  1521-1533  (Oxford,  1870),  has  placed  within  easy  reach  a 
fine  collection  of  original  materials  relating  to  Henry  VIII.'s  famous 
cause;  and  Huth,  The  Marriage  of  Near  Kin  (2d  ed.,  London,  1887), 
baa  provided  a  bibliography  of  the  extensive  literature  to  which  it  has 
given  rise.  For  the  whole  period  Burnet's  History  of  the  Reformation 
(London,  1850)  is  of  service.  The  state  of  public  sentiment  is  reflected 
ia  R»f  Dold's  Defene^  of  the  Judgment  of  the  Reformed  Churchef  (IBIX, 
1610);  the  opposing  work  of  Bunny,  Of  Divorce  for  Adultery,  And 
Marrying  againe:  that  there  is  no  sufflcient  warrant  so  to  do  (Oxford, 
1610:  prepared  for  publication  in  1595);  and  the  curious  Lavjet  Reso- 
lutions of  Womens  Rights  (London,  1632).  The  corruption  and 
injustice  often  attending  the  proceedings  of  the  old  spiritual  courts 
in  actions  tor  annulment  of  wedlock  are  revealed  in  Archbishop  Abbot's 
The  Case  of  Impotency  At  Debated  in  England,  In  that  Remarkable 
Trj/al  An.  1613,  between  Roliert,  Earl  of  Essex,  and  the  Lady  Frances 
Howard  (London,  1715),  in  which  King  James  I.  appears  in  the  rOle  of 
pander  to  the  lust  of  bis  guilty  favorite.  The  publication  of  this  book, 
a  century  after  it  was  written,  appears  to  have  been  suggested  by  the 
Bimilar  Pleadings  for  the  Marquis  de  Oesvret  against  the  Mar- 
chioness (London,  1711).  Id  this  connection  may  also  be  mentioned  aa 
illustrative  material  the  Cases  of  Divorce  for  Several  Causes  (London, 
1715);  and  the  Crim.  Con.  Actions  and  Trials  and  other  Legal  Proceed- 
inga  relating  to  Marriage  before  the  passing  of  the  present  Divorce  Act 
(London,  n.  d.).  With  these  may  be  compared  the  modern  case  Ehe- 
I  aeheidungs  Process  Colin-Campbell  (London,  ISSti).  For  the  Stuart 
period  have  also  been  used  Barrington,  Observations  Upon  the  Statute* 
(3d  ed.,  London,  1786);  Hale,  History  of  the  Pleas  of  the  Crown  (London, 
1800);  Coko,  Reports  (London,  1826);   his  Institutes:  and  the  ReporU 

K of  Croke,  Kelyng,  and  Marche. 

^^^H  Milton's  "Doctrine  and  Disciplino  of  Divorce,"  "Tetrachordon," 

^^^b  and  ■*  Colasterion "  may  be  found  in  Vols.  Ill  and  IV  of  bis  Prose 
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Works  (London,  1889-00).  Tho  only  special  work  on  pBrHamentary 
divorce  is  that  contained  in  Macqueen's  Practical  Treatise  on  the 
Appellate  Juriadietioti  of  the  House  of  Lords  and  Privy  Council 
(Iiondon,  1812),  There  are  a  number  of  papers  relating  to  the  early 
cases  in  the  Reports  of  the  Historical  Manuscripts  Com*niaeion. 
Morgan,  Marriage,  Adultery,  and  Divorce  (Oiford,  1826),  has  a  long 
Account;  and  the  Ijord  Boob  suit  gave  rise  to  The  Cote  of  Divorce  and 
Re-Marriage  (London,  1673).  The  proceedings  in  the  Northampton 
case  may  be  found  in  Howell's  State  Trials,  XII. 

The  Statutes  at  Large  and  Kt,natird'B  ParliaTnentary  Debates  aTB,ot 
course,  in  frequent  requisition.  For  the  reform  of  the  laws  relating  to 
affinity  and  divorce  important  sourceH  are  the  "First  Report  of  the 
Commissioners"  (affinity),  in  Brit.  Documents,  1847-8,  XXVIII  (Lon- 
don, 18i9);  "First  Report  of  the  Commissioners"  (divorce),  ibid., 
1862-3,  XL  (London,  1853);  "Evidence  before  the  Select  Committee  of 
the  House  of  Lords,  1844"  (divorce),  reprinted  ibid.;  A  Return  giving 
an  Outline  of  Marriage  Laws,  and  the  State  of  the  Law  of  Divorce,  in 
three  parts  (London,  19M);  Return  of  the  Numher  of  Divorces,  Part  I, 
"Foreign  Countries;"  Part  II,  "Brit.  Colonies  "(London,  1895-96);  and 
the  Report  of  the  Upper  House  of  the  Convocation  of  Canterbury, 
1885  (divorce). 

The  development  of  a  liberal  sentiment  in  contemporary  literature 
may  be  traced  in  A  Treatise  Concerning  Adultery  and  Divorce 
(London,  1700);  Two  Cases:  The  First  of  Adultery  and  Divorce 
(London,  1702);  the  anonymous  Essay  upon  Divorcement  (London, 
1715).  replying  to  Milton;  Salmon,  A  Critical  Essay  Concerning  Mar- 
riage (London,  1824),  accepting  Milton's  views;  Cri  d'une  honntte 
femme  qui  riclame  le  divorce  (London,  1770);  Observations  on  CA« 
Marriage  Laws  particularly  in  reference  to  the  Case  of  Desertion 
{London,  1815);  and  Plea  for  an  Alteration  of  the  Divorce  Latea 
(London,  1831).  With  these  writers  may  be  compared  Ireland,  Nuptiae 
tacrae  (London,  1801, 1821, 1830),  opposing  Bishop  Horsley's  argument 
that  in  case  of  divorce  the  Scriptures  directly  prohibit  the  marriage  of 
the  adulterer  with  the  adulteress;  Tebbs,  Essay  on  the  Scripture 
Doctrines  of  Adullery  and  Divorce  (London,  1822),  too  harshly  accused 
of  plagiarism  by  the  author  of  the  preceding  book;  Keble,  Sequel  of 
the  Argument  against  immediately  repealing  the  Laws  which  treat  the 
Nuptial  Bond  as  tndiisolidile  (Orford,  1857),  opposing  the  proposed 
divorce  law;  and  Browne,  The  Marriage  of  Divorced  Persons  in 
Church  (London  and  New  York,  1896),  taking  a  reactionary  position. 

Important  for  the  chapter  are  Glasson,  Hiatoire  du  droit  et  dea 
institutions  .  .  .  .  de  I'Angleterre  (Paris,  1882-83);  Cleveland,  Woman 
under  the  English  Law  (London,  1806);  Barclay,  La  femme  anglaist 
(Fkris,  1806);  Lehr,  Le  mariage,  le  divorce,  et  la  eiparation  (Paris, 
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18981;  Jjocky,  Devtocracy  and  Liberty  (New  York,  1996J;  Neubauer, 
"EheHcheidung  im  Auslande,"  in  ZVR.,  VII  (Stuttgart,  1887);  Swin- 
deren,  "Ueber  das  GQtterrecht  der  Ehetraii  io  Eogland,"  ifoid,,  V 
(Stuttgart,  1881);  Htrschfeld,  "The  Law  of  Divorce  in  England  and  in 
Oermanj,"  in  Law  Quarterly  Review,  XIII,  October  (London,  1897); 
Uontmorency,  "The  Changing  Status  o(  a  Married  Woman,"  ibid^ 
April  (London,  1887);  and  the  able  article  "Divorce,"  in  Law  Review 
(EngliBh).  I  (London,  1845).  The  abeurd  conflicts  of  English  and 
Scottish  law,  as  illustrated  especially  b;  Lolley's  case,  are  diecusaed  id 
Brougham's  "Discourse  on  the  Law  of  Marriage,  Divorce,  and  Legiti- 
macy" (1835)  sod  hia  "Speech  on  the  Scotch  Marriage  and  Divorce 
Bills  ■■  (lSi5),  both  in  Speeches,  III  (London,  1838);  Fraaer,  Conflict  of 
the  Laws  in  Cage  of  Divorce  (Eldinburgh,  1860);  and  Fergusson,  Reports 
o/  Some  Decigiona  (Edinburgh,  1817);  while  the  proceedings  in  divorce 
under  the  old  law  are  treated  by  Poynter,  Doctrine  and  Practice  of 
the  Eceleniasticat  Courts  in  Doctors  Commons  (London,  1622).  Besides 
the  technical  treatises  of  Bishop,  Qeary,  Ernst,  and  Hammick  may  be 
consolted  Spence,  Equit(^le  Jurisdiction  (Pbiladolphia,  l&iG);  Baker, 
Husband  and  Wife  and  Ike  Manned  Women's  Property  Act,  188S 
(London,  1882);  Barrett -Leonard,  The  Position  in  Law  of  Woman 
(London,  1883):  Sbeltord.  Marriage  and  Divorce  (London,  1811); 
Browne.  Divorce  and  Alimony  (Philadelphia.  1890);  Browning,  Prac- 
tice and  Procedure  of  the  Court  for  Divorce  (London,  1882);  idem. 
Exposition  of  the  Laws  of  Marriage  and  Divorce  (London,  1872);  and 
Harrison,  Probate  and  Divorce  (4th  ed.,  London,  1891).  Among  the 
works  elsewhere  described  from  which  aid  has  been  derived  are  those 
of  Bracton,  Blackstone,  Beeves,  Bum,  Jeaffreson,  Li ngard.  Wharton, 
Pollock  and  Maitland,  and  Hagijard,  Afporfs  ofCates  in  the  Consistory 
Court  of  London  (London,  1822). 

For  the  literature  relating  to  marriage  with  a  deceased  wife's  sister 
and  other  kindred  see  a  footnote  below  and  the  elaborate  bibliography 
by  Bnth  in  the  work  already  mentioned.) 

L      THE  BABLY  OHBISTIAN  DOOTBINB  AND  THE  THEOBY  OF  THE 
CANON  LAW 

a)  ffistorical  elements  of  the  Christian  leaching. — Accord- 
ing to  the  apirit  of  the  earliest  Chmtiaa  teaching  divorce, 
properly  bo  called,  is  strongly  condemned,  though  by  a  Btrict 
interpretation  of  its  letter  it  may  not  be  entirely  forbidden. 
Between  the  first  assertion  of  the  new  doctrine  and  the  final 
triompb  of  the  canonical  theory  of  absolute  indissolability  of 
the  marriage  bond  intervenes  a  struggle  of  twelve  hundred 
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years,  whose  more  salient  features  may  now  be  sketched  in 
rapid  outline. 

To  understand  the  influences  which  aided  in  molding  the 
conceptions  of  the  founders  of  the  Christian  church  relative 
to  marriage  and  divorce,  one  must  first  of  all  notice  the  legal 
and  social  environment  By  each  of  the  three  systems  of  law 
with  which  originally  the  Ohristians  were  most  acquainted 
marriage  was  treated  as  a  private  or  lay  contract,  and  its 
dissolution  was  therefore  freely  allowed.  Among  the  early 
Greeks,  at  any  rate  in  the  Homeric  age,  divorce  is  thought, 
on  slender  evidence,  to  have  been  entirely  unknown,^  al- 
though the  practice  arose  later.  By  the  Athenian  law, 
which  probably  was  not  entirely  supplanted  by  the  Boman 
until  212  A.D.,'  it  was  freely  granted  to  either  spouse.  The 
benefit  inured,  however,  mainly  to  the  husband,  since  to 
begin  proceedings  for  a  divorce  the  wife  was  required  to 
present  in  person  to  the  archon  a  written  statement  of  her 
desire;  and  this,  in  a  society  where  popular  sentiment  rele- 
gated woman  to  a  seclusion  truly  oriental,  it  was  in  practice 
exceedingly  hard  to  do.' 
^  By  the  Jewish  law,  as  it  still  existed  at  the  dawn  of  the 

present  era,  divorce  was  the  one-sided  privilege  of  the  man.* 

1  HoHBB,  OdyMcy,  z,  58 ;  xxii,  8S.  Cf,  Mkteb-SohOicann,  Dtr  oXtiKht  ProcetSy  II, 
510 ;  Gkffckxn,  Ehetcheidung  vor  Oratian^  12 ;  Glabson,  Le  mariage  civil  et  le  divorce^ 
151 ;  Hbuza,  Polffoamie  und  PeUHecU^  64  n.  7. 

sGeffoken,  op.  ct't.,  15. 

>  Thus  Aloibiades  "  oolleoted  a  band  of  men  and  dragged  '*  his  wife  Hipparete 
from  the  arohon,  when  she  attempted  to  get  a  dirorce  on  account  of  his  licentioos- 
ness:  Woolbbt,  Divorce  and  Divorce  Legislation^  SI.  Qf,  Gbffcken,  op.  cit.^  12, 18; 
and  in  general  on  the  Grecian  law  of  divorce  see  Mbisb-SchOmann,  Der  atH$che  Pro- 
c€»y  II,  510-13;  MOllsb,  Handhvch  der  AUerthumtunsaenachaft;  MOi^lxb  and 
Bauer's  Die  griech,  Privat-und  KriegtaUerthCmer  (1883),  152;  Popp,  Eheacheidung^ 
12-18;  TiSBOT,  Le  marictge^  53  ff. ;  Glabson,  Mariage  civil  et  le  divorce^  151-53;  Wool- 
set,  op.  ctt.,  25-34.  The  nnfayorable  position  of  the  Athenian  woman  is  discussed  bj 
Hbuza,  Die  EhebegrUndung  nach  atUschem  Bechte,  21, 22 ;  Gidb,  Lafemme^  68  ff .,  74  ff. ; 
COMBIEB,  Du  divorce^  17  ff . ;  Tbbbb,  £May,  44  ff. 

*On  Jewish  divorce  in  general  see  Stubbb,  Die  Ehe  im  altera  Tettament^  81, 82; 
Fraenksl,  Qrundlinien det  moeai9chrtalm%Ld.  EherechU,  42  ff. ;  Meter,  Die  Rechte der 
Israeliten,  Athener  und  R&mer,  II,  370  ff. ;  Duschae,  Da»  moeaitchrtalmud,  Eherecht^ 
88  ff. ;  MiCHAELis,  EhegesetMcn  Moei$y  858, 859;  Lichtschein,  Die  Ehe  nach  mo9ai9ch- 
talmud.  Auffataung^  85  ff . ;  Mtet.?5Tnee,  The  Jewish  Law  of  Divorce,  115  ff . ;  Strippbi«- 
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At  most  there  was  only  a  faint  trace  of  the  woman's  later 
right,  sanctioned  by  the  Talmud,  of  demanding  a  separation.' 
Legally,  for  the  slightest  reason,  as  the  school  of  Hillel 
justly  maintained,  the  husband  could  pot  away  the  wife  by 
simply  handing  her  a  "get"  or  bill  of  divorce.'  By  the 
written  law  only  in  two  cases,  for  grave  misconduct,  was  he 
deprived  of  this  power;'  though  in  practice  there  were  several 
ameUoratiiig  conditions  which  tended  to  put  a  check  upon 
arbitrary  action.  Thus,  while  divorce  was  a  private  trans- 
action, certain  formalities  bad  to  be  observed  in  connection 
with  the  "get"  which  secured  the  restraining  influence  of 
publicity;'  and  in  case  the  wife  was  unjustly  repudiated  the 

MAint,  Bhacheiduns/wreehr.^B.  ;TisaoT,  Lemariagr.U  0.  ;Popp,  Ehachridtiag,Sl O. ; 
auxaaon.LemaTiaoe  civil  ctlciHvorct,l*5-X]  TsBBa,  Eviali,SS.i  OlDE.  La/etnme. 
xa. :  COKBIEB,  flu  divorce,  20ff. ;  W001.HBI,  Divorce  and  Divorce  Uolttatton.  10-M; 
THVItia.  The  Family.  tO-Ui  QswrcKBH,  EhachditunB  vor  Orutian.  14. 16;  andespe- 
eisUy  the  admirable  book  oIAhbah,  TIte  Jeteith  Late  of  Df iiorcc,  22  ff.  Among  cdd- 
tniTersIal  worka  bm  Ldckock,  Hittorg  of  Marriage,  18 fl.;  kr  Bicbabd,  Marriaoc 
and  Divorce,  U  B.,  02-72 ;  Bbownb,  Marriaoe  of  Dirorced  Perioia  in  Church,  5  O. 

lEiDd.  21:7-11;  as  interpreted  by  Amxah,  The  Jetniih  Lam  of  Divorce,^  ff,; 
UiLTOH'a  Pnt  Woria,  Ul,  lU  ff.,  SS  B. 

5  "When  a  man  bath  taken  a  wife,  and  married  her.  and  It  noma  to  pass  that  she 
Slid  DO  (BTOtir  In  his  eyes,  beoaaw  be  bath  toand  eome  UDC leanness  in  her;  then  lei 
him  wrilfl  ber  a  bill  ol  diroroeaient.  and  glTe  It  in  hec  hand,  and  send  her  oDt  of  bis 
hoase.  And  when  sbe  la  departed  oat  of  his  bouse,  she  mar  bo  and  be  another  man'^ 
wife."— DoDt.2i:l.  Z.  Tbe  Hebrew  E^^at^  Dabar.  hare  trannlated  "  ancleannoas," 
literally  "  the  nakedness  o[  tbe  matter,"  or  "  something  nnsaemly."  are  the  doubtful 
words.  The  school  of  Hillel,  or  tbe  "  broad  GODatmctloa lata  of  the  Bible."  held  "  that 
the  hnsband  Deed  out  assign  any  reason  whaterer  for  his  divorce,  and  that  he  may, 
tor  lostanoe.ir  be  please, divorce  hlu  wife  for  spoiling  his  food."  On  the  other  hand, 
nstmctioDistB,"  bald  that  aeiual  in 


N 
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sriptoralgronndof  diTorcei  AnnM.op.ciL.SZB.  Some  writers  who 
I  of  tbe  school  orSbaminai  for  tbe  SDcient  law  admit  that,  in  conse* 
,1  degeneration,  the  broad  oonstrnotlonists  were  right  for  the  days  of 

'.,83B.i   LlCHTBCBKIN,C 

ci(.,  74;  WOOLBBV,  op.  < 


le  of  tbe  ravisber  and  tl 


Deot.22:l»-lS,28,  29: 
falsely  accuses  tbe  wife  of  ai 
to"pi]t  ber  away  all  hid  days,"  which  might  be  a  triSe  bard  on  tbe  woman,  onless 
indeed  enalom  allowed  her  tbe  rixht  to  free  herself.  See  Aheah,  op,  eit..  tl  fl.  By 
the  Uishnahur  oral  law  other  restrictions  are  gradnally  imposed:  ibid.,  (5. 

•  Before  the  compilation  of  the  Uishnah  tbe  form  of  tbe  get  "was  not  yet  strictly 
fixed,  it  only  having  been  reqdtied  to  DoDtaiD,  besides  the  dale  and  the  names  of  the 
paitios,  the  words  'Than  art  now  free  (or  any  man."'  Bat  later  onatom  required  a 
more  elaborate  form  and  the  "  prsMuce  of  at  least  ten  pontooa."— Hiii.zineb,  The 
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dower,  representing  the  ancient  mokar,  or  purchase  price  of 
the  bride,  had  to  be  paid  to  her  from  the  hnsband'B  property'.' 
Moreover,  some  of  the  limitations  of  the  hosband's  despotic 
power  recognized  hy  the  Mishnah  or  oral  law  may  already 
have  been  in  force ;  and  the  highest  ethical  sentiment  among 
the  Jews  had  long  been  decidedly  against  too  great  freedom 
of  divorce.  It  was  the  rabbi's  duty  as  much  as  possible  to 
discourage  it  and  to  effect  reconciliations  between  husband 
and  wife.' 

Negatively,  however,  it  was  the  later  law  of  Rome  which 
had  most  to  do  with  shaping  the  ideas  of  the  Christian 
Fathers  relative  to  the  nature  of  marriage  and  the  doctrine 
of  divorce.'  By  each  of  the  three  ancient  forms  of  marriage 
the  wife  came  or  might  come  nnder  the  power  of  the  hus- 
band, in  manu  viri.  In  the  family  she  was  legally  regarded 
as  being  in  a  daughter's  place,  in  loco  filiae;'  and  in  each 

JetriA  Law  qf  lUarriaoe  and  Dieoree,  IZS.  BTentaBU;  the  pmcedare  in  orderiog, 
writing,  aod  dellieriiig  (bo  biU  of  divorce  baome  eomplsi,  sod  it  took  pUen  before 

jDBt  action  Utrongh  bia  adTiea  or  by  retaslog  to  deliter  the  dnonment;  aee  RAAt^ 
trSTiBTz.  Dot  motaitcSe  RechU  BOl;  Hjauxsts^  op.  cit,  118  B.;  Ddhceak,  Dot 
nonaitk-talnvA.  Ehetcct't.  USff.;  espeolally  LiCBTBCHBIH,  Die  Eht  wvA  nUMiKh- 
taivtuA.  Atiffaimmg.9H.i  Bod  Ambah,  op.  cit.,  IS~2M,  both  «i«lDB  fnll  dntallB  asto 
the  "get."  Fur  the  form  o(  the  "  get  "see  Ubtsick.  "  Marriase,"  Diet.  C\rM.  Ant..,  U, 
IIU;  Ambah,  op.  cit,,  1&7:  LiCBraooBiN,  op,  cit.,  IH;  Ddbchas,  op.  eit.,  113.  lU; 
HlKtJStHMI,  op.  cif.,  129:  SKLDBN,  VxorebTaica.ni.2*:  in  Opera,  IV,  W7 , 

I  For  toll  details  eee  Ambam,  op.  eiC,  17,  IS,  111-31 1  HiblzinSb.  op.  cil,.  tH-fS; 
Btubbe,  Dit  £Ae,  !0,  21. 

I  Akkau,  op.  cit.,St,a,wa.:  Licbticqeih,  op.  eif.,S7S. 

>ln  seoeral.on  the  Roman  law  of  diforoe,  aee  EHMsnt,  MJIoivei,  ITS.;  Sohm, 
Inttitula,  S81-M,  WI;  PcCBT*,  tnititvtiotum,  11,  403;  WAcHTBK,  KHtMcheidvnfitn 
bri  den  B0mem.l9B.,eia.i  Qlabboh,  L«  mariage  civil  tt  le  divorce,  173  ff,  i  Bbik. 
Coa  FriealrechI  mid  der  Civilprotta  der  BBmtr  <  Leipiig,  1S5S),  145  H,,  gi<ia«  a 
biblioitrapbjr  or  tbe  older  literature;  Porr,  £A«KfteiiIunff,  18  ff. ;  Tisbot.  Z,e  muriope, 
Uff.:  Bkhhbckb.  EhebrucK  SH.i  Couhikb.  i>ii  divorce,  St  B.;  Tebbb,  £wav,  65  ff. ; 
ZBUBHih,  Dal  BherwU  der  oritmt,  £jrche,  1  ff.;  WooLBET.  Z>>Gorce  and  DiForcr 
Leoi*lal ion.  M-tB:  Qettcsbn,  SAcJcAeidHHo  iw  Omtian,  9-12;  BTRtrrEi.iLAiiN,  Eho- 


u  31  a. 

*  Bf  coii^urreaJio  nod  coemptio  tbo  m 


woman  ueglectsd  her  priTlle^o  of  trinoeCium.  Id  the  meatitiine,  before  the  manui 
waa  aoqnirvd,  it  is  •  quaattoa  whether  the  woman  was  legail  j  tuor  or  merelr  Mxorit 
loco.-  JLaMjOWA,  Die  Formcn  iltT  n}m,  £Ae,a8S.i  BobbbAUB,  Die  rtfm.  Ehe,KAB., 
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case  divorce  was  solely  the  husband's  prerogative.'  But  by 
the  begiuuing  of  our  era  all  these  older  aud  stricter  forms, 
with  their  coDsequeut  one-sided  right  of  separation,  had 
been  practically  superseded  by  free  contract  in  which  the 
husband  and  wife  were  placed  on  an  equal  footing.'  By 
this  form  marriage  became  a  simple  private  agreement.  The 
wife  did  not  pass  under  the  manu  of  the  husband.  She 
retained  full  control  of  her  property,  being  in  this  regard, 
BB  it  were,  temporarily  deposited  at  her  husband's  side;* 
while  divorce  became  a  formless  private  transaction  to 
which  the  woman  was  as  freely  entitled  aa  was  the  man.' 

Cnt<Ticheldune  drr  VerUUmiue  im  kanon.  Secht,  5;  Sobk, 


tUff.; 

lntHluta,^)Sa:  Glassok,  Lt  ntarioffe  eivit  et  le  diporce,  ISl,  174;  HaLDSB,  Die  rOm. 
£he,  SS.i  Qsrwcsm,  EheiclieidunavoTGralian.  to  a.  i.vhoeitM  other  mnthOTitiea: 
WAcbtEk,  Eliaehtidrmge"  Act  den  ffOmcm,  Vi  B. 

1  Wbetber  tbo  coii/arrfatio  or  sBcraioeiital  marriega  WBS  originallr  indissoluble 
BTen  for  the  man  is  DocerCaiD;  bnt  later  it  could  bo  dissolred  bj  diffartatio; 
GKrrcKEK,  Xhachetdurtg  vor  OnUian.W;  Sohh.  /lUfi/utM,  Kl;  Fdhtki.  de  Cod- 
LAtioBH,  Ancient  C<ty,fO\  Tbwino.  The  Famili/,Si:  QLiBaoH,  Le  martage cioil  et  (e 
dnwTe,171. 179;  BoasBAm,  Die  rdm.  KAe.  128EI. ;  Bod  EiWBiN,  iltlaniia,lia.,vbu 
bnlieTe^  at  first  coiyfarreatiu  vns  indiaaoluble-  Tlio  cocrnpli/i,  or  eale-marriage,  vita 
diisolTed  by  rflmanolpatioD,  but  only  in  ■  family  couDCii  iacladlns  the  wire's  rela- 
tlTSBi  bat  nbethertbe  una  VBsdiswUed  la  tliesaaie  wajrorby  presoriptlon  we  are 
Dot  inrormed:  OErrcEEN,  op.cil.,  11;  RoflBBAcB,  op.cil.,  131;  Woolbbt,  Divorce  and 
Dinorce  Legittation.VJ.SS:  &Eiti,PTivairechl.4X:  KuTCTZE,  Irufltufionen.  {LelpEls. 
IM),  I,  §TI8.  For  the  lery  restricted  legal  gronnds  of  diToroe  nadar  tbe  anora- 
meatal  marriage  sM  Chobb,  Die  She,  71 :  and  in  geoacal  compare  WIchtgb,  £Ae< 


*  After  the 


d  Cartha^iDian 


tiHTH.  was  accepted  as  matrimonii 
it  rapidly  became  the  only  form 
nalio  was  prSMired  foi  thojfami 
wu  dnpfiTed  of  real  sigsiflca. 


while  tbe  tmu,  tbougb  not  entirely  tboliahed. 
under  Tlberii       "  "  " 


I  oBocts  of  manwa  Id  tbe  domain  of  prJTate  law:  Oeitceen,  ap.eit..  11. 12; 
<V.  TACmjB,  Arnialei,  IV,  IB;  Zeiiibmah,  Dot  Bhereeht  der  orient,  Kirclte.  S.  Uq 
bee  Darriage  Bee  WiCETBB,  op.  ciC.  77  8.,  BSff.:  BoBHOAcn.  op.  cK.,  4Z-6Z,  lS2ff.,31S; 
Kaslowa,  Die  Formen  der  rOm.  £Ae,  79  B, :  Eshbih,  Le  mariage  en  droit  eanonitu'. 
II,4S:8oail,/tM(itiita.K3,Z87,ZS8i  Cnobe.  Die  eAe,72S. 

■  Uaikb,  Andenl  Law.  IM. 

1  Fnwdom  ol  diroroe  in  tnatrinumium  nine  manu  reacted  npoo  the  mantu  mar- 
flagea  to  tbe  extent  that  the  causes  of  dlaanlntioo  were  inereoaed  in  Dtunber. 

"The  famous  divorce  of  Sp.  Cnrrillns  Roga  [ca.bX&.V.C]  Is  Dot  oidr  the 

flrvt  Hft'r^*n  divoree  In  generalt  bnt  also  tbe  first  diasotation  of  a  maniu  marriage  in 

which  no  fault  bat  merely  a  vlfiun  corporii  of  the  woman  was  aasignad  "  Bsgronnd 

at  action.— QsmrKRH,  op.  ci(..i:,    Bnt  it  is  very  donbtfnl  whether  this  Is  really  tbe 

[    Int  ditorce  among  tbe  Boauns;  WAdhtbr,  ep.  ci'f..  S:  R.  i  CoMdieb,  i>u dloarce,  izB. 


16  Matrimonial  Institutions 

No  intervention  of  court  or  magistrate  was  essential.  So 
far,  indeed,  was  carried  the  theory  of  absolute  liberty  of 
either  spouse  to  dissolve  the  contract  that,  according  to 
Cicero,  the  jurists  in  one  case  were  in  doubt  whether  a 
divorce  did  not  legally  arise  ipso  facto  through  the  consum- 
mation of  a  second  marriage  by  one  of  the  parties  during 
the  lifetime  of  the  other.'  Augustus,  however,  introduced 
an  important  change  in  the  interest  of  publicity,  requiring 
the  party  wishing  a  divorce  to  declare  to  the  other  his  pur- 
pose in  the  presence  of  seven  witnesses,  who  must  be  Boman 
citizens  of  full  age;  otherwise  the  divorce  to  be  null  and 
void.^  But  there  was  no  intention  through  this  condition  of 
establishing  the  jurisdiction  of  the  state  in  the  matter  of 
divorce,  which  remained,  as  before,  a  private  legal  act  of  the 
interested  persona  ''Still  less  was  it  the  purpose  of  the 
state  to  put  any  material  restriction  upon  the  freedom  of 
divorce.'"  To  this  liberty  there  was  but  one  exception. 
The  freedwoman  might  not  repudiate  her  patron,  her  former 
master,  who  had  taken  her  in  marriage.^  In  all  other  cases 
the  divorce,  however  arbitrary  or  unjust,  was  legally  effect- 
ive.    There  was  no  action  for  the  restitution  of   conjugal 

The  time  is  nncertain.  Aooording  to  Dionysins,  the  divorce  occurred  in  520  A.  U.  C. ; 
while  AuLUB  Gellius,  Noctet  cUUcae,  IV,  3,  §  2,  zvii,  21,  gives  confusingly  519  and 
523  as  the  date.  Compare  WAchter,  op,  cit.,  78  ff. ;  Savignt,  "  Ueber  die  erste. 
Ehescheidung  in  Rom/*  Abhand.  d.  k.  Akad.  d.  Wis.  in  Berlin,  1814-16  (Berlin,  1818) ; 
Rein,  Priv<Urecht,  450 ff.;  Rarlowa,  BechUgeBchichte^  188;  Qlasson,  Le  mariage 
civil  et  le  divorce^  175;  Woolset,  Divorce,  38;  Thwino,  The  Family,  36;  Popp,  Ehe- 
Khddung^Zl'y  Langebon, Du divorce,  17. 

1  CiCEBO,  De  oral.,  1, 40, 56:  Qeffcken,  op,  cit,,  12. 

2  By  the  Lex  Julia  de  aduUeriis  of  ca,  18  B.  C. :  Gepfcken,  op.  cit.,  15 ;  JOss,  Die 
Ehegeaetze  dea  Augustut,  36-39.  For  the  best  analysis  of  the  Lex  Julia,  with  an 
account  of  the  preceding  history,  see  Esmein,  Milangea,  71-169;  and  compare  Ben- 
NECKE,  Ehebrtich,  2-6. 

8  Qefpcken,  op.  cit.,  15. 

*  By  the  Lex  Julia  et  Papia  Poppaea  of  9  B.  C. ;  bnt  even  this  restriction  was 
narrowed  in  various  ways:  QeffOken,  op.  cit.,  15;  WAchteb,  op,  cit.,  143  ff.  It 
should  be  noted,  however,  that  the  husband  was  compelled  to  put  away  a  wife 
guilty  of  adultery.  On  this  law  see  JObs,  Die  Ehegetze  dea  Augustus,  49  ff. ;  Combieb, 
Du  divorce,  55. 
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rigbte;  though  the  responsible  party  might  in  certain  caees 
Buffer  pecnniary  damnge.' 

What  were  the  moral  and  social  results  of  this  escessive 
freedom  of  divorce?  To  many  the  answer  seems  easy 
enough ;  for  during  the  later  republic  and  the  early  empire 
the  laxity  of  the  nuptial  bond  became  a  notorious  scandal. 
At  the  capital,  and  especially  in  the  imperial  circle,  wives  as 
well  as  husbands  gave  free  rein  to  their  licentious  passions. 
Marriage  became  unpopular,  A  recent  historian  even 
declares  that  "almost  always"  it  was  ended  by  divorce.' 
Already  in  the  age  of  the  Gracchi,  Metellus  the  Macedonian 
cynically  esclaimed:  "Romans,  if  we  could  get  along  with- 
out wives,  assuredly  none  of  us  would  accept  so  grievous  a 
burden;  but  since  nature  has  ordained  that  one  cannot  live 
easily  with  them,  nor  live  without  them,  let  us  sacrifice  the 
happiness  of  our  short  life  to  the  perpetuity  of  our  nation.'" 
Later  even  the  most  distinguished  and  reputable  men,  as  if 
in  mockery  of  wedlock,  put  away  their  wives  on  purely 
■elfish   or  absurdly  trivial  grounds.'     To  believe  the  esag- 

eldnaK  cutolge  triedUcher  Obereinkrmft  (diuoi^ium  coniewu)  sowio  eln- 
■riligeSchaidungBUBBinBni  roclilmA«al(ren  Orunde.ohno  dasa  oIbb  VerachnWnngdea 
•DtlBssenen  GBtUro  TOrlBg  (dimrtiiim  bona  gratia),  war  daroheus  erlaobt  nod  halUi 
far  keitieti  der  aicb  TrennetLdun  DAchteilige  KonseqaeozeD,  bei  viUlifirUcbfir  Schol' 
dons  (repudtunt  iiiiiulum)  traf  ibren  Uibeber,  bei  dsr  doroh  Schald  dos  elnen  TeUs. 
Damsntlich  durcb  Ebebnich  Teranlassten  ScheidiiDs  den  Sohuldigsa  Niusbteil  an 
Geld  undOnt."— ODTCKBii,  Of).  ci(.,  la,  IS:  nP'  Dlfian,  VI,  13.  See  Rbtn,  Ztoa  Pri- 
vatreelit,  I33S.  Porfeituin  of  property  rlnbts  for  adulter;  was  prescribed  br  tbe  Lex 
Julia  de  oduIteHiir  BsiatIN,  Uttanga.  Ill;  Dmqkb.  Die  Ehe.  86;  Gi.abbos,  Lt 
mariaiiB  eiait  et  le  dicorce.  178, 179.  Od  tbe  legislation  uf  Augnatoa  oompare  Wooi^ 
■MT.DnKircs,  17, 19,88, 89,93-91;  ani  iHxa.  Die  Ehegactte  da  Auouttia. 

iai.aBWMf,Dp.cit.,  11^178.  Poisoning  booamos  frequent  anbatitnte  (or  diTOTOa, 
■apeoiaUr  vbers  maniagB  b$  coVrreoUD  bad  bean  con  traeted:  ibi^.m-,  Woolbit, 
e».  cit.,  «Z.  a. 

■  Adldb  GbLlIUS,  Noela  aUicoe,  1. 8. 

i"We  find  Cicero  repndiatius  his  wife  Terentia,  beoauM  he  desired  s  new  | 
dowrr;  Angnatna  compelllas  the  busband  of  Livia  to  repndiate  ber  when  she  was  I 
•Inudr  presaant,  tbat  he  might  marrr  her  himEell:  Cato  ceding  his  wife,  with  the  ' 
WMuent  ot  ber  father,  to  his  friend  Hortennius.  and  reinimlna  her  after  hla  death  r 
Ibeoenu  ooDtlDOalljr  ebanging  his  wife;  Samproiuiu  Sophus  repudiating  bis  wife,  ' 
bBoaoBo  she  bad  once  been  to  the  pablic  games  nltboot  b!a  liDowledKe;  Paaitu 
iBuUinB  taking  the  same  atep  without  assigniiiH  ens'  reason,  and  defending  himself     ' 
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gerationa  of  the  satiriBtB,  one  changed  his  partner  almoat  as 
often  as  the  cut  of  his  garment.'  "Seneca  denounced  this 
evil  with  especial  vehemence,  declaring  that  divorce  in 
Rome  no  longer  broaght  with  it  any  shame,  and  there 
were  women  who  reckoned  their  years  rather  by  their 
husbands  than  by  the  consuls."'  Nevertheless,  the  abuse 
was  more  a  result  than  a  cause  of  the  gradual  decline  of 
Roman  morals  during  the  two  centuries  following  the  con- 
quest of  Carthage.'  Doubtless,  the  state  in  neglecting  to 
exercise  a  proper  jurisdiction  in  this  field  had  abrogated  a 
function  important  for  her  own  stability.  Proper  restraints 
would  have  lessened  the  evil,  But  the  character  of  the  law 
was  very  far  from  being  its  sole,  or  even  its  primary,  cause. 
"In  a  purer  state  of  publia  opinion,"  well  observes  Lecky, 
"a  very  wide  latitude  of  divorce  might  probably  have  been 
allowed  to  both  parties,  without  any  serious  consequenceB. 
The  right  of  repudiation  which  the  husband  had  always 
possessed  was,  as  we  have  seen,  in  the  Republic  never  or 
very  rarely  exercised.  Of  those  who  scandalised  good  men 
by  the  rapid  recurrence  of  their  marriages,  probably  meat, 
if  marriage   had  been   indissoluble,  would  have  refrained 

from  entering  into  it A  vast  wave  of  corruption  had 

flowed  in  upon  Rome,  and  under  any  system  of  law  it  would 


a   oomplai 


According  I 


iTtng  Bigb-t  buebauda 
f  this  kiDdisralated 


me.'  ....  Christiana   and    Pagans  echoed    the 

TenulliBD>diTorceiBthotniltof[naiTia)n>.-    Mar 

already  arrived  at  her  tenth  husband;  JuTannl,  <i 

In  H*8  years.    But  the  most  eitraordloary  rocordi 

by  St.  Jerome,  vbo  as.-<nres  us  that  there  eiiated  ai 

her  twentr-third  husband,  sheherselt  being  his  twenty-first  wsIe."—Liu:Ki,  Hitt-t^ 

Kuroptan  MoraU.  II.  306, 301,  vibo  cites  the  satborities  in  the  margin.    For  other 

illnstrations  see  Woolsbi.  op.  cit.,  S9-19i  Tswino,  Tlit  Farailg,  38  ff. 

I  The  eyidanoo  of  the  satirista,  joriacon suits,  and  other  writers  regaiding  ths 
Rbiues  of  divorce,  with  (all  cltHtioa,  is  collected  by  Masquabdt,  Dm  Prtvatleben 
der  EOmer.  I,  B6-80;  and  OlABBON,  op.  cit.,  ITS  B.  See,  tor  etsmpla,  JutenAl,  Sat., 
XI,  229;  VI.  130:  Pi^ahtub,  jrerca(.,80G;  Q111KTII.IAII,  V,ll,  SE. 

*l.BCKr.  But.  0/ Eurtgiean  MoTOli,  II.  SOT.  Cf.SE!iECK,DeBm^.,Ta,lii  also 
Pi.trTABaB,  Liva  (Loadon,  1S9D),  SSS,  S31,  532  (Cato  of  Utiea). 

)0n  the  depravation  ot  Roman  Booiety  see  Choeb,  DieEhc,  BO  3,;  Cohbieb,  Zhi 
dfeoree,  m  B.  -,  Poff.  fhocAcUutw,  iS  B. 
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have  penetrated  into  domestic  life.  Laws  prohibiting  all 
divorce  have  never  secured  the  purity  of  married  life  in 
agee  of  great  corruption,  nor  did  the  latitude  which  was 
accorded  in  imperial  Rome  prevent  the  existence  of  a  very 
large  amount  of  female  virtue." '  Nor,  it  may  be  added,  does 
it  appear  that  the  family  life  of  the  people  at  large,  notably 
that  of  the  middle  clasaes  in  the  provinces,  was  aeriouely 
tainted  by  the  social  corruption  of  the  capital,  where  all  the 
causes  of  moral  degeneration  were  especially  active. 

It  is,  however,  not  surprising  that  the  founders  of  the 
Christian  church  should  have  regarded  the  laxity  of  the 
marriage  bond  as  a  sign,  if  not  the  primary  cause,  of  the 
degradation  of  Roman  society.  From  the  beginning  an 
earnest  effort  is  made  so  far  as  possible  to  restrict  the  liberty 
of  separation  and  to  prohibit  the  persons  separated  on  proper 
grounds  from  contracting  further  marriage.  The  various 
passages  of  the  New  Testament  relating  to  the  subject  are 
disjointed  and  confusing  in  their  details.'  Many  vital 
questions  are  either  completely  ignored  or  left  in  such 
obscurity  as  to  open  the  way  for  wide  divergence  of  doc- 
trine and  the  bitter  controversies  of  future  ages,  especially 
those  of  the  Reformation  period.  According  to  the  funda- 
mental   teaching   of   Jesus,    as  reported  by  Matthew,   the 


IThepriaeips)  passSKQa  are  Ustt.  a : 31,  3Z ;  1S:S-12:  Mark  10:2-12:  LiikalS:lB; 
>r.7:ia-iej  B(ini.7:2.3. 
In  soBoiiil,  oD  tbe  inlerpratBtiaa  of  tbese  pasugea,  ootisiilt  GErroEBN,  Ehe- 
in  ff.;   EauEiii.  Le  managt  en  droit  cnnoni^Hf.  U.   tB  B.;    Pbuken. 
OnKKiehle  da  can.  £]ter«Ui.  76S.  770;  FaiEDBEBO,  Lehrbucli,  3S7  ff,;   LoENIxa. 
aaehKUe  d.  deutKhen  SirchennxhlM.  H.  60B:  Peesohs,  De  ntat.  Chr.,  HI,  It7-S19i 
BmkotAxi.  Dt  mcUrnecccof/..,  11,81-187;  tlBiiaca.,  la  Diet.  Chrut.  Ant..n.iaO; 
Dai  EherechI  dcr  orient.  Kirche.  90  9..  734;  Qidb,  La  femme,  lOg  S.; 
TswiNO,  TA«  Famitg,  U  B.:  Woolskt,  Dioorce,  50-83;  Popp,  Eluicheiduno,  n  ff.; 
,71  ff.;  Steippklmahn,  fhMcAeiiliiTWirecAt.  11  fl.;  aspocialljr  UiLTOti, 
•DoetriuB  sad  Dbeiplioo  of  Ditoroo,"  Prow   Workt,  III,  180  8.;  idem,  "TbU-*- 
ibitl.,  322  a.i  Ubntzee,  De  conjttoio,  190  ff.;  Sabceeidb.  Vom  heit.  Vhe- 
«tiHKfe.lfll  ff.;  and  Buceb,  in  Uii.TO[i'e  Proie  Worla.  HI,  ZSS,  panim.    FaitUan 
HovBi.  r*E  Smpfurnl  Lauj  of  Divorce:  Cavchno,  Oiporee,  29  ff.;  Ap 
tUcBAMO.  Uarriage  and  DiifOrce,n-ll2 i  LdckdcM,  Hilt.iif  Marriaoe.U-'K;  Baowm, 
Marriage  i^  Divorcctt  Pertont  in  Church,  27  S. 
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husband  is  forbidden  to  put  away  the  wife  except  for  nn- 
faithfuhiess.^  Divinely  created  as  male  and  female,  'Hhey 
twain  shall  be  one  flesh;''  and  ^^what  therefore  God  hath 
joined  together,  let  not  man  put  asunder.'"  Whether  for 
the  same  reason  the  woman  may  put  away  the  man,  or 
whether  either  the  innocent  or  the  guilty  party  may  con- 
tract a  second  marriage,  we  are  here  not  expressly  informed. 
Inferences  may,  of  course,  be  drawn  by  assuming  that  Jesus 
had  the  principles  of  the  Jewish  law  in  mind;  but  this 
mode  of  procedure  is  scarcely  satisfying.'  Nor  do  the  other 
sacred  writers  throw  any  clear  light  on  these  important 
questions.  Bather  do  they  deepen  the  obscurity ;  for  both 
Mark  and  Luke  appear  absolutely  to  prohibit  divorce,  not 
expressly   admitting  even    the  one  ground   of  separation 

1  On  the  1110  here  of  the  generic  term  porneia  (fornication),  instead  of  the  specific 
W^ehtda  (adultery),  see  Miltom,  "Tetrachordon/*  Prote  WotJcb,  111,394  ff. ;  also  the 
UUired  arffument  of  Woolbbt,  Divorce,  00-70;  Zhishman,  D<u  Bherecht  der  orient, 
Kirche,  B78  ff.|  Mbtbxok,  in  IHcU  Christ,  Ant.,  U,  UIO;  Gsat,  Htuband  and  Wife, 
9tt,  104  IT.  I  LuoKOOK,  Hitt,  cf  Marriage,  56, 57 ;  Ap  Biohabd,  Marriage  and  Divorce, 
10 1  Hhldbn,  Uxor  ebraiea,  HI,  28, 27. 

The  Mope  of  porneia  is  of  historical  importance ;  for  some  of  the  early  Fathers 
and  aome  of  the  leaders  of  the  Beformation  by  giving  it  an  allegorical  meaning 
souirht  to  multiply  the  scriptural  grounds  of  dlTorce.  Cf,  Fbbibsn,  Oetchichte  dee 
(Mm.  KKerecMe,  770;  also  lilLTOM,  in  Proee  Works,  III,  255  ff.,  884  ff.  In  general  read 
the  elaborate  easay  of  Moboah,  Marriage,  AduUery,  and  Divorce,  U,  804-550,  on 
porneia. 

•  Matt.  10 : 4-6 ;  <tf .  5 :  81, 82,  and  Mark  10 : 6-0.  This  doctrine  is  laid  down  in  reply 
to  the  Pharisees  who  "  tempting  him  "  ask :  "  Is  it  lawful  for  a  man  to  put  away 
his  wife  for  every  causel"— doubtless  having  in  mind  the  teaching  of  the  school  of 
Hillel.  When  Jesus  declares  that "  what  therefore  Qod  hath  joined  together,  let  not 
man  put  asunder,'*  they  further  demand:  **  Why  did  Moses  then  command  to  give  a 
writing  of  divorcement,  and  to  put  her  awayf  '*  To  which  "  he  saith  unto  them, 
Moses  because  of  the  hardness  of  your  hearts  suffered  you  to  put  away  your  wives : 
but  from  the  beginning  it  was  not  so.**  Thus,  it  may  be  suggested,  Jesus  admits  that 
legally  the  followers  of  Hillel  — the  **  broad  constructionists  **— are  right  in  their 
interpretation;  while  morally  he  sides  with  the  school  of  Shammai.  See  n.  2, 
p.  18,  above.    Cf,  however,  the  specious  assertions  of  Woolbbt,  Divorce,  58. 

I  By  the  Jewish  law,  of  course,  the  woman  had  no  right  to  divorce  her  husband 
for  any  cause;  the  man  putting  away  his  wife  could  take  other  wives;  and  the 
woman  divorced  for  adultery —the  only  cause  of  separation  contemplated  by  Jesus 
—was  stoned  to  death.  Cf,  Gbffoxbm,  Eheacheidung,  17;  and  Woolsbt,  op,eit,, 
50  ff.,  70  ff.,  who  holds  that  the  words  of  Jesus  apply  to  the  wife  equally  with  the 
man,  and  that  the  innocent,  though  not  the  guilty,  party  may  marry  again,  sustain- 
ing his  position,  as  he  fancies,  by  reference  to  Paul  in  1  Cor.,  chap.  7.  For  a  fair 
sample  of  theological  special  pleading  see  Bbownb,  Marriage  of  Divorced  Permmt 
in  Ohurch^  80  ff . 
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granted  on  the  authority  of  Matthew,  Moreover,  Mark  Bets 
np  a  new  stumbling-block.  In  the  presence  of  the  Phari- 
sees, who  sought  to  tempt  him,  Jesus  is  made  to  put  aside 
as  morally  wrong  and  born  of  hardness  of  heart  the  harsh 
freedom  of  divorce  secured  to  the  man  alone  by  the  Mosaic 
code;  while  "in  the  house"  be  tells  his  disciples  that  "who- 
soever shall  put  away  his  wife,  and  marry  another,  com- 
mitteth  adultery  against  her,"  and  "if  a  woman  shall  put 
away  her  husband,  and  be  married  to  another,  she  commit- 
teth  adultery;"  so  leaving  us  in  doubt  whether  legal  separa- 
tion without  the  privilege  of  a  further  marriage  is  sanctioned 
— in  effect  thus  anticipating  the  later  distinction  between 
divorce  quoad  ikorum  and  quoad  vinculum;  or,  if  such 
separation  bo  sanctioned,  whether,  in  sharp  contrast  to  the 
spirit  of  Jewish  law,  the  wife  is  placed  on  a  level  with  the 
husband  in  this  regard. 

The  utterances  of  Paul  on  this  subject,'  as  on  all  ques- 
tions connected  with  marriage  and  the  family,  are  of  the 
highest  importance  in  view  of  their  historical  consequences. 
Referring  directly  to  the  teaching  of  Jesus,  he  first  seem- 
ingly denies  the  right  of  divorce  to  either  party.  With 
Mark  and  Luke  he  omits  the  exception  mentioned  by 
Matthew;  and  with  Mark  he  expressly  forbids  the  wife  to 
"depart  from  her  husband,"  adding,  however,  the  inconse- 
quent and  bewildering  command,  "if  she  depart,  let  her 
remain  unmarried,  or  be  reconciled  to  her  husband."  Here 
apparently,  where  both  persons  are  believers,  separation  a 
mensa  et  thoro  is  approved.  Whether  in  such  case  this  is 
the  only  Christian  form  of  divorce  allowed  either  party, 
however  grave  the  cause  of  separation;'  or  whether  his  rule 

UCor.  1:S-I8, 

■Tbs  CitboUc  doctrine  aa  Snally  settled.    WootsaT,  assamlug  that  this  Ua 

adullarr  (which  ho  holds  allows  a  soooad  mamSKe))  siTs,  "we  hiiTe  here  an  actual 


22  Matbimonial  Institutions 

applies  to  the  woman  only,  and  then  merely  when  some 
lesser  gronnd  of  action  exists,  the  Apostle  to  the  Gentiles 
fails  entirely  to  place  beyond  the  field  of  debate. 

Thus  far  Paul  has  spoken  professedly  on  the  authority  of 
'Hhe  Lord."  Next  he  contemplates  the  case  of  an  existing 
nnion  between  a  Christian  and  an  unbeliever;  and  on  his 
own  judgment  he  admits  a  new  ground  of  separation.  ''But 
to  the  rest  speak  I,  not  the  Lord."  The  Christian  may  not 
put  away  or  abandon  his  spouse  on  account  of  difference  in 
religious  faith.  ''For  the  unbelieving  husband  is  sanctified 
by  the  wife,  and  the  unbelieving  wife  is  sanctified  by  the 
husband:  else  were  your  children  unclean;  but  now  are  they 
holy.  But  if  the  unbelieving  depart,  let  him  depart.  A 
brother  or  a  sister  is  not  under  bondage  in  such  cases.  "^ 
Again,  through  this  last  remark,  the  seeds  of  dissension  are 
planted;  for  it  is  not  clear  whether  the  "bondage"  from 
which  the  brother  or  sister  is  freed  is  that  of  the  existing 
marriage  or  the  irksome  necessity  of  perpetual  single  life 
after  separation. 

Upon  these  Bible  passages,  often  vague  and  puzzling  in 
the  extreme,'  was  eventually  erected  the  whole  doctrine  of 
the  medisBval  church  relating  to  divorce.  It  is  not  surpris- 
ing that  harmony  was  reached  only  after  many  centuries  of 
struggle.  With  the  exact  processes  of  argument  by  which 
ingenious  theologians  have  in  all  ages  sought  to  reconcile 
or  interpret  the  scriptural  teaching  we  are  here  but  little 
concerned.     At  present  we   are   mainly   interested   in  the 

Apostle —not  of  course  as  somethinff  desirable,  bnt  probably  as  a  land  of  barricade 
against  divorce  and  a  defense  of  the  Savionr's  commandment.  It  may  be  introduced 
therefore  into  the  law  of  Christian  lands.'*— Divorce,  73, 74. 

11  Cor.  7: 12-16. 

SThos  AuauBTiNE  (Pe  cuiult.  conjug.)  confesses  the  extreme  difficulty  of  recon- 
ciling the  scriptural  texts  relating  to  divorce  and  second  marriage :  **  His  ita  pro 
meo  modulo  pertractatis  atque  discussis  quaestionem  tamen  de  conjugiis  obscuria- 
simam  et  implicatissimam  esse,  non  nescio.*'  On  this  Fbeiben  (Oeschichte  de»  can. 
Ehereehts^  772,  773)  remarks,  *'  es  wird  ihm  hierin  gewiss  jeder  sustimmen,  der  dio 
Worte  der  hi.  Schrift  durchliest.'* 
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general  results  of  thought  as  they  find  espressiou  in  the  law 
and  practice  of  the  church  previous  to  the  Reformation. 
The  subject  presents  four  phases  or  aspects  of  development, 
each  of  which  will  be  briefly  considered:  the  viewa  of  the 
early  Fathers;  the  legislation  of  the  Christian  emperors; 
the  compromise  with  O^ermanic  castom ;  and  the  final  settle- 
ment of  doctrine  in  the  canon  law. 

6)  Views  of  the  early  Fathers. — During  the  first  tour 
centuries  of  our  era  the  so-called  "strict"  construction  of 
the  ntterances  of  Jesus  and  Paul  relating  to  the  twofold 
question  of  separation  and  second  marriage  was  formulated 
by  the  Fathers  of  the  church;  and  the  principles  then 
agreed  upon  were  in  the  end,  after  an  intervening  period  of 
vacillation  and  compromise,  to  be  accepted  and  elaborated 
into  a  complete  system  of  law  by  the  canonists.  The  litera- 
ture of  this  early  debate  may  be  regarded  as  reaching  from 
the  Pastor  of  Hermas,  a  writer  in  the  first  half  of  the  second 
century,  highly  respected  in  Christian  antiquity,'  to  Augus- 
tine, late  in  the  fourth  century  (died  430),  who  towers  above 
all  the  other  Fathers  in  his  influence  for  good  or  evil  in  the 
history  of  European  thought.  At  first  the  Pauline  interdict 
of  further  marriage  after  separation  receives  more  attention 
perhaps  than  the  question  of  divorce  itself,  with  its  assigned 
cause  as  laid  down  by  Jesus;  for  it  is  strongly  urged  that 
the  chief  evil  of  a  too  lax  divorce  system,  such    as    the 
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Mlfar.IrfiiH.3Sa  fL:  UoY.  Ehrrecltl  der  Chrittm,  lO-H;  Zhishmak,  Dm  ElurreeM 
der  orient.  EiTche,K-iai ;  Lvckock,  Bitt.  af  Marriage.  SO-iriS;  Tbbbs,  £>tav,  12SS.; 
Hn-TOH,  "  Tetrschordon,"  Proae  fPorki,  HI.  Ut  tt. :  Bdknbt,  HM.  of  Iht  Reforma- 
tion, I.  ZS-in.  SSO  a.,  who  Hacataea  Hear}  VHI.'b  ditorce  from  Qaeeo  Kathorius  and 
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Boman,  is  the  facility  of  second  marriage  regardless  of  the 
gailt  or  innocence  of  the  parties.^  Setting  aside  for  the 
present  the  case  of  the  Christian  whose  unbelieving  spouse 
voluntarily  departs — the  casus  apostoli  or  privtlegium 
PauUnum^  as  it  is  later  styled  by  the  canonists' — nearly 
all  are  agreed  that  divorce  is  forbidden  except  for  the  one 
cause  mentioned  by  Matthew.  There  is,  however,  a  diver- 
gence of  view  in  two  important  particulars.  On  the  one 
hand,  certain  writers,  such  as  TertuUian  and  pseudo- 
Ambrose,  following  the  principle  of  the  Jewish  law,  admit 
this  ground  of  repudiation  to  the  advantage  of  the  man,  but 
not  to  that  of  the  woman;  while  others,  like  Epiphanius, 
maintain  the  equal  right  of  the  sexes  in  this  regard.  On 
the  other  hand,  in  a  few  instances  the  word  ''adultery'"  is 
accepted  in  an  allegorical  or  spiritual  sense,  thus  greatly 
widening  the  field  of  divorce.  In  this  way,  for  example. 
Hennas,  Hieronymus,  and,  for  a  time,  Augustine  anticipate 
the  mode  of  interpretation  adopted  by  some  of  the  Reforma- 
tion Fathers,  admitting  idolatry,  apostasy,  and  covetousness, 
equally  with  carnal  transgression,  as  proper  grounds  of 
separation.* 

The  case  is  similar  with  respect  to  second  marriage. 
Apparently  there  is  a  strong  tendency  from  the  beginning 
to  treat  marriage  as  indissoluble,  but,  ''intentionally  or 
unintentionally,"  the  utterances  of  the  Fathers  on  this  vital 
question  are  unclear.  Frequently  they  content  themselves, 
as  GefiFcken  observes,  with  a  "paraphrase  of  the  scriptural 

1  Cf.  Geffckxn,  op,  cit^  18. 

3  EsiCEiN,  op.  c»e.,  1, 220  ff. ;  U,  268  ff. 

»  Or  "  fornication,"  the  pomeia  of  Matthew. 

*  Cf.  the  sonroes  cited  by  Fseisen,  Geachichte  des  can,  EKerechU,  770;  Metbiok, 
in  Did.  Christ,  Ant,,  II,  UIO.  This  view  is  taken  by  Auoustinb,  De  germ,  dom, 
in  monte,  c.  xvi :  but  he  doubts  its  correctness  in  the  "  Retractions ; "  Metsick,  toe. 
eit,  TertuUian  shows  also  that  mishandling  and  insult,  as  well  as  adultery,  are  con- 
sidered  sufficient  grounds  of  separation :  Qeffcksn,  Eheacheidung,  20, 21.  See  how- 
OTor,  Pbbbonb,  De  mat,  christ,  in,  231  ff. 
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texts  relating  to  the  matter.'"  Seemingly,  according  to  the 
common  or  prevailing  opinion,  neither  party  whether  inno- 
cent or  guilty  is  allowed  to  form  a  new  marriage  during  the 
lifetime  of  the  other;  but  there  is  on  this  point  a  great  lack 
of  precision.'  Tertullian,  after  yielding  to  Montanism,  even 
goes  so  far  as  to  reject  all  second  marriage  as  un-Christian ; 
and  the  same  position  is  taken  by  Minutius  Felix.*  There 
are,  however,  less  rigid  constructions.  By  some  Fathers 
the  right  of  remarriage  is  conceded  to  the  man  repudiating 
a  guilty  wife,  while  they  deny  it  to  the  woman  under  like 
conditions.  Others,  actuated  by  a  livelier  sense  of  justice, 
like  EpiphaniuB,  concede  it  to  both  consorts  alike;  bnt  these 
opinions  are  rejected  by  the  majority.'  More  and  more,  in 
theory  if  not  always  in  practice,  the  antagonism  of  the 
church  to  the  second  marriage  of  a  divorced  man  or  woman 
becomes  apparent  as  we  approach  the  close  of  the  period 
onder  consideration.  This  is  proved  even  by  the  action  of 
the  provincial  assemblies.  Thus  the  Spanish  Council  of 
Elvira  of  the  year  306  decrees  that  the  woman  who  puts 
away  a  guilty  husband  and  marries  another  shall  be  excom- 


■  QBTrCKStl,  o 


,    C/.F 


I.  op.  cit..  710,  n 
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ainfl,  dasfl  aicfa  kdine  Stallo  flii<let,  welche  tlie  WLoderT. 
[idollerrl  dIs  schrlftgom&ss  Terteidigt  hAtte.  Tiolleioht  wurden  dis  Klrchearttar 
bal  ihrer  Auaicht  Ton  der  altao  AtuchaatiDK  KBieitot,  QBcb  welcbor  dlo  iweite  Ehe  io 
^•a«r  Zcit  Qborbaqpt  gemuabLlligt,  als  hon^stafornicaiio.  aaeesfthen  wnrdo." 

■  Tboilheetrictriew  la  taken  by  Justia  Uartyr,  ClemcatDr  AloiaadriH.Tertol- 
llan.  and  Crprisn.  The;  >U  declare,  asya  Fbeishn.  that  "whoeTer  marriea  a 
dlroroed  petson  oommits  adolteryi"  but  ho  adds,  "DassdiBseTEhebrnch  ancbdoDii 
■tatthaba.  wann  die  eraM  EhevsgSD  Ebebrocb  sOBohiedea,  sagt  nelDes  EracbUnu 
kriner  der  itaaaaatea  KlrchenTAtar.  ebeoBo  wanig  wie  eie  sagen.  dasi  in  solehem 
Falte  die  WiederTerheiratiioit  srlanbt  Boi."—  Op.  cit..  TiO.  TTl.  Cf.  LoBHIMQ,  op.  cit, 
ten;  who  la  critictead  by  QBrrcKBM.op.  cit.  IV  n.  1^  also  SanKiit,  op,  cil.,  II,  49  ff.; 
PMBBOBB.op.  cil..  111,^3,;  WooLBEi,  o;i.  elf.,  108.  llOi  ZHiaoiiAN,  op.  fit^IOl. 

•  Tbetuluah.  "On  Uonosamr,"  in  DoKiiDBOn'B  Jn(«-Wieen«  FatAeri,  IV.OB, 
n.   SaaalaoQarrcKBN.op.cif..  10-21. 

'Kaimu,  op.  cil.,  n,  51.  CaBTBoaTOM  IDe  tibcllo  repvdii,  o.  iii),  Aslorias  ot 
AmaBsa,  Thsodoret,  and  EilaHas  of  Pnitiars  all  appaar  to  bold  tbat  marriage  la 
•baolulalT  dlasolred  by  adalt«ry,  from  whicb  [he  right  ol  secood  marriage  lot  bi>ih 
parties  logieBlly  toUowa:  ibi<l..  11.30,  SI;  ZHiaiutAn,  op.  cil,,  101, 102;  QBrroEBH,  op. 


26 


Matbimon 


STITUTIONS 


municated;  aud,  save  in  case  of  mortal  Bickness,  she  ehall 
not  be  admitted  again  to  communion  until  after  her  first 
busband'a  death.  If,  however,  she  have  left  her  husband 
without  cause  and  contracted  another  marriage,  ahe  shall 
not  be  admitted  to  communion  even  on  the  death-bed;  but 
nothing  is  said  concerning  a  diasolution  of  the  later  mar- 
riage.' Similar  in  spirit  are  the  canons  of  the  Council  of 
Aries  held  in  the  year  314,  The  general  principle  of  the 
indissolubility  of  the  matrimonial  relation  is  positively 
asserted,'  but  in  connection  with  a  concession  which  illus- 
trates the  practical  difficulty  of  consistently  enforcing  the 
new  doctrine  in  all  parts  of  the  Boman  world.  The  youth- 
ful husband'  who  puts  away  a  guilty  wife  is  to  be  "advised" 
not  to  marry  again  during  her  lifetime;  thus  dealing  far 
more  gently  with  the  man  than  did  the  Council  of  Elvira 
with  the  woman  for  the  same  offense.* 

Finally,  with  Augustine,  the  strict  doctrine  of  the  early 
church  takes  a  definite  form,  to  which  the  masters  of  later 
times  look  back  as  to  an  authoritative  canon  of  interpretation. 
He  gave  to  the  theory  of  indissolubility,  declares  Esmein, 
a  "basis  solid,  in  a  measure  scientific.     He  gave  it  a  con- 
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eistency  forced  from  the  sacrament  of  marriage.  He  aet 
aside  at  one  Btroke  all  the  cansea  of  divorce  admitted  by  the 
secular  law:  Bickuees,  captivity,  or  prolonged  absence.  He 
was,  one  may  Bay,  the  artisan  who  gave  the  final  touch  to 
the  theory  of  indiBsoIubility." '  According  to  Augustine, 
adultery  is  the  only  scriptural  ground  of  separation;  but 
even  this  does  not  dissolve  the  nuptial  bond.  Moreover, 
those  who,  following  the  letter  of  Matthew's  text,  would  for 
this  offense  allow  the  man,  but  not  the  woman,  the  right  of 
repudiation,  he  "justly  reproaches  with  violating  one  of  the 
great  principles  of  Christian  law  ^  the  equality  of  the 
wedded  pair."'  Similar  views  are  held  by  Hieronymus, 
Ambrose,  Jerome,  Chrysostom,  and  other  contemporaries  of 
Augustine ;'  and  it  is  probably  due  to  his  influence  mainly 
that  in  407  the  strict  theory  of  indissolubility  was  pro- 
claimed by  the  Council  of  Carthage;'  as  already  in  405  it 
had  been  accepted  in  a  decree  of  Pope  Innocent  I.  addressed 
to  the  bishop  of  Toulouse.' 

In  practical  life  the  strict  theory  of  the  Fathers  came 
very  far  short  of  realization,  Hermsis,  who  strongly  favors 
the  rigid  view,  allows  the  man  to  marry  again  whose  wife 


meat  et  I'ladlssolabiliti."—  Ibid.,  I,  AJ.    C/.  Woolbby,  op.  cit.,  llOj  Zbibhhan,  op. 

eii,.  ru. 

'Sanxrs.  op.  cit.,  n,  51,  G2,  who  ooUecta  the  importaiit  passas™  Irom  Auocs- 
miK'B  De  adult,  conjue. ,  and  his  other  worlis.  Cf.  Fseiheh.  op.  e<t.,  7T2-7< ;  Woolbbt. 
ep.  at..  6B.  iio-ia. 

ipEKiieN,  op,  cit.,  77S-71;  Woolbet,  op,  cit,  112  (Jerom«).  See  CnBisoHTOM, 
Rtmilia,  KtX.  in  1  Cor.,  ohap.  7.  es  opposed  to  bia  £>e  tibello  repwlii,  c.  iii,  alreadjr 
cited.  HiEBONTiinB,  Epnt.  rj  ad  Oceanian  demorte  Faliioiae,  e.  S,  thcseipreaaesthe 
at  equality  of  tbe  seiSB;  "Apud  nos,  quod  Don  licot  temiaia,  atquo  uod 
."    Sacb  also  ii  the  view  ol  IdotaDtioa :  WooLBKi,  op.  cU.,  IIB. 
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fduA  a  u^cuud  time  after  once  being  reconciled.^  Basil  goes 
farther,  Uei'lariug  that  the  husband  abandoned  by  his  wife 
la  worthy  Kvl  ()ardon>  and  that  the  woman  who  then  marries 
hliu  IM  u<>t  ixiudemned.'  Even  Jerome  excuses  Fabiola,  a 
youut;  OhriMtiau  woman  of  high  position  who  had  repudiated 
a  UvHuUioua  huaband  and  contracted  a  new  marriage,  saying, 
^^  if  ahi>  ia  blamed  because  when  her  husband  was  divorced 
ah^  did  iu>t  remain  unmarried,  I  will  readily  admit  her 
fault,  while  I  admit  her  necessity."'  Origen  shows  that 
ai44U^  iHilera  of  the  church  in  such  a  case  permit  a  woman  to 
marry  again  while  the  first  husband  is  living;^  and  Augus- 
tiu0  iHiufeaat^B  that  the  women  who  abstain  from  remarriage 
afti»r  divorce  are  extremely  few.* 

<»)  The  legialatton  of  the  Christian  emperors. — Where 
i\\^  moat  severe  teachers  of  the  early  church,  and  even  the 
t>iH)leiilaiitlcal  councils  themselves,  as  we  have  seen,  were 
thuH  UhI  to  temporize,  it  is  not  surprising  that  an  enlight- 
Mm\  aecular  policy  should  be  compelled  to  take  intermediate 
ground.  The  legislation  of  the  first  Christian  emperors 
IfiHiH  far  beyond  the  narrow  limits  which  Tertullian,  Clem- 
tsnt,  (»r  Augustine  would  have  drawn.   For  centuries,  through 

i  **  Verily,  if  her  husband  do  not  take  her  back,  he  sins,  and  allows  himself  to 
fumnili  a  creat  sin ;  he  on^ht  to  take  hack  the  sinning  woman  who  has  repented ;  but 
ciuif  hi  not  to  do  this  often.  For  there  is  one  repentance  for  the  serrants  of  God." 
-  llmiaiAS,  Lib.  n,  mandat.  !▼,  c  1;  Wool8BT*8  translation,  DivarcCy  106.  Thus 
ttarmaH  understands  Paul  in  1  Cor,  7: 11  to  refer  to  adoltery  as  the  cause  of  separa- 
lliHi.    cy.  Gbffoksm,  op.  city  18, 19;  Frkisxn,  op.  cit.,  770:  Woolbet,  op.  cit.y  107-9. 

I  IlABiLniB,  Eput.  ad  Amphiloch.t  o.  9:  "  Quare  quae  reliqult,  est  adultera,  si  ad 
nllum  Tirum  accessit,  qui  autem  relictus  est,  dignus  est  Tenia  et,  quae  una  cum  eo 
habitat,  non  condemnatnr."  Cf.  FBXiaKN,  op.  city  772;  Obffckxn,  op.  city  80; 
IQNMMtN,  op.  city  U,  55;  Pkbbomb,  op.  city  III,  268.  Bpiphaniub  (Penariony  lib.  69, 
0,  4)  takes  a  similar  position ;  Fbhibxn,  op.  city  772. 

I  Jbbomb,  Ad  Oceanumy  oc  ill.  It.  Cf.  Woolbbt,  op.  cit.y  112, 118;  Bbmezn,  op, 
cit,  II,  66. 

AOuozwn,  Comment,  in  MaU.y  tom.  xiy,  no.  28.  He  declares  this  practice  to 
bt  affainst  the  Scriptures;  but  still  he  is  not  inclined  to  Judge  sererely,  as  it  has 
bMD  adopted  to  avoid  worse  eyils.   Cf.  Fbkibbn,  op.  city  771 ;  Bbkein,  op.  city  n,  54 

» AuouBTDrs,  De  conjug.  adult.y  n,  17.  See  Fbeibxn,  op.  city  772.  Augustine 
also  admits  that  the  man  who  contracts  a  new  marriage  after  putting  away  a  guilty 
wife  commits  merely  a  Tcnial  sin:  Dtfide  et  operil>u$t  o.  six ;  Ebmhin,  op.  city  n,  58; 
WOOLSBT,  op.  city  US. 
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every  change  in  the  statutee,  the  Koman  principles  of  one- 
sided divorce  and  divorce  by  mutual  consent  were  main- 
tained, though  it  was  precisely  these  principles  against 
which  primitive  Christianity  took  its  firmest  stand.  "It 
was  a  maxim  of  Roman  law  far  down  beyond  the  time 
when  the  emperors  became  Christian,  that  no  obstacle  ought 
to  be  put  in  the  way  of  a  dissolution  of  marriage  caused  by 
the  free  consent  of  the  partners,  liberty  of  marrying  again 
being  in  this  case  equally  unrestricted.  The  lawyer  Paulus 
Bays,  that  it  has  been  thought  improper  that  marriages, 
whether  already  contracted  or  about  to  take  place,  should 
be  secured  by  the  force  of  penalty  (poenae  vinculo  obstringi), 
that  is  that  two  parties  ought  not  to  be  forced  by  fear  of 
penalty  either  to  enter  into  a  state  of  wedlock  to  which  they 
were  pledged,  or  to  keep  up  such  a  state  if  they  were  agreed 
to  the  contrary.  And  it  was  laid  down  that  marriage  was 
eo  free,  according  to  ancient  opinion,  that  even  agreements 
between  the  parties  not  to  separate  from  one  another  could 
have  no  validity  (pnc/a  ne  licerei  divertere  non  valere}."^ 
One-sided  divorce  was  equally  free,  except  in  the  cases  and 
onder  the  conditions  fixed  by  Augustus,'  "saving  that  here, 
if  the  woman  had  caused  the  divorce  by  her  conduct,  a  large 
share  of  her  dower  was  withheld  from  her,  and  if  the  man 
had  caused  it,  he  might  be  liable  to  pay  over  the  whole  of 
the  dower,  and  that  within  a  short  term.  The  parties  were 
subjected  until  the  time  of  Justinian  to  a  judicium  morum, 
which  might  be  instituted  on  a  complaint  of  either  consort. 
The  fear,  then,  of  losing  a  portion  or  the  whole  of  the  dower, 
and  the  dread  of  a  loss  of  reputation,  when  the  conduct  of 
the  parties  in  their  married  life  should  be  investigated,  seem 

■  Wooun,  op.  (!<t.,  92,  eS:  PADLin,  ia  INp.,  ZLT,  1.  IN;  Cbd.,  rill.  3B.  1.  Z.  da 
bmUl.  Mlp. 

IThe  reqalremant  of  BSieD  wltnoBsSi  the  ansa  of  ths  tnediromHn  niiirTjlDghBr 
paln>aiuid(beobli8sUDDolttiebiubaud,uiiderpeiiaJt]',toput  Bwar  BguUtyuitB: 
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to  have  been  the  only  inducements  to  prevent  one-sided 
divorces.  But  what  if  no  misconduct  could  be  alleged  on 
the  part  of  the  man,  what  if  he  dismissed  his  wife  to  marry 
a  richer  woman,  the  law  in  this  case  had  no  restraining 
power.  And  where  the  wife  brought  no  dower,  as  might 
happen  in  the  lower  classes,  there  could  be  no  operation  of 
the  law  at  all."* 

Accordingly,  the  legislation  of  the  early  Christian  em- 
perors shows  no  radical  departure  from  the  principles  of  the 
existing  civil  law.  Divorce  ex  consensu  was  not  prohibited 
until  Justinian,  who  decreed  that  only  when  both  partners 
are  about  to  enter  the  cloister  shall  a  separation  by  mutual 
agreement  be  permitted.'  But  this  prohibition  was  short- 
lived; for  in  consequence  of  it  the  number  of  suits  growing 
out  of  "poisoning  or  other  attempts  upon  Ufe  among  mar- 
ried people  increased  in  so  frightful  a  manner'"  that  the 
provision  was  abrogated  by  Justin  II.,  the  immediate 
successor  of  Justinian.^  On  the  other  hand,  the  efforts  of 
Constantine  and  later  rulers  are  directed  mainly  toward 
checking  the  evils  of  one-sided  divorce.  This  is  done 
chiefly  through  restricting  the  number  of  legal  grounds  of 
separation  and  sharpening  the  penalties  for  their  disregard. 
Thus  in  331  Constantine  ordains  that  trifling  causes  {exqui- 
siUie  causae)  shall  no  longer  suffice  for  a  repudium  justum 
or  legal  divorce  at  the  will  of  one  party.  The  woman  may 
put  away  her  husband  only  when  he  is  a  murderer,  poisoner, 
or  violator  of  sepulchers ;  and  the  man  is  allowed  to  repudi- 
ate his  wife  only  when  she  is  guilty  of  poisoning,  procuring, 
or  adultery.  If  the  divorce  takes  place  for  any  other  reason, 
the  woman  so  violating  the  statute  shall  forfeit  all  claim  to 
restitution  of  dower  and  suffer  transportation  to  an  island; 

1  WooLSBT,  op.  citf  94.  Of.  on  the  snrTival  of  the  principles  of  Roman  law, 
GSFFCKEM,  op»  cit..,  24, 25. 

2  Nov.^  117,  o.  10.  8  Gkffcksn,  op.  citf  25. 
*  Nov.,  140;  c/.  Geffcken,  Ioc.  cit. 
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while  the  man  in  like  case  mnst  at  once  eurrender  the  entire 
dos,  being  prohibited  also  from  contracting  another  mar- 
riage.' "Still  further,  if  he  thus  married,  bis  repudiated 
wife  'could  invade  hia  house,'  as  the  law  espresste  it,  and 
acquire  [Mssesaion  of  the  entire  dower  of  her  succesBor.'" 
It  should  be  noted,  however,  that  the  Soman  principle  of 
divorce  bonu  gratia,  or  one-sided  separation  for  a  legal 
cause  not  implying  any  guilt  or  offense,  was  still  retained.* 
In  363  Julian  repealed  the  divorce  law  of  Constantine;' 
hut  the  principle  of  restricting  the  grounds  of  arbitrary 
repudiation  was  again  adopted  in  421  by  Honorius  and  Con- 
Btantius ;  though,  like  Julian,  they  allowed  arbitrary  separa- 
tion for  lesser  faults,  with  retention  of  some  portion  of  the 
dower.'  Theodosius  II.,  in  i39,  abrogating  previous  legis- 
lation, restored  the  law  of  the  early  empire;  but  "after  ten 
years  of  experiment,  in  which  divorces  had  alarmingly  in- 
creased, gave  out  another  law,*  which  laid  down  the  causes 
for  which  one  party  might  lawfully  separate  from  the  other. 
The  woman  was  authorized  to  do  this  if  the  man  had  t>een 
gnilty  of  certain  crimes,  among  which  are  murder,  poisoning, 
plotting  against  the  government,  fraud,  and  various  sorts  of 


'liKrrcKKV.op.cit..^:  L.I.C.Tha 
eit..  90.  »7.  Ou  Che  leei^Btlon  of  Cunstuil 
KliridMngm.Xia.,WilT.:  Glabhon,  I*  n 
Mtlanget,  1S7  ff. ;  LncEOCK.  Bill,  of  Mat 


lie  repud.,  3.  Ifl.  Cf.  also  Woolbbi,  op. 
^  bikI  bi&  snniesaorG  9e«  WAchteb,  £fie- 
iage  civil  ft  Ic  dftuwre,  aiMfl.;  EbheHI, 
i^e.  Hi  B. :  CoHBiBR,  Du  dtmrce,  SI  ff. ; 

Tusoi,  Le  mariofK.  88  B. :  Tbbbh,  Emay.  139  ff. ;  Behnbcks.  Eli,ebruch,  IC  B. :  Ranm, 

Du  ctivona,  ZS  ff. ;  Forp,  Ehacheidtinp,  S3  ff. 

fWooLBET.pp.  c>e.,s7j  WicHTEB,  op. »'(.,  an  ff. 

■  CoDstantine  allowed  tbs  wife  the  ilshc  of  divorce  wbrwe  hnsband  had  bBeo 
toar  irosre  absent  In  the  arrnr  vlthoot  seadinK  bnt  word.  Jontlniaa  first  raised  the 
period  of  waiting  to  ten  years,  and  then  eutlrelr  abuliahed  divoree  lur  this  cause. 
"DasDOOD  bllebdie  ScbeldongsbefugnleB  boslohen  far  di>D  Fall  dor  ImpotDoz.  wobel 
iedoeh  naoh  JuBtioians  BostimmiiDK  eine  Probeteit  tod  iwei,  ^pltor  von  drei  Jahren 
eingshalten  warden  sullte."  A  vow  of  chaatitf  or  imprlGonment  was  also  ootiaMd  ■ 
lags)  eronnd  of  separation  by  Jostiniaa:  OetfChen,  op.  ciC,  21.  Cf.  also  QuAiaoH, 
lit  mariaoe  civil  el  le  dioorce,  3W,  who  appears  to  coafnse  divoroe  ex  contentu  and 
botui  itratia. 

•  L.J,  a  Theat.  de  dolib.  a,  13.    Qf.  Oetfceen,  op.  cIC,  2G;  WiCBTBB,  op.  cil.. 
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robbery,  cruelty  toward  or  attempts  on  the  life  of  his  wife, 
intimacy  with  prostitutes,  and  adultery.  The  causes  for 
which  a  man  could  without  penalty  put  away  his  wife  were 
for  the  most  part  of  the  same  description  with  those  just 
mentioned.  But  peculiar  to  her  are  the  offenses  of  passing 
the  night  out  of  his  house,  or  visiting  the  theatre,  circus,  or 
other  public  place  against  his  wilL"*  If  the  divorce  occurs 
for  any  reason  other  than  those  mentioned  in  the  statute,  the 
penalty  for  either  person  is  loss  or  surrender  of  the  dower 
and  the  ante-nuptial  gift ;  while  in  addition  the  woman,  under 
penalty  of  "infamy,"  is  prohibited  from  marrying  again 
within  five  yeara'  This  is  a  severe  discrimination  against 
the  wife ;  but  in  one  important  matter,  it  will  be  noted,  the 
law  of  Theodosius  is  strikingly  impartial;  for  separation  is 
permitted  on  account  of  adultery  of  the  man  as  well  as  for 
that  of  the  woman.  In  this  regard  the  measure  is  far  more 
liberal  than  the  earlier  Roman  law,  according  to  which  adul- 
tery is  not  a  crime  which  a  husband  can  commit  against  his 
wife.'  Moreover,  while  this  offense  is  not  always  mentioned 
in  the  constitutions  of  the  Christian  emperors  €ls  legal  ground 
for  divorcing  the  husband,  it  is  punished  with  extreme  rigor. 
Sometimes  both  offenders  are  condemned  to  death.  Some- 
times a  discrimination  is  made,  the  woman  usually  suffering 
the  harsher  penalty.* 

1  WooLSET,  op.  cit.^  98, 98;  cf.  Geffcxen,  op.  eit.,  25, 26.  The  woman  is  allowed 
foorteen  causes  of  diyoroe  and  the  man  bat  six ;  but  in  effect  they  are  nearly  eqoiya- 
lent,  except  as  indicated:  see  WIchteb,  op,  ciL^  216  ff. 

3  See  the  summary  of  the  act  in  Obftckxn,  op.  cit.^  25, 26;  and  WIcBtkr,  op.  cit.^ 
218-20. 

>  L.  34, 8 1,  Dig.,  XLVm,  5,  ad,  leg.  Jul. :  L.  101,  Dig.  dev.  iign.  '*  It  may  need  to  be 
said  that  only  a  crime  to  which  a  married  woman  was  a  party  could  be  called  culul' 
terium.  The  Romans  held  that  the  Jim  tori  pertained  to  the  husband.  He  could  not 
commit  this  crime  against  his  wife."— Woolsbt,  op.  cit.^  90,  note.  Cf.  Fbeisbn, 
Oeachichte  des  can.  Eherechts^  617. 

*  **  Constantino  the  Great  imposed  death  with  confiscation  of  goods  on  the  adul- 
terer. His  sons  punished  the  adulteress  with  burning  and  took  away  from  her  para- 
mour the  privilege  of  appeal,  but  this  seems  to  have  been  only  a  case  of  extraordinary 
and  temi>orary  legislation.  Under  Valentinian  the  guilty  woman  was  again  sen- 
tenoed  to  death.    Justinian*s  legislation  shut  up  the  woman  in  a  cloister,  mairmg  it 
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The  legislation  of  Justinian,  except  in  abolisliing  divorce 
by  common  consent,  does  not  differ  essentially  in  principle 
or  detail  From  that  of  Theodosius  II.  The  causea  aasigned 
for  a  reasonable  divorce  (ex  rtiiionabili  causa)  are  much  the 
same  as  in  the  former  law.  For  disregard  of  the  statute  the 
woman  loaes  her  dower  and  is  condemnt'd  to  lifelong  imprison- 
ment in  a  cloister;  while  tho  man  forfeits  the  nuptial  gift 
{donatio  propter  nuptias),  and  besides  must  pay  a  fine  equal 
to  one-third  of  that  donation.' 

Thus  it  appears  that  during  the  two  centuries  between 
Constantine  and  Justinian  the  legislation  of  the  state  relative 
to  the  vital  question  of  divorce  is  practically  untouclied  by 
the  influence  of  Christianity.  Informal  divorce  bona  gratia' 
and  divorce  by  mutual  consent,  both  contrary  to  Christian 
teaching,  are  freely  allowed.  The  principle  of  further  mar- 
riage after  separation  is  fully  maintained  for  the  innocent 
party,  and  usually  under  restrictions  for  the  guilty  person  as 
well.  The  causes  of  legal  divorce  are,  indeed,  limited  and 
the  penalties  for  unjust  repudiation  made  more  severe;  but 
the  strict  principle  of  indissolubility  of  the  marriage  bond, 
as  already  conceived  by  Augustine  and  his  contemporaries, 
is  completely  ignored.' 

rf)  The  compromise  with  Oerman  custom. — Far  more  im- 
portant in  its  results  is  the  contact  of  the  Ohristian  doctrine 
with  Germanic  customs  and  ideas.  To  the  newly  converted 
nations  of  Teutonic  stock  came  the  western  empire  as  a  proper 

Ulagsl  for  her  hiubaad  to  tsko  her  back  wlthia  two  yean.  If  Che  psrtlee  wars  not 
reooDciled  at  the  end  of  this  term  the  marriaBe  iras  dlaaolTed.  and  the  woaan's  Im- 
prlcoQiDOnt  [q  the  oloL 


IS  perpetBHl. 
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itb  death,  bat  not  with  nanllieatioD  of  goods,  if  he  had  aear  relative*  [q  the  direct 

WooLBET,  op.  cit.,  Bl.  92;  Beih,  CrininalrecM,  US-US;  Hon.,  131. 1 10.    In 

,  on  the  davalopmSDt  of  the  law  rolaCintt  to  adultery,  see  FsEitiBH.  op.  HI., 

SU-SS.  830  B.:  EaiotiN,  Le  mariage  en  dndt  canoniqiir.  t.  UG.  103.  111.  381-9l>;  n,  Bl,  SI, 

too.,  US,:SSS.:  utem,  Jfjlanoa.  157S.i  Bhhnbcke,  SAcbnuA,  13-33. 

I  Nob.,  U7,  go.  B.  B.    qf.  Oettckeh,  op.  cil..  SS.  Ti;  WooLSEI,  Divorce.  99,  lOOi 

WicBTBB,  op.  at.,  3n>,  an.  2Z2  R. 

■On  di*oroe  band  ftnitia  «M  WACBTBK,  op.  eit.,  S24  ff, 

1(7.  theooacltuioiuof  QKrrcEEK.op.  eif..a.a:  Woolsei,  oji.  cit.,  lot. 


84  Matbimonial  Institutions 

heritage.  It  would  be  their  task  to  make  the  history  of  the 
future;  to  construct  a  new  civilization  by  blending  the  best 
elements  of  their  own  culture  with  the  maturer  results  of 
Roman  experience.  But  this  could  be  accomplished  only 
through  ages  of  struggle  and  compromise ;  through  a  slow 
and  painful  process  of  amalgamation  in  religion,  language, 
and  jurisprudence.  For  the  Germans  were  relatively  young 
in  social  progress.  In  law  and  institutions  at  the  time  of 
conversion  they  stood  about  where  the  Romans  were  when 
Roman  legendary  history  begina  With  respect  to  the  cus- 
toms of  marriage  and  divorce  they  stood  even  lower;  for  the 
earliest  collections  of  folk-laws,  some  of  which  were  made 
after  the  acceptance  of  Christianity,  disclose  marriage  as  a 
real  contract  of  sale  through  which  the  wife  in  theory,  and 
no  doubt  often  in  practice,  becomes  the  husband's  chattel. 
With  regard  to  the  primitive  law  of  divorce  there  is  scarcely 
any  direct  information.  But  it  seems  probable  that  origi- 
nally the  right  of  repudiation  was  the  sole  privilege  of 
the  man,  though  in  practice  the  arbitrary  use  of  his  power 
must  have  been  restrained  by  dread  of  the  blood-feud  and 
the  fear  of  pecuniary  sacrifice.*  In  the  historical  period, 
however,  and  long  after  the  conversion  divorce  by  mutual 
agreement  seems  to  have  prevailed  very  widely  among  the 
Germanic  peoples ;  but  with  the  exception  of  the  Lex  romana 
Burgundionum,  it  does  not  appear  to  be  sanctioned  in  the 
folk-laws  until  the  seventh*  century,  which  fact  has  led  to 

1  Oefpcken,  op.  city  S3, 34, 43,  44.  With  this  view  Jbaffbbsom,  Brides  and  Brid- 
alt,  n,  295, 296,  agrees :  The  Anglo-Saxon  wife,  he  says,  could  be  repudiated  at  will 
by  her  **  master."  But  many  writers  hold  that  divorce  by  mutual  consent  is  reooff- 
nized  in  the  ancient  Teutonic  law.  Thus  Heuslkk,  InstittUi€meny  11, 291, 292,  declares 
that  there  was  absolute  liberty  of  separation  by  agreement,  and  that  one-sided  di- 
vorce (by  KUndigung)  was  very  restricted.  A  similar  opinion  is  held  by  Zoepfl, 
Deutsche  RechUg.^  Ill,  37,  38 ;  P0LL.0CK  and  MAm.AND,  Hist,  of  English  Law^  11,390; 
Glasson,  Le  mariage  civil  et  le  divorce^  185  ff.,  195;  Freiben,  Oeschichte  de$  can. 
Eherechts,  779-81 ;  Loekino,  Oeschichte  des  deut.  Kirchenrechts^  II,  617;  Schboedeb, 
Rechtsgeschichte,  1, 174.  In  general,  c/.  Bbunnek,  Rechtsgeschichte,  302  ff. ;  WElNHOliD, 
Deutsche  Fratien,  11, 4Sff. ;  Grimm,  Rechtsalt.^  454 ;  Waltbb,  Deutsche  RechtsgescfUchte^ 
1, 134-36;  Glasson,  Histoire  du  droit  et  des  inst.  de  VAngteterre^  1, 119, 120. 

'For  examples  among  Franks  and  Alamanni  see  Mstbick,  in  Diet,  ChritL  AnJt.^ 

n,uii. 
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the  conjecture  that  this  form  of  separation,  "originally  alien 
to  the  German  legal  consciousness,"  was  gradually  adopted 
nnder  Roman  influence.'  The  folk-laws  show  that,  side  by 
side  with  divorce  by  free  consent  of  the  parties,  the  husband 
atill  possessed  the  right  to  put  away  his  wife  for  certain  speci- 
fied crimes;'  or,  indeed,  without  assigning  any  cause  what- 
ever, though  in  that  case  he  might  suffer  serious  disadvantage 
with  respect  to  property.' 

Another  principle  of  the  ancient  German  law  it  is  neces- 
sary to  mention  in  order  to  obtain  a  starting-point  for  the 
measure  of  Christian  influence.  Originally,  according  to 
Wilda,'  by  the  strict  legal  theory  adultery  is  not  a  crime 
which  a  man  can  commit  against  his  wife.  He  may  be 
punished :  indeed  very  generally  in  the  folk-laws  both  the 
guilty  persons  may  be  slain  when  surprised  by  the  aggrieved ; 
but  if  he  be  punished  "it  is  not  for  unfaithfulness  to  his  wife, 
but  for  violating  the  rights  of  another  husband.'"     On  the 

>  Qeffcsen.  op,  cit;  Si,  43,  U.  "  Das  erste  Volkerecht,  velohes  dio  freiwillige 
Sebeidong  gSDi  luialoe  dem  rOmlscheD  dieorUum  commtini  antentu  gesUittot,  btder 
asiner  EntBtehiuig  nach  lu  die  arste  Holtle  doa  7.  Jabihuuderts  falleDda  puctu 
^lonKWnorum.'  — iBiJ.,  14.  The  first  fonnularj  ((.(nilum  or  tibtttu*  repudii]  !oi  a 
dlTorca  br  mataal  coaacat  in  the  folk-laws  appears  in  tho  formulae  AtuicffavenMei,  a 
ooUectiDD  made  Id  tbe  last  qoarler  o<  tbe  same  Mutiny :  ibiil.,  U ;  also  Bbumhks, 
BediltoachitliU,  403,  401 :  Febibbn,  op,  cil.,  7T8,  ITO.  Tha  following  formolary  tor 
RMh  a  dlToroe  is  taken  from  Marcult  (11, 30)  by  OLAsaoN.op.  tit..  IBS.  though  it  may 
Ben  Intoaded  tor  tbe  Romon  population  liviDg on  Franklah  territory:  "Idaiico 
later  illofltoonjnge  saa  ....  discordia  regnat  ....  placnit  u trl usque  Tul- 

eoDBcriptas  fieri  et  adSrmare  decrovemnt,  ut  nnusqnisque  el  ipais,  siie  ad 
•uritinraDei  in  manasterioanl  ad  oopolam  matrimonii  EesocinrsTolueritiliiWDtiani 
^boat." 

Lez  riiw., Ill, e, c.  ZCadoltery) ;  Lei  Burgvjid.,it,3  {aduUera.  ntaltficia,  tepul- 
m  rialalrU] :  Fbeibkn,  op,  cil,.  71e. 

Pacl.Alaia..ni,S;  Lex  Cojuid.,  VII,  Hi  Ltx  Burg.,  Ul.  M,  e.  Z(  Lor  FU.,  Ill, 
6,0.!;   Pkeibbh,  Oil.  cjf.,  779. 

Wn.DA.Stm/rcFM,  B21  ff.  Cr.WAi.TEH,  thMlKht  RttMteachicMe.  II,  SMB.: 
Blasboh,  Hitt,  du  droil,  1, 12a 

QgrrcBKN.  op.  cit..  33.   The  following  proiision  of  the  old  Eiiglisb  lav  UIob- 

I  this  principle  in  all  its  harsh  reality :  "  If  a  freeman  lis  with  a  freemaD's 

irife.  let  him  pay  tor  it  with  his  wei^getd,  aud  proride  another  wife  wltb  his  own 

and  bring  her  to  the  other."    Here  donbtloss  the  guilty  womaa  bud  buen 

■UId:  Lauv  o/  XthetbcrKt,  31:  Haddan  and  Stubbb,  Coitnctlt,  III.  43.    For  the 

"make  two-fuld  bot":  fbi'rf.,  111,50.  Cf.  aLiosecs,  10,11;  I'lnd.,  HI,  43;  ClEvblaND, 
ITimKiit  wwler  the  EnglMt  Late,  0, 51  B.  (adultery  and  dtTorca). 
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other  hand,  for  similar  misconduct  the  woman  is  put  to 
death.  So  '4n  Saxony,  where  the  old  heathen  ideas  sur- 
vived until  the  forcible  conversion  under  Charles  the  Great, 
as  Boniface  reports,  the  adulteress,  stripped  to  the  girdle,  was 
driven  out  of  her  husband's  house  and  whipped  through  the 
streets  of  the  village  until  she  died."* 

To  analyze  the  secular  laws  or  ecclesiastical  canons 
relating  to  divorce,  as  they  were  slowly  developed  on  Ger- 
manic territory  after  the  conversion,  is  not  an  easy  task  ;  for 
they  reveal  a  striving  to  harmonize  in  various  ways  the  often 
irreconcilable  elements  of  Roman,  Teutonic,  and  Christian 
ideas.  In  the  first  place,  the  imperial  legislation  remained 
in  force  for  the  Roman  population,  though  in  the  compila- 
tions made  under  the  barbarian  kings  various  changes  are 
made  to  satisfy  new  and  complex  relations.'  Next,  the  Ger- 
man folk-laws  show  in  many  ways  the  evidences  of  com- 
promise with  Christian  doctrine  under  the  exigencies  of 
practical  life.'  National  sentiment  will  not  suffer  the  abso- 
lute interdict  of  further  marriage  after  separation ;  but  the 
penalties  for  unjust  action  may  be  made  so  severe  as  to  pre- 
pare the  way  for  the  strict  theory  of  the  church.  In  the 
Burgundian  code,  for  example,  the  man  who  puts  away  his 
wife  for  any  cause  other  than  those  named  in  the  statute 
must  surrender  to  her  his  house  and  all  his  possessions; 

iQeffoken,  op.  cit<,  83.  Qf .  in  general  Tacitus,  Oermania^  o.  19;  Gbimk, 
RechUalt..,  451;  Fbeiben,  OeachicMe  dea  can,  EherechU^  779;  Weinhold,  Deut$che 
Frauen,  11, 25-27,  who  shows  that  the  eroilty  woman's  paramour  might  lawfully  be 
slain  by  the  husband  when  seised  in  the  act. 

For  discussion  of  the  customs  of  the  early  Germans  regarding  the  punishment 
of  adultery  and  summaries  of  the  provisions  of  the  folk-laws,  the  capitularies,  and 
later  legislation  on  the  subject  see  Bobknthal,  RechUfolgen  dea  EhetnttchSy  40  ff . ; 
and  Bennecke,  Die  8tr<nfrechtliche  Lehre  vom  Ehebruch,  82  ff.  Of  some  serrioe  is 
Hellbb,  Ueber  die  Strafe  dea  Ehebrucha^  17  ff.,  pcuaim. 

s  On  the  Lex  romana  Burgundionum^  the  Lex  romana  Viaigothorumj  and  the 
Lex  romana  curienaia^  see  Fbeisen,  op.  cit.^  776-78.  Qf.  also  Geffcken,  op.  cit.^  42, 
48.    The  folk-laws  are  clearly  reviewed  by  Mbtbick  in  Diet.  Chriat.  Ant.^  U,  Ull. 

8  BoEHMEB,  Ehegeaetxe  im  Zeitalter  Karla  dea  Qroaaen^  89  ff.,  summarizes  the  pro- 
visions of  the  folk-laws  and  capitularies  regarding  divorce,  enumerating  twelve 
different  causes  of  separation,  some  of  them  being  properly  grounds  of  nullity. 
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whereas  in  the  West  Gothic  Interpretation  of  the  Theo- 
dosian  code  the  chapter  on  which  this  provision  is  modeled 
prescribes  a  similar  penalty,  not  for  the  illegal  divorce 
itself,  but  for  contracting  a  second  marriage  after  the  unjust 
repudiation  of  the  first  wife.'  Accordingly,  in  these  laws 
one-sided  divorce  on  the  part  of  the  husband  is  not  entirely 
taken  away ;  but  the  grounds  on  which  he  may  act  are  more 
or  less  restricted  in  harmony  with  the  scriptural  rules;  and 
the  wife  is  herself  given  a  rudimentary  right  of  one-sided 
repudiation  when  the  husband  is  guilty  of  very  grave  crimes. 
In  the  law  of  the  West  Goths,  for  instance,  where  Christian 
influence  is  more  marked  than  ia  any  of  the  other  codes 
before  the  close  of  the  eighth  century,'  the  right  of  the  man 
to  put  away  his  wife  is  restricted  to  the  one  cause  mentioned 
by  Matthew;  while  for  two  scandalous  wrongs  the  woman 
may  repudiate  the  husband  and  contract  another  marriage 
if  she  likes.'  On  the  other  hand,  the  ancient  rule  that  a 
man  cannot  be  guilty  of  adultery  against  bis  wife  yields 
very  slightly  to  the  Christian  principle  of  equality  of  the 
sexes  with  respect  to  the  punishment  of  carnal  sins,     Qen- 

'  Sea  Oeffcksk's  interestiae  discussion  of  tit.  M,  c.  1.  Lex  Evrfpindioiaim.  io 
Kkachadwa^i,  as-3S.  Ha  shows,  following  L>oehimo.  UacKichte  Oa  dait.  Kirchat- 
mhU.  n.  eiB.  QoCe.  that  tbo  claa»  in  quostioa  is  of  later  origin  than  the  rest  of 
tit.  31.  probsblT  under  Christian  influence.  C/.  Qlabboh.  Le  managt  cicif  el  (a 
Oivoret,  1B1,  IBS.  For  tba  tent  see  Sai.ib's  edition  uf  the  BnrHiindiau  laws  in  ifon, 
Oerm.  kiit..'  Leovm,  aea,  i.  turn,  ii,  p.  158:  and  compare  ■oc.  uiT,  "  Do  moilerlbtu 
Burtruiidiia  ad  secandns  nut  tertias  nuptias  traoseiuitlbaB,"  ibid,,  pp.  tl-SSj  and 
■eo.  liTiii.  "  De  adoltoiUs,"  ibid.,  p.  Ki. 

■  The  XcxBiu'uiean'orHm,  near  the  eod  of  the  eighth  centurr,  likewise  admila 
diTOKeooIjr  for  tlie  one  caoae :  Geffcbeh.  up.  c<l.,  it, 

■  L(3F>>te.,lib.  iU.tiLiT.c.  3;  tit.  <,c.S;  t!t.  •i.e.  Z.  For  aodom]r  or  for  forcinc 
her  to  adultorr,  the  wife  may  put  awar  the  husband  and  marrr  again.  C/. 
Gxrrcmxn,  op.  eit.,  3a-10;  OtisaON,  op.  cil.,  181.  Thore  la  a  similar  provision  in  the 
Longobard  code:  Qetfckgh.o]!.  cif..!!.  AsaKeDarnl  rule,  the  woman  is  not  allowed 
oDs-uded  divorce  i  indeed,  for  atUnDptiag  such  a  separation,  the  Lex  £vrptind..  tit. 
miT,o.l,preBCribeB  the  death  penalty:  (/.  Fueiben, op.  ci(., 780,  who  holds  that  tha 
woman  cannot  by  Oerman  law  hane  the  right  of  nne-sldod  divorce,  becanae  sho  can- 
not  diisolve  tbemund  which  bolongs  solely  to  tbeniau;  nod  he  onotends  against 
Sohm.  Schroeder,  and  Loeniiig  that  when  the  woman,  u  ta  eiceptional  cases  cited, 
bM  the  right  ot  separating,  it  is  not  she  who  dlssolres  the  marriago,  but  the  law 
indiractly  by  depriTlDK  the  man  ot  the  hiumI. 
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erally,  according  to  the  harsh  sanction  of  the  ancient  law,  the 
guilty  woman  as  well  €L8  her  paramour  may  be  slain  by  the 
aggrieved.^  In  theory,  as  Geffcken  insists,  a  husband  in 
similar  case  is  still  merely  responsible  for  violating  the 
rights  of  another  man;  the  only  concessions  to  the  Christian 
teaching  being  a  tendency  to  check  concubinage  and  the 
privilege  of  the  woman,  already  mentioned,  of  repudiating 
her  husband  for  certain  offenses,  among  which,  it  may  be 
noted,  intimacy  with  other  women  is  not  found.' 

Such  are  the  salient  features  of  secular  legislation  on 
German  territory  following  the  migration  and  settlement  of 
the  new  nations.  Let  us  now  look  at  the  question  from  the 
opposite  point  of  view — that  of  the  decrees  and  practice  of 
the  church  itself.  For  more  than  three  hundred  years  after 
the  strict  theory  of  Augustine  had  been  proclaimed  by  the 
Council  of  Carthage  and  by  Innocent  I.  in  the  beginning  of 
the  fifth  century,  there  is  more  or  less  wavering  on  the  part 
of  ecclesiastical  authorities.  In  general,  it  may  be  said 
there  is  a  tendency  to  uphold  the  rigid  doctrine  of  indis- 
solubility; but  the  evidences  of  compromise  with  popular 
sentiment  are  by  no  means  wanting.  Almost  always  in  the 
papal  letters  divorce  with  remarriage  is  absolutely  forbidden.' 
Yet  in  726  Gregory  II.,  in  a  letter  addressed  to  St.  Boni- 
face, permits  a  man  to  contract  a  new  marriage  because  his 
wife  by  reason  of  infirmity  is  unable  to  perform  her  con- 
jugal duty;  and  this  opinion  has  proved  a  sore  puzzle  to 

1  So  by  the  Bnrflrondian,  West  Gothio,  and  Longobard  laws:  Geffckbk,  op.  eit.t 
85, 89,  41. 

3  C.  6  of  the  laws  of  the  Longobard  Grimoald  appended  to  the  Edictua  Rofhari 
in  668,  after  acceptance  of  orthodox  Catholicism,  permits  the  wife  not  goilty  of  a 
culpa  legitima  to  leave  the  husband  who  keeps  permanently  in  the  house  a  concu- 
bine whom  he  prefers  to  the  wife.  It  may  be  noted  that  occasional  fornication  is 
not  mentioned ;  and  that  c.  8  of  the  law  assumes  as  a  rule  that  there  will  be  a  recon- 
ciliation: Oeffcken,  op,  city  41,  42.  Qf.  Fbeisem,  op.  cit.^  780,  who  holds  that, 
according  to  c.  8  of  the  Lex  Orimoald.^  bigamy  does  not  allow  the  wife  a  divorce. 

s  EsxEiN,  Le  manage  en  droit  canoiUqiie^  11,  S9 ;  Fbeisen,  op.  cif .,  782 ;  Ldckook, 
Hitt,  0/  Marriage^  154-72. 
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caoomBta  and  theologianB,  for  it  is  utterly  inconBistent  with 
an  earlier  decision  of  the  same  |>ontiff.'  A  similar  incon- 
eifltency  exists  in  the  conciliar  decrees.  The  doctrine  of 
indisaolnbility  is  rigidly  enforced  by  the  Council  of  Angers 
in  453;  the  two  Councils  of  Orleans  in  533;  the  Council  of 
Nantes  in  658;  that  of  Friuli  in  796;  and  generally  by 
thoBe  of  the  ninth  century.'  On  the  other  baud,  several 
decrees  are  much  more  tolerant.  In  465  the  Council  of 
Vannes  "expressly  exempts  from  anathema  those  men  who 
marry  again  after  putting  away  their  wives  for  adultery 
proved ;" '  and,  still  more  liberal,  the  Council  of  Agde,  505, 
while  expressly  allowing  more  than  one  cause  of  separation 
a  vinculo,  threatens  with  excommunication  only  those  who 
repudiate  their  wives  for  the  sake  of  remarriage  without 
"  establishing  in  advance  before  the  bishops  of  the  province 
the  causes  of  their  divorce."  ' 

At  the  time  of  the  conversion  the  old  English  laws  on 
this  subject  were  probably  much  the  same  in  character  aa 
those  of  their  Teutonic  kinsmen  across  the  channel.  From 
the  cod©  of  .^thelberht  it  may  perhaps  be  inferred  that 
divorce  is  allowed  at  the  will  of  either  spouse.  Apparently 
in  all  cases  of  arbitrary  separation  the  responsible  party 
suffers  a  severe  penalty.  The  man  loses  all  claim  to  repay- 
ment of  the  purchase  price  of  the  wife ;  while  the  woman  or 
her  guardian  has  to  restore  the  same  to  the  husband  or  his 
family,'     The  penitentials,  as  will  presently  be  seen,  afford 

1  On  Gregory's  two  dseiBion 
«K.,  SSI  ff..  1SZ.  vbo  trios  to  eipla 
easBotdeclBiiDBO  marria^  tok 
LoBamo,  Oacliichie  dti  deal,  Kirc 

>£aHEiH.op.  cjf..  II,  57,  SS. 

■  Ibid.,  57 ;  FreibEN,  op.  eil.,  7M. 

'Decree.  Grot.,  c.  I  C.SSqn.  2.    Cf.FaEiaEH,  op.cit.,lSl:  KaHEix.  op.  cjf.,  II,  G7, 

>Ttieatat«iiientd  of  thotoitars  probably  smtaioed  by  yS;rftr(tierU.31.TT-S3;  la 
Hadpah  and  Stdbbh.  Cimncili.IU.IS.iO;  TavtieE,  Ahc.  Liiioi,  1, 11,33,  taking  iuto 
•oDoaut  the  usual  effects  or  wife  .purchase.  C7-  bowBTor,  Jeaffkiebon,  Brida  and 
Bridatt.  U,  ZM-SS,  vho  bolds  that  omoog  the  pagui  Britons  and  AugloSaioiu 


ESMEIN.  np.cit..U.S».eo 

and  FEEiaEN,op 

S  the  contradicliod,  elaiie 

dr>g  that  here  is 

lio.    Cf.  Pehunb,  Dt  mat 

chriJl.,  UI,33Zfr. 
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abundant  evidence  that  in  practice  the  spirit  of  ancient 
custom  yielded  but  stubbornly  to  ecclesiastical  influence. 
But,  BO  far  as  it  could  be  done  by  legislation,  the  century 
following  the  conversion  of  Kent  saw  the  strict  doctrine  of 
the  Roman  see  established  in  the  daughter-church  of  Eng- 
land. At  the  Council  of  Hertford  in  673  it  is  decreed  that 
divorce  shall  not  be  permitted  except  on  the  ground  assigned 
by  the  "holy  evangel;"  but  should  a  man  "put  away  the 
wife  united  to  him  in  lawful  wedlock,  if  he  wish  to  be 
rightly  a  Christian,  let  him  not  be  joined  to  another,  but 
remain  as  he  is  or  else  be  reconciled  to  his  wife."^  After 
nearly  two  centuries,  during  which  the  records  are  silent  on 
this  subject,  the  same  rule  is  laid  down  in  the  so-called  Law 
of  the  Northumbrian  Priests^  by  which  anathema  is  invoked 
on  one  in  holy  orders  who  shall  "forsake  a  woman  and  take 
another;"  while  the  layman  guilty  of  the  same  offense  shall 
want  "Gkxi's  mercy,  unless  he  make  bot;"  everyone  being 
required  to  "lawfully  keep  his  wife,  as  long  as  she  lives, 
unless  ....  they  both  choose,  with  the  bishop's  consent, 
to  separate,  and  will  thenceforth  observe  chastity." '  From 
this  time  onward,  as  clearly  shown  by  the  canons  of  Dun- 
stan,'  those  issued  under  ^thelred  at  the  Council  of  Eanham 
{ca*  1009),*  and  later  decrees,  the  theory  of  indissolubility 

diTorce  may  be  described  as  **  simple  repudiation  of  wives  at  the  will  of  their 
masters."  In  the  tenth  century,  he  adds,  Howell  Dha,  sovereign  of  Wales,  **decreed 
that  a  husband  might  righteously  eject  from  his  home  the  wife  who  had  given  a 
single  kiss  to  any  man  but  himself.'*  See  also  Glasson,  Le  mariage  et  le  divorce 
196,  whose  references  to  the  laws  of  ^thelberht  do  not  seem  to  warrant  all  his  conclu- 
sions; also  his  Histoire  du  droits  1, 120;  and  Pollock  and  Maitland,  Hist  of  Eng, 
iMWy  n,  390.    In  general  see  Bosbnthal,  RethUffAgeiK  dea  Ehebrucha^  55  S, 

1  Haddam  and  Stubbs,  op,  cit.  III,  118.  Esmein,  op,  cit.^  II,  57,  regards  the 
last  clause  as  merely  advising  the  man  not  to  marry  again ;  and  Freibbn,  op,  eit,^ 
782,  thinks  it  not  quite  certain  that  it  applies  to  the  case  of  separation  for  adultery. 
Cy.  also  LccKOCK,  Hist,  of  Marriage^  167-d9;  and  Ciooi,  UnauflOt,  der  ch,  Ehe,  79. 

3  Lcno  of  Northumbrian  PrietUy  sees.  S5, 64, 65 :  Thokpe,  Anc,  Lawt^  II,  296,  800l 
Of,  LucKOCK,  op,  cit,  170, 171 ;  Johnson,  Canons,  1, 950, 85,  54. 

s  Johnson,  op,  cit.,  1, 963,  27. 

4  J&id.,  1009, 8. 
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was  unswervingly  accepted  by  the  English  church  under 
sanction  of  the  temporal  power.' 

Already  in  the  Carolingian  empire,  through  co-operation 
of  the  secular  authority,  the  teachings  of  Augustine  had 
gained  a  similar  triumph.  The  ecclesiastical  capitularies  of 
the  Frankish  kings,  from  the  ascendency  of  the  bouse  of 
Charles  Marte!  to  the  consolidation  of  the  state  under 
Charles  the  Great,  are  of  especial  interest  in  this  connection, 
for  they  prepare  the  way  for  the  synthetic  work  of  the 
canonists.  During  the  dark  period  of  the  Merovingian  line 
any  attempt  through  legislation  to  deal  seriously  with 
divorce  or  any  similar  social  or  moral  problem  could  scarcely 
arise ;  for  it  would  have  meant  some  restriction  of  the  pre- 
vailing licentiousness,  to  wliich  all  classes  were  committed. 
Civil  rulers  were  steeped  in  debauchery.  The  church  was 
apathetic  and  corrupt.  "With  the  advent  of  the  Carolingian 
major  domns,  the  level  o£  morality  begins  to  rise."'    Already 

I  The  BoclBBlBStlcsl  lave  of  Howsll  the  Qood  ot  Wales  («8|  show  mora  clenrlr, 
perhaps,  than  i»  done  anywhere  else  the  way  ia  which  the  church  was  often  eon- 
straioed  to  put  Dp  with  barbarUa  oustom.  One-Bided  divorce  with  lemarrlage  is 
allowed  each  party,  noder  psnslty  tor  repndiatioo  without  legal  causa.  If  the 
huaband  desert  tba  wife  within  BeveD  years,  he  most  pay  her  the  dower  {affweddi)^ 
the  maidsti-fea  itmcvll).  Bud  the  msidea-dues  iffobyr)  for  the  lord.  "  If  after  seieo 
yean,  he  leaie  her;  let  ail  bs  sharod  between  them,  unleaa  priTilem  shoald  gim 

third  t»  the  mother.  The  eldent  and  the  yunosest  go  to  tbs  father."  "A  man  ia  free 
to  forsake  bis  wife,  if  she  ootorioosly  attach  herself  to  another  uan:  a  ad  she  ia  to 
obtain  DothinB  of  her  riKbt  eicapttna  tbe  three  thiugs  (cowyll,  arKyvren  (parapber- 
aalia),  wroob-oertb  {Hn a  for  husband's  foroicatioo)!  which  sreuotto  be  taken  froa 

"ir  a  man  deserts  bia  Kite  anlawlullj aod  takes  another;  the  rejected  wife  is (o 
remain  in  her  boose  until  the  end  of  the  ninth  day ;  and  then,  if  sbe  be  suffered  (o 
depart  entirely  from  her  husband,  eTerytbiag  beloDKiug  to  her  la  to  go  in  the  Brat 
place  oDt  of  tba  hoose;  and  then  she  is  to  so  last  out  of  tba  house,  after  all  her 
property:  after  that,  on  brioglng  the  other  Into  the  house,  he  is  to  give  dllysdawd 
(■Esonuice)  to  the  first  wife:  because  no  man,  bylaw,  is  to  bare  two  wives."  "  Who- 
eTer  shall  leave  his  wile,  and  ehaU  repeat  leaving  her,  she  having  been  given  to 
another  husband ;  it  tbe  first  husbaod  overtalie  her  with  one  foot  In  the  bed  and  the 
other  ODt;  the  fLr5t  hosband  by  law  la  to  have  her."  '^  For  three  causes,  if  a  woman 
desert  her  baabaadi  she  is  not  to  lose  her  dower:  tor  leprosy;  wa 
-  Haddah  Am  SrCBBa,  CbuncJIt,  J,  zie-SI. 
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in  744,  at  the  Synod  of  Soissons,  a  royal  capitnlary  clearly 
forbids  divorce  to  each  spouse,  except  that  a  husband  may 
pat  away  a  gnilty  wife  on  the  scriptural  ground;  but  in  that 
case  whether  the  innocent  person  may  contract  a  new  mar- 
riage we  are  not  informed.^  This  attempt  to  enforce  the 
rigid  doctrine  of  the  ancient  church  seems  to  have  been 
premature ;  for  a  few  years  later,  at  the  synods  of  Verberie 
(753)  and  Compidgne  (757),  rules  much  more  tolerant  are 
proclaimed.'  These  capitularies  possess  more  than  usual 
historical  interest  in  view  of  their  **  profound  and  durable 
influence '^  on  the  final  settlement  of  the  law  by  Gratian  and 
his  successors.'  Several  grounds  of  divorce  with  remarriage 
are  admitted.  According  to  the  decree  of  Verberie,  the 
man  whose  wife  plots  against  his  life  may  put  her  away  and 
take  another  spouse;  but  the  divorced  woman  may  not 
remarry.  So  also,  by  the  same  decree,  the  man  may  form 
a  new  marriage,  if  his  wife  through  love  of  her  parents  or 
some  selfish  interest  refuses  to  accompany  him  when  he 
fiees  from  danger  or  is  constrained  to  follow  his  lord  into 
another  duchy  or  province.  In  this  case,  the  woman  must 
remain  unmarried  while  her  husband  lives.^  Again,  the 
Synod  of  Verberie  provides  that  if  either  person  in  course 
of  the  wedded  life  shall  fall  into  slavery,  the  one  remaining 
free  is  at  liberty  to  marry  again  when  he  likes.  ''A  single 
exception  is  admitted  which  throws  a  sombre  light  on  the 

1  EsMSiN,  op,  cit,  n,  58, 64;  Gkffckbn,  op,  cit,  55. 

>  The  dates  are  nnoertain.  In  general,  on  these  synods  see  FkUBBN,  op,  ciL^ 
788-M;  Obftokkn,  op.  cit,^  55^7;  and  especially  Esmbin,  op,  cU,^  U,  64-^;  who  giTes 
a  clear  summary  of  their  decrees.    Qf,  Psebonb,  De  mat,  chritt,^  m,  332, 338  ff. 

s  BsMBiN,  op.  eit,^  II,  89. 

4  C.  iz  of  the  decree  runs :  "  Si  qnis  necessitate  IneTltabili  cogente  in  alinm 
docatum  sea  proTinoiam  fngerit,  ant  seniorem  snnm,  cni  fidem  mentiri  non  poterit, 
secutUM  fuerit,  et  nzor  ejus,  cum  Talet  et  potest,  amore  parentum  aut  rebus  suis, 
oum  MMiul  noluerit,  ipsa  omnl  tempore,  quamdiu  vir  ejus,  quern  secuta  non  fuerit, 
f  Ivet,  iMimimr  lunupta  |Kirmau«at.  Nam  ille  yir  ejus  ....  si  se  abstinere  non  potest, 
allam  uiorom  oum  poenitentia  potest  aooipere.**  Cf.  Esmxin,  op.  ctf.,  n,  66,  note. 
In  cMinirast  with  this  decision,  the  Synod  of  Compi^gne  forbids  both  parties  to 
psniarry  whoD  the  huaband  abandons  bis  wife  in  order  to  escape  pn^ate  vengeanoe: 
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Bociety  of  that  epoch:  if  a  spouse  under  pressure  of  misery 
has  sold  himself  as  a  slave,  the  partner  remaining  free,  who 
has  shared  the  bread  thus  gained  and  whom  the  sale  has 
saved  from  hunger,  is  not  entitled  to  a  divorce." ' 

Even  more  striking  is  the  decree  of  Compi6gne  regarding 
the  effect  of  religious  vows.  When  by  agreement  either 
partner  enters  the  cloister,  the  spouse  remaining  in  the  world 
has  the  right  of  remarriage.  To  this  decision,  so  sharply  in 
contrast  with  the  mature  doctrine  of  the  canon  law,  it  is 
significant  that  a  papal  delegate  to  the  synod,  Bishop  George 
of  Ostia,  gave  his  consent.  The  severer  and  more  orthodox 
principle  had  been  followed  by  the  Synod  of  Verberie,  which 
prohibits  the  man  from  remarriage  when  he  suffers  bis  wife 
to  take  the  veil.'  Both  decrees  permit  separation  on  various 
other  grounds,  such  as  error  of  condition  and  certain  degrees 
of  affinity,  which,  under  the  dangerous  guise  of  nullity, 
"constitute  veritable  exceptions  to  the  rule"  that  the  nuptial 
tie  cannot  be  dissolved,' 

Finally  there  is  a  singular  omission  which  has  called 
forth  an  instructive  comment  from  a  modern  scholar.  "It 
is  remarkable  that  neither  of  these  decrees  mentions  adal- 
tery  as  a  cause  of  divorce.  This  is  so  without  doubt  because 
the  capitulary  of  Soissons  already  gave  that  quality  to  the  sin 
of  the  woman  who  alone  was  considered.  Besides,  in  that 
rode  society,  this  cause  of  divorce  in  most  cases  was  probably 
Buperflnous.  The  deceived  husband  had  no  need  to  invoke 
it.  Not  merely  when  he  surprised  his  wife  fiaijrante  delicto, 
bnt  also  when  he  had  grave  suspicion  against  her,  did  he 

lEsHEiN.Dp.cil.,  11.68:  1,325:  ap.e.  ri,  cloorea  at  Vorberie.  (7- also  FbsIBEn. 
op.  cit.,  7*8;  and  Clool,  Vnav/UU.  derrh.  Ehc.H,  who  regards  this  synod  more  as  an 
imperial  diet  than  an  ecclesiastical  assembly,  and  bo  eienscs  its  actioD.  ' 
Xmuaien-QacliitMc  HI,  &37. 

lEamiN,  op.  cil.,  U,  ffii. 

>Tbeeti  decrees  are  (or  the  modt  part  lodnded  ia  the  ooIlecUDn  of  Qratlan: 
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take  JTistice  into  his  own  hands,  killing  the  goilty  woman; 
and  the  deed  probably  went  unpunished.  In  this  regard  the 
church  appears  to  have  shown  ample  indulgence.  No  doubt 
8he  entirely  forbade  a  new  marriage  to  the  spouse  who  slew 
a  partner;  but  that  was  never  more  than  a  prohibitive  im- 
pediment for  which  dispensation  was  granted  with  sufficient 
ease.  Here  a  means  was  admitted  by  law  and  custom  for 
evading  the  rule  of  indissolubility  of  the  conjugal  bond. 
St.  Augustine  had  already  contemplated  it;  and  varioua 
passages  of  Hincmar  of  Rheims  show  clearly  that  more  than 
one  husband  had  recourse  to  it  in  his  time.'" 

It  is  strange  that  so  wide  a  relaxation  of  the  principle 
accepted  by  the  early  church,  in  part  under  the  sanction  of 
Kome  itself,  should  have  preceded  by  so  few  years  its  com- 
plete triumph  in  the  capitularies  of  Charles  the  Great.  From 
774  onward,  with  slight  wavering,  the  rigid  doctrine  ia  main- 
tained both  by  imperial  and  papal  authority ;  aa  likewise  it 
is  expounded  in  the  canonical  literature  of  Gratian's  prede- 
cessors, notably  by  Benedict  Levita  and  Hincmar  of  Rheims.' 

But  there  is  other  testimony  of  a  most  convincing  nature 
that  the  practice  of  the  church  could  not  keep  pace  with  her 
theory.  It  is  afforded  by  the  penitentials.  These  are  private 
manuals  designed  for  the  practical  guidance  of  priests  in 
their  daily  ministrations,  one  of  the  oldest  and  most  inter- 
esting of  which  is  that  bearing  the  name  of  Theodore  of 
Tarsus,'  the  reorganizer  of  the  English  church  and  president 


110,  57-62;    Fbeiben.  OelcMcAfe  dtt 
id  In  Haddah 


1.  EkenxUi, 


Stdbbs,  CounBilt,  m, 
-.boat,  mas  be  fauad  In 

In  WABaEBBOai.EBBII, 


<  Ibid.,  M,  61. 

>(y.  Qkffcben.  EheKluUduH 
T9ia. 

t  Tho  Foenilcntiate  Tkeodori  is  conUll 
ITS-ZIS;  also  IbsC  ot  EcKbsrbt,  tbid.,  HI,  U3-31.    Vorslons  ol 
Taotr^Ancitir^Laws.ilA  S.,  1293,:  alaa  with  manT  oCbBi 

BuuoTdvjunOBn:  aad  in  SoaititX.  BvabOchcr,  Staff.,  5«iff.,  yiao,  eomiajy  ld  um 
gODeraUf  aocapt«il  riev,  traces  (3  S.)  all  the  paDileDtials  to  Roman  models.  Id 
general,  ■«  QincEEN,  op.  cjl.,  61-61;  Pkeibeh,  op.  ctt.,  7S5-B2;  Sa.ma.ti,  op.  ca.,11, 
fiO-el:  PbbkOnb.  Dt  mot.  chritl..  Ill,  174  ff. ;  Hibbcbics.  "  Das  EbescbeidODgBrecht 
nooh  den  angela*cliHiBohen  nod  frankischeD  Bnesorduongou,"  ZeilKk.  /Hr  deui. 
BecJi[,XX,fflff.-,  EosainBij.,Rrc\ti{foliKndaiEhebr\icha.2a.;  and  ospeolally  Bkk- 
tmcKB,  Ehehruch.  M  e.  LucEOCK.  Bitt.  of  UarHage,  iai-fl7,  tries,  of  coarse,  to  taks 
Bway  tba  authontiaitj  of  iBSoaoBxTA  Fonitsntisl. 
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of  the  Conncil  of  Hertford,  where  the  orthodox  rule  relating 
to  divorce  was  proclaimed.  On  this  penitential  and  the 
somewhat  older  one  of  the  Irish  Colnmban  the  earlier 
Frankish  peoitentials  are  modeled,  sometimes  with  literal 
exactness.  Divorce  with  remarriage  is  allowed  to  one  or  both 
persons  on  various  grounds.  In  case  of  adultery  a  discrimi- 
nation is  made  in  favor  of  the  husband.  He  is  given  the 
right  of  repudiating  the  guilty  woman;  and,  in  case  it  be  a 
dissolution  of  the  first  marriage,  he  may  take  a  new  spouse 
without  delay.  Even  the  divorced  woman  may  remarry  after 
a  penance  of  five  years.  For  the  like  sin,  however,  the  wife 
ia  forbidden  to  send  the  husband  away,  ezoept  to  enter  a 
monastery.' 

Again,  for  malicious  desertion  on  the  part  of  the  wife,  the 
man  may  contract  a  new  marriage  after  five  years,  if  the 
bishop  gives  his  consent;'  and  a  woman  whose  husband  loses 
his  liberty  for  crime  committed  has  the  right  to  wed  another 
man  after  a  single  year,  if  it  be  the  first  marriage  which  is 
thus  dissolved,*  Kemarriage  is  allowed  either  spouse  when 
the  other  is  made  captive  in  war  ;*  and  in  case  of  conversion 
each  spouse  has  the  right  of  one-sided  divorce,  if  the  other 

'PoaUtaUiale  Tieail.,  tL  iU.5,l(:  Oiddm  and  Stubbb,  COnnciIi,  Ut.  IW:  t/. 
Tttonrm,  Ane.  Laat.TL.l'l.  Fotaimilu  proTisions.  see  PoemlnttiaU  XXXV Capil%- 
btrun.  c.  9,  SI-  WABSBRacBLiBBK,  fiHBonlRiincKii,  511;  sod  the  JiLnaptumot 
SeOUrti,  a.  121 :  Tbobfb,  op.  cit.,  II,  lit,  115. 

*  "81  mnliBi  dinousrit  a  Tiro  mo  despioisiu  enm.  nolsDa  reiertare  et  raooooUiart 
Tarn,  post  t.  squos  cum  oodmhiq  Eplscopi  Bliam  Bccipen  licebit  uionin."— pnmif. 
TIMad.,Il,xii,  IS:  Hiddah  and  BTtrBBH.ap.ci(.,III.a]0.  Tbo Poenit.  Meneburgente, 
e.lH!  WABBKBBPIII.BBEN.  op.  rtt.,4IC,  Hems  lo  allow  ths  man  in  auehcasa  tA  marry 
■flsToueyeai:  "Hi  moLera  >lro  dlsoeiBerit  et  itenim  reTsna  foerit,  snscipiat  eaoi 
■lae  dote  ot  ipsa  aon.  I  poenlteat  in  p.  «■  a.,  aimiUter  at  (lie,  b1  Btism  dnisrit."— 
HmacBniH,  Dot  £AacAci(f«ii<wncU,  80i  bat  OEn^BKM  thinks  the  wcoDd  wilt  miist 
bsHBtaway  when  tba  llrit  wife  retanw.  tha  man  doins  panaDCa:  Eherhtidano.  83, 
04.  Cf,  similar  pro*isioiu  la  Pnenit.  (Vnmeani,  o.  3.  Sa,  Pomit.XiXV  Cap.,e.9, 
%t:  WAaBBBsaHLEUtt),  Dji,  cir.,  *7i.Ml:  and  Poenit.  TAcal,.  I.  xiv.  13;  Baopah  ako 
SrCBBa,  op,  cit.,  tU.  IBS. 

tPoenit,  Theod.,  tl.  ill.  8:  Haddah  andStcbbb.  pp.ctl.,  ItL.  ISO. 

Pomit.  ntnO.,  U.  xil,  23:  Hapdam  jUiD  StubM.  op.  cit.,  III.  SOO,  201  j  </.  Thqbfb, 
op.  cil..  U,  13. 
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remains  in  paganism.'  Several  other  grounds  of  repudiation 
are  recognized,  as,  for  instance,  when  anyone  has  ignorantly 
married  a  person  of  servile  condition;'  or  when  a  husband 
or  wife  is  raised  in  rank  and  the  consort  remains  in  servi- 
tude.' But  perhaps  the  most  striking  proof  that  in  practice 
the  church  was  obliged  to  compromise  with  popular  senti- 
ment is  the  repeated  recognition  of  divorce  by  mutual 
consent.^ 

Such  laxity  seems  to  have  marked  the  practice  of  the 
Frankish,  and  probably  also  that  of  the  Anglo-Saxon,  church 
during  a  period  of  a  hundred  and  fifty  years  (650-800). 
With  the  beginning  of  the  ninth  century,  however,  a  turning- 
point  is  reached.  More  stringent  rules  are  prescribed  by  the 
councils;  and  new  penitentials  are  prepared  under  ecclesias- 
tical authority  much  more  in  harmony  with  the  teachings 
of  Bome.  But  even  now,  seemingly,  the  clergy  shrank  from 
the  attempt  fully  to  carry  out  the  reactionary  discipline.  As 
a  result  a  third  class  of  manuals  for  a  time  appeared,  occupy- 
ing medial  ground,  and  better  fitted  to  satisfy  the  needs  of 
populations  not  yet  entirely  able  to  give  up  the  liberty  which 
their  ancient  laws  secured.' 

iPoem'/.  TheotL,  U,  xii,  17, 18:  Haddah  ahd Stubbs,  op.  eit.^  TIL, 200. 

^Poenit.  Tk€od.t  U,  zii,  32,  xiii,  5:  Haddah  ahd  Stubbs,  op.  ctl.,  m,  201,  206; 
^.  Bbmxih,  Le  mariaoe  en  droit  ccmonigiie,  U,  64. 

^Poenit.  Theod.^  II,  xiii,  4:  Haddah  ahd  Stubbs,  op.  ett.,  m,  202. 

Theee  proTisions  (notes  4  and  5)  are  wmilar  to  those  oi  the  synods  of  Verberis 
and  Compiftgne  relating  to  error  condMonu  and  loss  of  freedom.  See  p.  42,  above ; 
and  BsMXlN,  op.  cit.,  1, 325;  II,  08. 

^''Legitimom  conjuginm  non  lioet  frangi  sine  oonsensa  ambomm.*^— Pooiif. 
Theod.,  II,  xii,  7:  Haddah  and  Stubbs,  op.  ctt,  m,  IW.  Cf.  Poenit.  irers.,  c  12S, 
Poenit.  XXXV  Cap.^  c.  9,  §1:  Wassuschlbbkn,  Bua$ordnunocn^  408,  511.  Some- 
times in  snoh  ease  remarriage  is  forbidden:  Judicium  CtemcnfM,  815:  Wasseb- 

BCnLBBBN,  op.  Ctf.,  495.     Cf.  ESMKIN   Op.  Ct/.,  II,  61 ;  ObITCKSH,  op.  Ct7.,  61;  OlJLBSOH, 

op.  ct7.,  1, 130,  who  faTors  the  Tiew  of  the  text;  bat  Fbbiseh,  op.  ct7.,  779, 780,  thinks 
that  §7  of  PoeniL  ThaxL  is  snpplemented  by  §12,  which  forbids  separation  on 
account  of  infirmity  or  even  to  enter  religion  cum  eontengu  amU»rorum^  This  view 
may  bo  favored  by  ExcerpUonet  Ecgberti^  c.  ISO,  121 :  Thorpe,  op.  ctf.,  n,  114, 115. 

*For  an  illustration  see  the  PoeniL  p^eudo-Theod.^  c  iv  (19),  §24,  in  Wasskb- 
srilLRBBN,  op.  cH.^  582.  The  best  aoooont  of  the  three  classes  of  penitentials  is  that 
of  ORrpcRKN,  op.  cit.,  62-65,  which  is  here  followed.  See  also  Esickih.  <]!p.ctf.,II,60; 
Bbhhbckb,  Kheltruch,  54  ff. 
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e)  Winal  settlement  of  the  Christian  doctrine  in  the  canon 
Imp. — From  the  age  of  Charles  the  Great  the  ultimate  triumph 
of  the  strict  ecclesiastical  theory  of  divorce  was  entirely  as- 
sured. But  there  yet  remained  a  twofold  task  which  it  would 
still  require  centuries  to  accomplish.  On  the  one  hand,  the 
discordant  utterances  of  the  Fathers,  the  popes,  and  the  coun- 
cils had  to  be  harmonized  or  explained  away ;  while,  at  the 
same  time,  the  results  thus  gained  had  to  be  exactly  formu- 
lated and  wrought  into  the  intricate  system  of  matrimonial 
jurisprudence.  This  was  the  work  reserved  for  the  canon- 
ists, and  especially  for  the  two  great  "  masters,"  Gratian  and 
Peter  Lombard.  On  the  other  hand,  the  practice  of  the 
church  must  be  made  more  thoroughly  to  coincide  with  her 
theory.  A  means  must  be  found  by  which  the  people  could 
be  constrained,  so  far  indeed  as  that  was  ever  to  be  realized, 
to  accept  the  canon  law  as  a  guide  in  the  affairs  of  actual 
life.  This  end  the  church  was  destined  to  win  by  gaining 
exclusive  control  of  divorce  procedure  as  a  part  of  her  gen- 
eral competence  in  matrimonial  causes. 

Under  the  Boman  law,  as  also  by  that  of  the  Jews,  divorce 
was  a  private  transaction.  The  intention  of  the  person  re- 
pudiating his  spouse  was  declared  orally'  before  seven  wit- 
nesses. The  state  might,  indeed,  punish  the  crimes  causing 
the  separation  or  enforce  the  penalties  for  unjust  action,  thita 
incidentally  passing  on  the  legality  of  the  divorce  itself;  but 
if  the  proper  forms  were  observed,  the  private  divorce, 
whether  one-sided  or  by  mutual  consent,  was  valid,  and  the 
state  gave  no  action  either  for  enforcing  the  separation  or 
for  the  restitution  of  conjugal  life.' 

The  same  principle  obtains  among  the  German  nations 
after  the  conversion.      Divorce  is  a  private  act,  and  there  is 

■Daritie  tbo  ompiro  a  viltteii  lorm,  tbs  libtUut  repudii,  or  letter  of  dtiorce, 
e  Into  use:  but  tba  delivery  ol  tho  iibellut  was  not  eascntiel  t»  tbedlvoHwi  Ocrv 
K,op. cll.,71;  op, SCHLESINOEB, ia ZeitMchrift /Ht BechUgachichte,  V (ISSS),  103 R. 
HI.,  2S.  2t ;  ^MEtH,  op.  ciC.,  II.  SB. 
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no  proper  divorce  process  in  the  temporal  courts.  Separa- 
tion by  free  consent  is  usually  effected  merely  through  ex- 
change of  duplicate  copies  of  a  written  agreement,  or  libeU 
lu8  repudii;^  and  if  sometimes  the  intention  of  the  parties 
must  be  declared  before  judicial  authority,  it  does  not  follow 
that  there  is  any  examination  of  the  grounds  of  action  or  any 
judgment  admitting  or  refusing  the  separation.  The  '*  func- 
tion of  the  court  can  have  only  the  purpose  of  establishing 
the  formal  correctness  of  the  act  of  self-divorce."'  In  the 
case  of  one-sided  divorce  the  same  general  rule  prevails. 
There  may  be  judicial  action ;  but  it  is  an  action  to  punish 
the  crime  of  the  guilty  person  or  to  enforce  the  penalty  for 
unjust  repudiation.  ''The  form  of  one-sided  divorce  in  the 
Teutonic  folk-laws  rests  upon  the  same  fundamental  prin- 
ciples as  that  of  the  leges  Romaruie.  Self -divorce  is  in  equal 
degree  true  Boman  and  true  German.  In  each  case  justifi- 
able separation  may  be  preceded  by  a  penal  action  to  deter- 
mine the  guilt  of  the  accused.  In  each  case,  moreover,  it  is 
not  the  divorce  which  the  sentence  directly  decrees,  but  its 
justification.  It  still  rests  with  the  aggrieved  spouse  whether 
he  will  make  use  of  his  right  of  separation,  or  whether  he 
will  allow  a  reconciliation  to  take  place.'" 

The  church  was  ambitious  to  take  the  matter  of  divorce  pro- 
cedure entirely  into  her  own  hands ;  to  establish  a  real  juris- 
diction which  would  enable  her  effectually  to  forbid  separa- 
tion except  on  the  grounds  which  she  herself  approved,  and 
to  compel  the  restitution  of  married  life  when  separation 

I  The  UbeHuB  was  copied  from  the  Roman  modeL  For  an  example,  see  aboTO  p. 
85,  note. 

s  Qeffcksm,  op,  eit,  47,  referring  to  the /ormuloe  9alicae  Merkelianae^  where  the 
intention  of  the  parties  must  be  personally  announced  **  an  Gerichtsstatte  Tor  dem 
Orafen  und  der  Gerichtsgemeinde."  His  view,  he  declares,  is  intermediate  between 
that  of  LOENINQ,  Oetchichte  dea  deut,  Kirchenrechts^  II,  627  n.  1,  who  regards  the 
count  and  judicial  community  as  more  witnesses  of  the  transaction  (SolennitCUS' 
»euoen) ;  and  that  of  Sohm,  Trauung  und  Verlobung^  7,  who  sees  here  a  judicial  sen- 
tence. 

sGhffcK£N,  op,  citt  48, 49. 
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occarred  for  Buy  other  cause.'  It  was  long  before  this  am- 
bition was  realized.  Tlie  council  of  Agde  aa  early  as  the 
year  505  did  indeed  declare,  in  effect,  that,  besides  the  penal 
sentence  of  the  temporal  court,  a  recognition  of  the  grounds 
of  divorce  by  the  ecclesiastical  authority  shall  be  required 
for  a  separation ;  and  whoever  puts  away  his  wife  without 
first  satisfying  these  conditions  shall  be  excommunicated.' 
To  this  decree,  so  emphatic  in  its  demands,  the  origin  of 
spiritual  jurisdiction  in  divoroe  questions  is  commonly  traced ;" 
but  this  seems  far  from  being  the  truth.  The  decree  must 
rather  be  accepted  as  an  early  but  "isolated"  expression  of 
an  ideal  toward  which  the  church  for  ages  was  striving;  and 
as  such  it  became  of  more  and  more  importance  as  the  great 
doctors  of  the  canon  law  found  themselves  in  a  position  to 
give  it  meaning.' 

Even  during  the  Carolingian  era  theoretically  the  state 
still  maintained  the  old  position.  The  judgment  in  a  penal 
actiOQ  neither  nullified  nor  enforced  self-divorce.    In  reality, 

<Tbe  church  eoaght  thioagh  BXOoniDiiiiiicatioD  and  bar  system  of  pouanooto 
eutoroe  ber  nilm  ngsrdiDg  divorce.  Bar  rslatian  to  tho  stAte  in  this  regard  is  thoB 
foreiht;  described  by  (iKrrcKBN,  op,  cit.,  U :  "  Dh  Jodocb  elite  aotrichlige  Basse  in 
DDserem  FsUe  siangem&ss  DQr  mOglich  tst.  wena  die  nugereohtlerliitto  Seheidtms 
iQokgftDgiit  gemaclit  wird,  so  operiert  die  Kirohe  bier  mit  oiaer  lex  pitu  guoni  pei^ 
ftcla,  d.  h.  aiuem  Gesati.  dss  die  ZuwiderhBudlnUK  bestraft  and  Kloicfauiitig  tDr 
DlchtigerkUrt.  nahread  dcm  veltlicheu  Biobter  oaiBinii  lex  ninu*  yiuim  perfteta 
aa  Qebote  ateht,  er  also  dot  die  Cberttstung  bestralan,  oicbt  abor  deD  dnroh  sie  ha> 
beineWirten  Znatand  redressienn  liBna.  Id  diesec  Saeblage  Ut  die  ErlilOmnB  du 
gBuaeii  Ooschiebto  de>i  chrisUiabea  BheBohaidangareahtag  bla  nun  endgfiltigen  Bless 
der  kircblicban  DokCrin  en  thai  ten." 

3C.  23,  CoTUiolI  ot  Agde  reads:  "Saeenlares.  qnl  ooningale  conBoitlnm  n«lU 
(TeTiori  culpa  dimlttnct  vel  etiam  dlmisemnt  et  nnllas  cansas  discidii  pnibabUlter 
proponDDtea  propleroa  ana  matrimoDla  dlmlttiuit,  at  aut  illieita  aut  aliens  praesn- 
aiuit,aj  aatequam  apad  episcopos  eomiiroviDeialea  diisoidiicaasaidizerint  atprioa- 
QOiam  indioio  daBuuDtor.  mores  snas  abieceriat,  a  oommiiuiDns  eoelesias  et  soaato 
pcpoli  ooetn  pro  eo,  qaod  fldem  et  dmincia  macnlaiit,  esoludeotnr."  Cf.OtFtCtaa, 
op.eU,,X;  FBXiBEN,op.c(l.,7Bl. 

■It  is  preferably  cited  by  Hioemac  of  Rfaeima  in  bla  deoroe  ooaoeniias  tfas  di- 
TOrea  ot  Lothar  and  Teatbarge ;  and  since  Becino  of  Prftm  it  baiaugti  to  the  atandiita 
oraor  ot  the  canonists,  until  it  recsiTSS  its  Immortoliiation  in  the  decree  of  Qratlan 
to.  S,  qo.  2,  e.  1| :  GaFrCKBN,  op,  cit„  B2,  note. 

«QsrmBii.op,cil..53.  (y.oii  this  deor»!  and  its  ass  by  tbe  canonists  Esvedt, 
op,  e<(..II.S«,  notes. 
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however,  the  power  of  the  church  in  this  field  was  vastly 
increased  at  the  expense  of  the  state.'  For  the  state  then 
undertook  as  never  before  to  enforce  the  discipline  through 
which  hitherto  the  cbnrch  had  striven  in  vain  to  realize  her 
doctrine.'  Backed  by  the  state,  the  church  thereafter  had 
the  power  to  compel  a  restitution  of  conjugal  life  when  a 
divorce  was  attempted  against  her  will — a  power  which  the 
secular  judge  had  never  possessed.  Accordingly,  "the 
temporal  divorce  jurisdiction  of  the  Frankish  empire,  so  far 
indeed  as  one  is  justified  in  speaking  of  such  a  jurisdiction, 
was  not  abolished  by  a  legislative  act;  but  it  gradually 
perished  through  the  contradiction  to  its  own  laws  in  which 
the  state  of  the  Carolings  involved  itself  when  it  made  the 
unqualified  support  of  the  disciplinary  jurisdiction  of  the 
church  one  of  its  cardinal  principles  of  government.'" 
Already  by  the  beginning  of  the  tenth  century  this  process 

■  "Weno  tmUdem  die  Zeit  der  Karolin^r  als  diejcuige  Epoebem  bueichaei) 
ist.  Id  ««lahar  die  Kirche  den  ihren  eadgOltigen  Sieg  Im  Kampto  um  dns  Ehe»bel- 
dnngireoht  bMleKelsdea  Fortsehritt  maehto,  so  wird  dieser  Forlschritt  weaiger  snf 
dan  Osbieta  des  nutoriaUoD  Bechtcs  als  anf  dniiOeaixeD  dea  EhcscbeidmigsTar- 
tahnuu  sssnoht  msrdeo  mOssea."— ElErmKK,  ofi,  cit..Bg. 

Oelleken  eiiticisvs  Suealbe.  Bincman  Gulachlm  abrr  die  EhCKheiduiifi  da 
atmgt  LotluiT  It..  108  ff.,  who  holds  that  the  Frankiah  civil  court  baa  Ml  aaChoritr 
to  decree  diTorcvs.  Aocording  to  Sonn,  "Die  eeisUlcfae  Qerleblbarkeit  im  titok. 
Beieh,"  Z£B.,  15. 2IS.  112  B..  the  FraskUh  matiimoniBl  law  is  "  MmpotBl  law.  and 
Taaeirea  its  deTalopmaDt  throo^b  temporal  custom  and  legislation."  The  canotu 
■re  BtatDtas  tor  the  spiritiul  and  not  for  the  temporal  law;  andontT  thmoahtba 
pablic  lawgiTer  do  tfaer  hare  but  effect  upon  the  legal  principles  goTcrainc  mai^ 

chnreh."  The  Bpiritnal  low  ia  no  lav  tor  the  temporal  conrt ;  and  in  matrinoliial 
eansea  the  epijitnal  conrt  is  no  conrt  according  to  public  law.  There  exists.  In  tact, 
in  the  Frankish  empire  DO  spiritual  jnriadlctioQ  in  Che  sense  of  pablic  law.  With 
this  Tiew  Geftcke!!,  op.  cf(.,  S^  n.  3,  agrees ;  while  rejecting  as  inooDsistent  Ibare- 
witk  SOBIi'8  later  statement  in  ZKB^  XVn,  179.  that  the  Judgment  ot  the  temporal 
■BWdlasllutof  thespiritoal  ooon  was  neoeasarjfora  divorce.  Comp&ra  BoKBMix. 
SkegnetM  im  ZdtaUer  Karlt  da  Orouen,  106-16,  who  explains  the  oontradieitotT 
enactiDents  of  the  period  as  the  result  ol  the  two  sjstama  of  Joriipnkleiia*— tba 
lanporal  and  the  spiritaaL 

'See  theremarliableeapinilarTof  LotharL.ffiS.  For  ths  oometion  of  all  tiai 
and  criuM  {^ttOmilibet  mlpu  olqite  crinimbm)  the  oouat  Is  itasDcial«d  with  Iha 
biihop.  When  eteommnnirjition  fails  to  correct  (h»  offendot.  "  a  etmilt  nMttIO 
an^Timgaliu" :  qoMed  bjr  GErrcsKM.oii.  eil.,  T2j  c/.  Bsxsn,  op- eit,  I.  U,  !(. 

'  QSFVCXDI,  op.  ctf .,  74. 
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waH  practically  complete.'  Iq  German  lands  the  diocesaD 
coart  of  the  bishop  had  become  the  ordinary  tribunal  for 
divorce  causes;  and  for  annulment  of  the  uncanonical  sepa- 
ration an  esact  formula,  the  oath  of  reconciliation,  had  been 
devised." 

A  powerful  instmment  was  thus  provided  for  the  devel- 
opment and  enforcement  of  a  complete  system  of  divorce 
jurisprudence.  Little  by  little  the  canonists,  in  tedious 
succession  from  Hincmar  of  Rheims  to  the  decretalist  Tan- 
cred,'  brought  order  out  of  confusion  and  agreement  out  of 
contradiction.  Through  special  pleading  and  violent  assump- 
tion, nnscrupulons  twisting  and  suppressing  of  texts,  earnest 
argument  and  childish  allegory,  the  law  of  divorce  was 
gradually  brought  into  some  degree  of  harmony  with  the 
sacramental  theory  of  marriage.*     The  middle  of  the  tenth 
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<Thn9,  for  example,  QrntiaD  aceoiiDtsfot  the  libertjof  diTomaaDd  remarriagn 

d  in  the  letter  ot  Greeorjr  II,  (coofnsing  bim  witb  Gresorj  I.)  br  asBumine 

that  it  W08  in  consequence  ot  a  papal  dispensation  In  tavor  ot  the  Kngliab  (DecreL 

Oral.,  dictum  to  c.  18,  C.  XXXn.  qa.  II,  Bltboaah  elsewhere  he  more  aensiblj  rejects 

Grecorj'a  action  as  nnorthodoi.    Peter  Lnmbard  mnkes  no  mention  ot  Qregorj's 

letter  and  vitb  Oratian  rejects  as  talso  ths  paasaga  ot  psendo-Ambross  aMowing 

'    '  adnltory  (EtIICEIIJ,  op,  ci'f „  U,  7S) :  while  others  get 

mt  ot  the  diSleult;  tbcooRh  the  sratnitoas  aniinmptioo  that  pseodo-Aoibrose  rolers, 

DOtloalmpleadnlterr.  bat  toacasaor  incest  committed  by  a  woman  with  a  reUtira 

ot  bar  btuband,  afflnilat  tupervauau.    QtstiaD  wUI  aot  accept  this  explanation,  on 
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century  saw  the  task  virtually  accomplished  at  the  hands  of 
Gratian  and  Peter  Lombard/  the  master-builders  of  the 
canon  law;'  although  their  teachings  are  still  ^'on  the  sur- 
face obscured  by  reminiscences"  of  earlier  theories,  and 
after  them  the  Decretals  show  certain  aberrations  from  the 
strict  doctrine,  like  ''sporadic  cases  after  a  great  epidemic."' 
Theoretically,  as  commonly  stated,  divorce  proper  is 
entirely  eliminated  from  the  mature  law  of  the  western 
church;  but  inconsistently  the  name  '^ divorce"  is  retained 
as  a  rubric  in  the  collections  of  canons;  and  it  is  used  in  two 

the  ground  that,  according  to  the  theory  of  affinitcu  mperocmeiM,  husband  and  wife 
are  treated  alike.  Yet«  with  delicious  inconsequence,  he  proceeds  to  explain  why 
pseudo-Ambrose  had  giyen  the  man  alone  the  right  to  remarry  in  case  of  the  wife's 
adultery,  without  granting  the  woman  the  reciprocal  priyileffe.  In  the  text  of 
Ambrose,  he  says,  the  words  vir  and  muUer  are  not  employed  in  their  proper  sense, 
but  figuratiyely.  Each  is  used  for  man  irrespective  of  sex.  Vir  is  from  virfiit,  and 
means  man  as  a  strong  being  resisting  temptation;  mulier  is  from  molUUet  (scMft- 
ness),  and  it  is  used  to  denote  the  weak-minded  man  guilty  of  sin  (Dec.  Orat,,  dictum 
to  c.  18,  C.  XXXn,  qu.  7.  Qf.  EsMSUf,  op,  cit,  II,  76;  Fbeiskn,  op.  cit,,  582, 806).  Iro 
of  Chartres,  bent  on  sustaining  the  rigid  theory  of  indissolubility,  cites  oo.  5  and  9  of 
the  decree  of  Verberie  in  its  favor,  deliberately  suppressing  the  clauses  allowing  the 
man  to  remarry  (see  his  Decretum,  X,  169;  VIII,  189;  also  his  PanomUttt  VI,  91: 
Oeffckbn,  op,  ctt.,  82) ;  and  Oratian,  by  adopting  Ito*s  text  for  c.  9  instead  of  the 
original,  gets  around  a  similar  difficulty  (Fbxissn,  op.  ct<.,  803).  Celestin  m.  and 
Urban  m.  allowed  the  faithful  spouse  divorce  and  remarriage  when  the  other 
becomes  an  infidel  or  a  heretic;  but  the  later  canonists  evaded  this  authority  by 
claiming  that  these  popes  spoke  merely  as  **  simple  doctors**  (Ehmktw,  op.  e<(.,  n,  80). 
On  the  wide  use  of  **  metaphor  "  in  the  history  of  the  church  see  Lbckt,  Demoe* 
racy  and  Liberty^  II,  217 ;  and  especially  his  Hist,  of  European  MorciU^  11, 826, 827, 
856-58. 

1  For  once  at  least  we  can  almost  pardon  Milton  for  using  strong  language. 
Sklden*s  work,  €f  the  Law  of  Nature  and  of  Nations^  he  holds  more  useful  than  any- 
thing which  **  pontifical  clerks  have  doted  on,  ever  since  that  unfortunate  mother 
famously  sinned  thrice,  and  died  impenitent  of  her  bringing  into  the  world  those 
two  misbegotten  infants,  and  for  ever  infants,  Lombard  and  Oratian,  him  the  com- 
piler of  canon  iniquity,  the  other  the  Tubalcain  of  scholastic  sophistry,  whose  over^ 
spreading  barbarism  hath  not  only  infused  their  own  bastardy  upon  the  fruitfnllest 
part  of  human  learning,  not  only  dissipated  and  dejected  the  clear  light  of  nature 
in  us,  and  of  nations,  but  hath  tainted  also  the  fountains  of  divine  doctrine,  and 
rendered  the  pure  and  solid  law  of  God  unbeneflcial  to  us  by  their  calumniooB 
dunceries.'*— "  Doctrine  and  Discipline  of  Divorce,'*  Prote  Worht^  m,  289. 

3Cy.  especially  Decretum  Oratiani^  cc  1-24,  causa  xxxii,  qu.  7:  BlCHTKB- 
Fbiedbexo,  Corpus  Juris  Can,^  I ;  Pbtkb  Lombabd,  Sententiae^  IV,  D.  xxvii  ff. 

8  EsKEiN,  op.  citi  n,  79, 80.  The  early  canonists  are  discussed  by  Oevfckbh,  op. 
eit.,  58-62, 75-82 ;  Ciooi,  UnavJlOsbarkeit,  93  ff. ;  but  for  the  most  minute  examinati<m 
of  them  all  see  Fskisen,  op.  cit,^  793-847;  also  the  very  clear  account  of  EsiOEDr,  op* 
dtf  n,  71  ff.    On  the  formation  of  the  canon  law  see  Tzasor,  IjC  mariage^  111  ff. 
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eenses,  neither  of  which  coireBpondB  with  its  ancient  and 
proper  meaning  as  a  complete  dissolution  of  the  bond  of  true 
wedlock.  First,  the  term  tUvortium  a  vi?iculo  matrimonii  is 
commonly  employed  to  designate,  not  the  dissolution  of  a 
lawful  union,  but  the  judicial  declaration  of  nullity  of  a 
spurious  marriage  which  on  account  of  some  impediment  is 
void,  or  at  least  voidable,  from  the  beginning.  Secondly, 
the  term  divortium  a  mensa  et  thoro  means  a  judicial  sepa- 
ration of  husband  and  wife  which  does  not  touch  the  mar- 
riage tie.  In  each  case,  therefore,  the  use  of  the  word 
"divorce"  is  loose  and  very  misleading.' 

As  finally  settled,  the  canon  law  permits  a  separation 
from  bed  and  board  on  three  grounds.  First  is  adultery. 
For  this  offense  the  woman  as  well  as  the  man  is  given  an 
action  for  divorce,  which,  however,  may  be  defeated  by 
pleading  various  exceptions,  such  as  the  like  guilt  of  the 
accusing  party.'  The  second  cause  is  "spiritual  adultery,"' 
being  historically  an  enlargement  of  the  first  cause  through 
allegorical  interpretation.  Originally  under  this  head  separa- 
tion was  allowed  for  various  offenses;'  but  in  the  end  it  is 
restricted  to  the  heresy  or  apostasy  of  one  of  the  persons, 
and  perhaps  to  the  case  of  one  spouse  compelling  the  other 
to  commit  a  wrong,°  although  on  this  point  the  authorities 

>  Eatcam,  op.  eU.,  II,  B,  t&-ta,  who  giTes  h  brief  Bcootuit  ot  the  oTolaUon  of  the 
■ues  oT  the  term  dipotlium.  Origlaallr,  among  (lie  onuonistK,  Iheta  was  but  one 
kind  of  dxBonx,  i.  e..  bdi  lodJcisl  sepBrBtioa  batweoo  man  and  wife,  whether  or  not 
with  the  riRht  to  remarrjr.  This  led  to  oonfnaion;  and  eo  thedistmotion  betvroen 
divonM  avincvto  or  quoad  vinculwa  sad  a  mentavt  loro  or  ijuo*mI  nvivavt  et  toruvv 
wu  diflereDtiated.  Bettixiiiia  with  Bernard  ot  Pavla,  the  Orel  compiler  of  the 
Decretals,  the  term  dieorlitim  appears  resolsrlf  as  a  mbriD  io  the  later  oollectioos 
of  the  caaOD  law. 

■For  the  axMptlona  tee  Ebhkih,  op.  cit.,  n.  81,  8S;  Fkbisek,  op.  cU.,  K3$-3t; 
BCHKPU.,  Dai  gtm.  ilcut.  Eluntchl.  288.  289. 

■  Here  eiaatlr  ■peakioff  fomicatio  tpiritwilii  "  as  oppoaad  to  /amicalio  car- 
MilU,"  the  flnt  cause  loeDUoaed. 

•CrlmeiaesitiatDBtDre. idolatry, etc,:  EauEiH,  op.  ctl.,  tl.SDD.  1. 

Drains  a  iponso  to  Idolatry  or  to  some  heiaoUB  crime.  This  eaee  la 
ntanled  as  an  oalargemeat  of  the  conception  al  fomitatio  ^rituali* :  Bataan,  op, 
o(l.,II,«)ii.l,S£Da,t,9.    C/.  FftlifliN.  op.  cif.,  S». 
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are  by  no  means  agreed.  A  third  cause  for  which  separa- 
tion may  be  demanded  is  cruelty  committed  by  one  partner 
against  the  other.  Whether  in  this  case  blows  alone  will 
suffice,  especially  as  concerns  the  woman,  is  not  settled  by 
the  laws;  but  the  ^^ dominant  opinion  inclines  to  leave  the 
determination  of  this  point  to  the  discretion  of  the  judge.'^  ^ 
It  thus  appears  that  theological  subtlety,  partly  under 
stress  of  the  needs  of  actual  life,  has  found  a  way  to  pass 
far  beyond  the  limits  which  any  reasonable  interpretation 
of  the  scriptural  precepts  will  permit.  In  dealing  with  the 
question  of  divorce  a  vinculo  an  inconsistency  even  greater 
is  shown,  and  the  results  are  far  more  disastrous;  for  the 
door  is  thereby  opened  for  manifold  hardships  and  corrup- 
tion. In  the  first  place,  two  exceptions  to  the  rule  that  a 
genuine  marriage  cannot  be  dissolved  are  sanctioned  by  the 
law  and  practice  of  the  Church.  The  privtlegtum  Paulinum 
is  thus  freely  admitted.'  If  the  Christian  convert  is  aban- 
doned by  his  infidel  spouse,  he  is  allowed  to  contract  a  new 
marriage.  Only  by  an  ingenious  assumption  can  this  liberty 
be  harmonized  with  the  prevailing  dogma.  The  case  is  no 
exception,  we  are  told,  for  it  is  the  infidel,  not  the  believer, 
who  dissolves  the  marriage ;  and  the  rule  of  the  church  does 
not  apply  when  the  unbeliever  ''renounces  his  right"  to 
maintain  that  relation,  in  order  to  "make  use  of  his  own 
heathen   law."*     In   England,    where   the    canon    law  of 

1  EsMEiN,  op,  cit.^  n,  93, 94.  Earlier  divorce  a  menaa  et  thoro  was  not  granted 
on  this  ground  unless  there  was  real  danger  to  the  life  of  one  of  the  i>arties;  but  at 
last  it  was  decided  that  nimia  saevitia  would  suflSce,  but  the  term  is  not  defined: 
idem^  loc.  cit.  In  general  on  this  species  of  divorce  see  Fkbibkn,  op.  cit,^  890-47; 
Oeabt,  MarrioQe  and  Family  ReUUioru,  2S8,  239,  350;  Schbusl,  Dom  gem,  deui. 
EherecM,  280-91. 

2  Decret,  Orat..,  11,  caua,  xviii,  qu.  2,  C.  2;  and  Decretals  IV,  19,  de  divorHiM,  c  7: 
see  Bichteb-Fbiedbeso,  Corpus  Juris  can.,  I. 

s  This  is  Fbei8EN*8  argument,  op.  cit.,  825-27, 817  fit.  See  also  Scheubl,  Dcu  (fern, 
deut.  Eherecht,  276-78.  The  canon  law  maintains  the  validity  of  a  marriage  between 
two  infidels  contracted  before  conversion.  According  to  Petbb  Lombabd,  the  believer 
may,  indeed,  put  away  his  unconverted  consort,  but  may  not  remarry.  Only  whjsn 
the  infidel  is  the  active  party,  the  Christian  being  the  passive,  is  the  latter  released 


HisTOBY  OF  Separation  and  Divobce 


55 


divorce  was  in  full  force,  the  cnsus  aposioli  had  a  practical 
application  to  the  advantage  of  the  faithful  in  their  dealings 
with  the  JewB,  "In  1234  a  Jewish  widow  was  refused  her 
dower  on  the  ground  that  her  husband  had  been  converted 
and  that  she  had  refused  to  adhere  to  him  and  be  converted 
with  him.  An  Essex  jury  even  doubted  whether  if  two 
Jews  married  under  the  'Lex  Judaica'  but  afterwards 
turned  to  the  'Lex  Christiana'  and  then  bad  a  son,  that 
eon  could  be  legitimate;'"  but  this  Ending  is  not  in  har- 
mony with  the  teaching  of  the  canon  law.  Moreover,  in 
modem  times,  with  the  spread  of  Catholic  missions  into 
many  new  lands,  this  privilege  has  been  of  increasing 
importance.' 

By  the  second  exception  the  church  found  herself  en- 
tangled in  the  subtle  theory  accepted  after  Peter  Lombard 
that  a  contract  de  pracsenti  constitutes  a  valid  marriage 
whether  followed  by  actual  wedded  life  or  not.'  The  matnre 
doctrine  of  the  canon  law,  which  is  still  obeyed  by  the 
Roman  church,  permits  the  uuconsummate  marriage  de 
prnesenti  to  be  dissolved  through  papal  dispensation  or 
ipso  facto   by  taking  holy  orders,'     Here  in  effect  the  older 

ntior,  IV..  S.X,  sa-.TRKiBKS,  op.  cU..Stl.    This 

PiEiflBit,  op.  cil;  tsa  a.  n.  Iq  general  compnra  WooLSET,  Divorct,  71  S.,  US; 
b>EiH,  Op.  eit..  I,  23>-32 :  11,  268  ff.,  S07 1  SchBubl,  op.  cil.,  SK.  2T1. 

1  Pollock  *kd  Maiti^nd,  Bin.  of  Eng.  Laic.  II,  S91,  892;  citins  fur  ths  fltst 
tmta  Tom,  Anetia  Judaiea.  U;  Co.  Lit.,  31b.  SSa;  sad  tor  tbo  s«oad.  Cal«nd. 
I?«ncal.,  II,  Xa. 

ISa  in  India:  PoLLOCE  AND  Maitland,  op.  cil.,  II,  191  □.  2:  citing  Usina'B 
ipaecb  on  the  "BBntBiriaso  of  Nntiio  CouTarts,"  in  Mtmoir  and  .^prtchai  aivt 
Jfi»u(ea(LjoudoD,  1M93I,  IX).  (Y.esiwiilallj  &BKSIH,  op.  cit.,  11. 2Uff.,  wba  diseoBses 
•omBottbD  ''cQrioua problems"  growing ont  al  this  rule. 

■  For  ths  eiila  aiiiing  Id  olandeitlne  marriage  ilc  praeientl.  the  comptailtT  of 
the  law  of  forbidden  degmes,  and  ths  coDflictlDB  Jnclsdlctian  of  the  temporal  and 
fpiritoal  courts,  bbc  chap.  Till  above. 

•  PsmsBN,  op.  cit,  SZS  S..  Z12  ff.,  shova  that  the  tiifptntatio  wamml  ponlifieii  a 
■MilTinonloralononduinconRimniafo  originated  with  thoretomuof  Alexander  ELL) 
«Bd  argues  Tlgbtl]!  that  those  two  Icinds  ol  diseolutioa  — diaponaationand  ordors— 
•rein  harmonr  with  the  rule  of  indissolubllit]'  according  to  the  doc  trine  of  Gratian, 
bat  not  aoooidlng  to  the  axlBting  theor;.   Tbns.  of  the  old  eight  oaosee  which  were 
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theory  of  Gratian,  that  only  the  conBommate  marriage  is  a  real 
marriage,  is  adopted  for  a  practical  end,  althongh  it  is  abso- 
lately  irreconcilable  with  the  still  accepted  orthodox  theory 
of  Lombard,  whose  enforcement  in  the  ecclesiastical  courts 
has  been  the  cause  of  so  much  evil  in  western  Christendom/ 
Taking  the  church's  own  definition  of  marriage,  it  seems, 
after  all,  that  divorce  a  vinculo  did  not  in  reality  quite  dis- 
appear from  the  canon  law.  It  would  be  a  serious  error  to 
imagine  that  the  opportunity  for  escaping  entirely  from  the 
bonds  of  undesirable  wedlock  was  restricted  to  the  contract 
de  jyraesenii  not  followed  by  actual  conjugal  life,  which  in 
direct  violation  of  her  own  theory  the  church  was  constrained 
to  treat  as  an  imperfect  marriage.  To  all  intents  and  pur- 
poses, when  judged  from  a  rational  modem  standpoint,  the 
d^»cree  of  nullity  was  a  divorce  proper.  Practically  speak- 
ing, it  cannot  be  doubted  that  there  existed  a  very  wide 
liberty  of  divorce  in  the  Middle  Ages,  though  it  existed 
mainly  for  those  who  were  able  to  pay  the  ecclesiastical 
judge  for  finding  a  way  through  the  tortuous  maze  of  for- 
bidden degrees.'  In  a  divorce  procedure  masquerading 
under  the  guise  of  an  action  for  nullifying  spurious  marriages 
lurked  the  germs  of  perjury  and  fraud.  When  both  persons 
were  willing  to  separate,  the  matter  must  have  been  easy 
enough  by  collusion;  and  when  one  consort  was  tired  of  the 
other,  the   ecclesiastical  court  for   money  would   be   able 

mMoUmi  of  themselTes  to  dissolre  vMltHmimiwnii  tmtiohtm— identical  with  the  later 
gftansaHa  de  praesetUi—hoij  orders  alone  remains;  the  papal  dispensation  has 
Ukeo  the  place  of  the  other  seven :  ibid,,  827, 829;  </.  on  these  exceptions  Sgbsubl, 
i)aM,  gem.  dtut.  Bherecht,  278-88. 

I  See  chaps.  Tii  and  Tiii,  above. 

t  Jeaffrbson,  Brtdet  and  BridaU,  n,  299  ff .,  conjectnres  that  daring  the  Middle 
A#is  there  mnst  have  been  many  irregular  self-diTorees;  and  he  cites  thefamoos 
Mne  of  William  Paynel  and  Margaret  his  wife  who,  in  1302,  '*  petitioned  the  king  for 
Km  dower  that  was  dne  to  her  as  widow  of  her  first  husband  John  de  Camoys,"  who 
wUb  her  consent  had  ** openly  and  before  witnesses  'given,  granted,  released,  and 
i|ftii-eUimod  *  the  said  Margaret  to  '  her  chivalric  knight,'  *'  the  said  William.  The 
tumri  refused  the  dower  on  the  ground  of  desertion  and  adultery.  Qf,  on  this  case 
FoLLOCX  AVD  Maixulitd,  HitL  qf  Eng,  Law,  II,  898, 894. 
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to  find  good  reasoDB  for  effecting  his  release.' 
who  had  quarreled  began  to  inveBtigate  their  pedigrees  Eind 
were  unlucky  if  they  could  discover  no  irapedimenium 
dirimens^^  or  cause  which  would  have  prevented  the  contrac- 
tion of  a  valid  marriage.'  "The  canons  prescribing  the 
prohibited  degrees  of  relationship  were  marvels  of  inge- 
nuity. Spiritual  relationships,  those  gained  in  baptism,  were 
recognized  no  less  than  natural  relationships,  and  equally 
with  them  served  as  barriers  to  legal  marriage.  Marriage 
was  prohibited  within  seven'  degrees  of  relationship  and 
affinity ;  and  none  but  the  astutest  students  of  the  law  were 
able  to  unravel  so  complicated  a  syetein.  The  annulling  of 
marriages,  which  had  been  contracted  within  the  prohibited 
degrees,  became  a  flourishing  business  of  the  Church.  No 
exercise  of  its  power  yielded  more  money,  or  caused  more 
scandal.  So  tangled  was  the  casuistry  respecting  marriage, 
at  the  beginning  of  the  sixteenth  century,  that  it  might  be 
Boid  that,  for  a  sufficient  consideration,  a  canonical  flaw 
conld  be  found  in  almost  any  marriage."  * 

The  marvelous  resources  of  the  church  in  the  binding 
and  unbinding  of  wedlock  are  strikingly  exhibited  in  the 
matrlmouial  adventures  of  Margaret  Tudor,  daughter  of 
Henry  VII.  To  enable  her  to  marry  King  James  IV.  of 
Scotland  a  papal  disftensation  was  requisite,  as  they  were 
related  within  the  fourth  degree.  After  he  was  slain  at  the 
battle  of  Flodden  (1513),  Margaret  espoused  Archibald 
Douglas,  sixth  earl  of  Angus;  and  from  him  in  1527  she 
obtained  by  papal  authority   a  divorce  "on  the  desperate 

■jEArrKESoK.op.  cjf.,  II,  1D6-9. 

■PObuKE  AND  H.A1TLAMII.  op.  cil..  U.  391  D.  1.  Bead  thfl  iaCeresting  remarks 
oILkki,  Cemorrarv  and  LtfwHir.  II,  191-90,  ttlio  oiMs,  a9  lUiutrntite  of  the  polior 
of  tbe  EomBn  charcli,  thB  divorce  oaso  of  NftpoleoQ  sod  Josephine.  Seo  also  Lav 
Beeirv  (EDnliah).  I,  S5S-M. 

in,,  IZIS.  vho  rodnoed   ths  Dumber   to   ft 


^^^^  Mmrx.  ISl. 

^^^^1  •TKwiMa, 


f.,  US  tr. 
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plea  first  brought  forward  in  1626,  that  James  IV.  had  lived 
for  three  years  after  Flodden,"  and  so  was  alive  at  the 
time  of  her  second  nuptials.'  Her  next  experiment  in  the 
spiritnal  courts  was  less  successfaL  In  Tain  she  tried  to  rid 
herself  of  her  third  consort,  Henry  Stuart,  on  the  pretext 
that  her  previous  cohabitation  with  her  husband's  fourth 
ooosin,  the  earl  of  Angus,  had  created  a  bar  to  their  mar- 
riage through  affinity.' 

Long  before  this,  in  the  days  of  Edward  IL,  a  satirist 
describes  the  "prodigious  traffic"  in  divorces.  Any  hus- 
band having  "selver  among  the  clerkes  to  send"  conld  rid 
himself  of  his  wife  by  "bringing  her  to  the  coostery"  or 
consistory  coiirt,  with  two  false  witnesses  to  support  his 
declarations.'    A  case  is  mentioned  by  Coke  "in  which  a 

I  It  Is  Intenstlns  to  flnd  WolwT  wriUnc  in  Henn  Vm.'B  nuBB  "  to  TamlDd  hsr 
of  the  '  diTlaB  ordiiiBDiHi  of  ingepBTablB  Buttrimoni  lint  iiuUtiited  In  patadiss,'  pro- 
tatting  anlnst  'the  Bhamelass  asntanos  Hot  tram  Rome'":  Tut,  in  Diet,  tf  Wat, 
Biog.,  SSXVI,  15S. 

■  HaDTT  Stuart  (Sl««srt)  was  made  Liord  Hethyen  br  Uargaiet'a  boo,  Jamea  V. 
She  "  attempUid  to  get  rid  of  that  nobleman  br  ■  Mntaoee  of  the  eoaleaiastioal 
ooiut,  on  the  oionnd  that  bsfors  the  mnrriaice  she  had  been  (ae  the  iword  expreawM 
It)  canuiltter  eopnito  bF  heT  hnebaud'a  foarth  ooOBln,  the  earl  of  An^ros-**— SEDlAz.!., 
Beolt'  Peerage  La<B,  187;  LaicEeviea.  I,  SM.  On  Harsaret'a  marriase*  and  dJToroea 
oompare  Tbwiho,  ne  Familv,  83;  Woolbet,  IhcorM,  ISO,  wbo  aaja  she  "got  from 
Borne  H  sepaiatloD  from  her  second  hnsband,  the  Sari  of  Angns,  on  the  pretext 
ot  a  pre-contract  between  him  and  another  ladri"  and  eapeolallr  the  tsit  aooarate 
aoconnt  of  Tait,  In  Did.  of  Nat.  Biog-,  XXXVI,  iSO-57. 

>  jK&rrsBaoN,  Bridet  aiut  BridaU.  II,  310,  who  qnotes  the  foUowing  Tenaa 
«QtitI*d  "A  Poem  on  the  Times  of  Edward  II."  from  the  Pent  Societt  PubUtmtHMl 
••  U  a  man  hsTe  n  wyt. 
And  be  1o»b  bor  oowt, 


ToledBHbQryljf, 
"  When  he  is  deperted 
From  b jB  trew  apowse. 
Take  bys  nej'ghbonres  wjf 
And  bnng  her  to  howse. 
yir  he  hBTB  selTer 
Among  the  elerkes  to  send, 
Ee  mar  have  bir  to  hys  wrf 
To  hrsllfe's  end. 

With  onsWlle, 
Thsl  that  BO  fair  with  talBBneas  dels 

Qodde'B  oorse  on  her  biUe." 
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marriage  was  pronounced  null  becauBe  the  husband  bad  stood 
god-father  to  the  cousin  of  his  wife.'"  Before  the  Kefor- 
mation  the  voidance  of  alleged  false  wedlock  on  the  ground 
of  pre-contract  or  forbidden  degrees  of  affinity,  spiritual 
relationship,  consanguinity,  or  on  some  other  canonical  pre- 
text, bad  become  an  intolerable  scandal.  "Marriages  have 
been  brought  into  such  an  uncertainty  thereby,"  complains 
a  statute  of  Henry  VIII.,  "that  no  marriage  could  be  so 
eurely  knit  or  botmden  but  it  should  lie  In  either  of  the 
parties'  power  ....  to  prove  a  pre-contract,  a  kindred  and 
alliauce,  or  a  carnal  knowledge  to  defeat  the  same."' 

Nevertheless,  the  Council  of  Trent  introduced  no  essen- 
tial change  in  the  divorce  law  of  the  Catholic  church.'  A 
vain  attempt  was  made  to  remedy  the  evils  arising  in  the 
confusion  of    terms.*     Anathema  was    pronounced    Etgainst 

>  Lbckt,  Democracy  anit  Liberty.  II,  IW.  For  other  examples  sea  Hdtb.  Uar- 
riaoe  tff  Near  Kin,  U8-^. 

1 J2  H.  Vm,,  o.  Si:  Slo/uCei  a/  Large  (Londan,  17BS).  II.  g98. 

Tbefncililr  with  wblchdispoQsaUoDs  could  be  socnred  Is  illnstrated  by  B  Soatoh 
eaae  in  IVthTS.  On  April  II.  HX,  Pope  Martin  V.  Rraotcd  n  dispenantioD  to  Alei- 
uidar  of  Hume  and  UariuD  of  Louder  to  marry,  thoogh  of  double  foortb  degree  at 
ooDaaugninity.  Curiously  euODeh.  perhaps  because  tbis  dispensation  had  not  yet 
been  rooeWed.  on  Oct.  fl.  1127,  Hume  appeared  before  Cba  rector  Bittina  Bsiodne  and 
proposed  that  his  marriage  could  not  stand  of  right  beoauae  of  consanguinity.  The 
marriage  was  therefore  proaouncBd  auU  and  toid,  and  the  parties  wen  giTon 
Ucenae  to  marrj  whom  thuy  plensed,    On  the  fourth  day  of  the  (oUowlng  Jnonary 

4WBie  of  their  eonsanguioity,  they  bad  contracted  marriage  per  verba  de  praeienii 
and  begotten  cbUdreoi  that  when  tboii  ordinary  board  of  the  consanguinity  he 
rightly  celebrated  a  divorce,  wblcb  they  obeyed:  but  tbey  feared  scandal,  and  tor 
this  and  other  reaaona  they  desired  to  be  Joined  in  marriage.  The  pope  therefore 
granted  Boother  dispensation  and  declared  tbeir  offspring  legitimate:  Hill,  ilanv- 
Kripli  CommiHitm,  XIL  Rrporl.  App.  VIII,  132, 123.  In  another  case,  IISB.  tbaeail  of 
Bothai  declares  on  oath  that  he  bad  vltbin  the  last  year  obtained  oortain  knowledge 
of  tbe  impediment  of  consaagaiaity  as  set  forth  in  bis  libel,  and  that  formerly,  for 
the  apace  of  thirteen  years  after  birth  of  the  last  of  his  iiring  ohUdreii,  he  naa 
altogsther  Ignorant  of  it :  ibid.,  I V.  Ecpart.  £07. 

■In  general  see  ClODI.  nnauflOtbarkeil,  140  ff.;  PBKBONB,  Z>e  mat.  chTilt.,TII, 
XKB.,3/aB.,aBiB.;  QoDOL-Foai.  Rtparlorivm  canaiMCUni,  SI,  SZ,  492-SIZ:  Ehkum. 
Lawtariaoeendroileanonigiie,n,W&B.,SMa.:  Scant-TX,  Ltlirtnu:h,sa-ei:  Lbcki. 
Dtatoerary  and  Liberty.  II,  1S3, 196. 197 :  Glasbon,  Le  mariage  civil  tt  le  di'uonw,  EM, 
□71  ScHEDBL,  Da*  0m.  driif.  Ehera^M,  215,  27i).  where  (he  conona  adopted  at  tba 
toenty-toDrtb  sesHloa  are  glTen. 

•By  tbe  bishop  of  Baroeloaa,  who  proposed  the  miid  icjiaralio  for  diToroa 
n ;  BoMSiii  I  op.  cit.,  It.  300.    Ou  tbe  misleading  names  for  the  two  Icioda 
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those  who  should  deny  the  indissolnbility  of  wedlock  as  a 
necessary  consequence  of  its  sacramental  nature;  and  a  like 
curse  was  fulminated  against  any  who  shall  dare  to  say  that 
the  church  errs  in  allowing  divorce  guoacZ  torum  et  cohabit 
iationeviy  temporarily  or  perpetually,  for  any  cause  besides 
unfaithfulness.'  But  neither  at  the  council  nor  since  has 
there  ever  been  made  any  essential  change  in  the  law  relat- 
ing to  the  papal  power  of  dispensation.' 

II.   THB  PBOTESTANT  DOOTBINE  OF  DIYOBCB 

a)  Opinions  of  Luther  and  the  continental  reformers. — 
With  the  rejection  of  the  sacramental  theory  of  marriage  at 
the  Reformation  it  was  inevitable  that  more  liberal  ideas 
respecting  divorce  should  arise.  The  mother-church  was 
accused  of  fostering  vice  by  professing  a  doctrine  too  severe ;' 
while  at  the  same  time  she  was  bitterly  reproached  with  a 
scandalous  abuse  of  her  own  jurisdiction  through  which  in 


of  separation  see  Pollock  and  Maitland,  Hitit»  cf  Eng.  Lato^  U,  882  n.  5.  HoweTer, 
a  "modem  distinction  of  some  Catholic  writers  between  anutUUio  and  9eparaUo 
remoTcs  aU  ambiguity.'*— Woolbbt,  Divorce^  124. 

1  **  Tiii.  Si  qnis  dixerit  .  .  .  .  vel  Ecdesiam  errare,  dam  ob  alias  cansas,  praeter 
adnlterinm,  facit  divortiom  quoad  thomm  sen  cohabitationem,  ad  tempns  yel 
perpetao:  anathema  sit.**— Theineb,  Actct^  n,  SIS:  Ebmein,  op,  cit,,  II,  800  n.  1. 

s  Distinction  is  made  between  ditpenacUio  tuper  fnatrimoniOf  that  is,  for  dissolv- 
ing an  nnconsnmmate  marriage ;  and  duperiKUio  ntiUrifnoniaUst  that  is,  to  remove 
an  impediment  which  otherwise  woold  invalidate  a  proposed  contract.  In  aU  cases 
of  dispensation  careful  judicial  inquiry  as  to  the  grounds  of  application  is  made: 
Qhabt,  Marriage  and  Family  Relatioru^  510-14.  Qf.  Woolsbt,  op.  ctt.,  122, 128;  and 
especially  the  convenient  manual  of  Pompen,  De  dispeMotionUms^  122-(S8.  For  a  full 
discussion  of  the  Intricate  law  and  custom  as  to  dispensation  see  Ebmein,  op,  cit,^ 
n,  815-68;  FssiBBN,  Oeschichte  dea  can.  Eherechts,  891-906;  Scheubl,  Daa  gem,  dent, 
Eherechty  281  ff.  In  the  oriental  church  dispensation  from  the  forbidden  degrees  is 
in  general  not  allowed,  Zhishman  :  Daa  Eherecht  der  orient,  Kirche^  700-17. 

>The  writings  of  Luther,  Biilton,  and  other  Reformation  and  Puritan  writers 
abound  in  examples  of  such  charges.  **For  no  cause,  honest  or  necessary,**  says 
Maktin  Buobb,  "  will  they  permit  a  final  divorce :  in  the  meanwhile,  whoredoms  and 
adulteries,  and  worse  things  than  these,  not  only  tolerating  in  themselves  and  others, 
but  cherishing  and  throwing  men  headlong  into  these  evils.  For  although  they  also 
disjoin  married  persons  from  board  and  bed,  that  is,  from  all  conjugal  society  and 
communion,  and  this  not  only  for  adultery,  but  for  ill  usage,  and  matrimonial  duties 
denied ;  yet  they  forbid  those  thus  parted  to  join  in  wedlock  with  others:  but,  as  I 
said  before,  any  dishonest  associating  they  permit.**— **  The  Judgment  of  Martin 
Bucer,**  in  Milton's  Pro§e  TTorfcf,  m,  292. 
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effect  the  forbidden  degrees  had  become  an  open  door  to  di- 
vorce for  the  nse  of  the  rich  and  powerful.  Accordingly,  the 
leadere  of  Proteatantiam  took  intermediate  ground.  On  the 
one  hand,  while  Luther  and  some  other  reformers  sanctioned 
temporary  separationB'  of  husband  and  wife,  there  was  a  strong 
tendency  to  reject  entirely  perpetual  divorce  a  mensa  et  thoro 
as  being  a  "relatively  modern  invention"  unknown  to  the 
ancient  church;  and  a  condition  of  life  incompatible  with 
the  true  idea!  of  wedlock.'  On  the  other  hand,  they  gener- 
ally favored  complete  divorce  a  vinculo,  admitting  two  or 
more  grounds  according  as  they  interpreted  strictly  or 
more  liberally  the  acriptural  texts.  For  they  still  appealed 
to  authority  rather  than  to  reason  and  experience  in  their 
attempts  to  solve  a  great  social  problem.  They  were  thus 
often  sorely  embarrassed.  Their  writings,  indeed,  reveal  not 
a  little  of  the  casuistry  and  self-deception  which  so  often 
vitiate  the  reasoning  of  the  canonists  and  their  predecessors.* 
From  the  outset  the  continental  reformers  took  a  bold 
stand;*  for  the  Protestant  doctrine  of  divorce,  like  the  Prot- 
estant conception  of  the  form  and  nature  of  marriage,  was 
shaped  mainly  by  the  thought  of  Martin  Luther.  Yet  revo- 
lutionary as  were  hia  teachings,  he  did  not  go  so  far  in  bis 
departure  from  the  orthodox  rule  as  did  some  of  his  contem- 
poraries and  succesaors.  The  analysis  of  Richter  has  diB- 
cloaed  two  distinct  tendencies  in  the  doctrine  and  practice 

demat..m:  slso  Ubji 
47 1  HaBEiOH.  Dot  Rech 
1  Of.  EauBTN,  Lt  mariagt  eit  droit  cammiqtie,  II,  308.  XB.    Throoghont  his  Doc- 
trine atut  DiKlpliM  qf  Divorce,  u  elsewhere  in  hia  writing,  H1L.TON  IdsIbM  that  ■ 
rail  msrriase  implies  a  fnll  iiiiritaB]  u  well  aa  conjtigal  cooiiiBnioDshlp,  with  vhleh 
Iha  theorrof  aepa ration  wltboat  dusolatioQ  is  Inooua latent;  and  this  Uthe  aommoo 


Forai*iiiple.i«eHtt.TOM'B 

of  the  earlj  tbeologlaDs.  to  show  tb 
Jemu  and  UoBos :  "Doctitna  and  DU 


rgument.  lollowlngthe  alleetirieal  method 

the  scope  at  the  term  "rurnication"  ea 

DiToree,"  ProK  Workt,  HI, 

"TeCraehordon,"  loc.  ciC,  123-31. 
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of  the  Keformatioa  period.'  In  the  sixteenth  century  the 
more  rigid  or  conservative  direction  ia  taken  by  Luther  and 
the  more  iufluential  Protestant  leaders,  among  whom  are  the 
theologians  Brenz,  Bugenhagen,  Chemnitz,  Calvin,  and  Beza, 
with  the  jnriets  Kling,  Beust,  and  Schneidewin.'  All  are 
agreed  that  absolute  divorce  should  be  granted  for  adultery, 
although  some  of  them,  like  Chemnitz,  appear  to  discrimi- 
nate against  the  woman  in  this  regard.'  Malicious  desertion 
is  also  generally  admitted  as  a  second  cause  for  the  full  dis- 
solution of  wedlock,  following  the  same  Bible  text  which  gave 
rise  to  the  casus  apostoU  of  the  canonists.*  It  is  character- 
istic of  Luther  and  the  representatives  of  the  more  rigid 
tendency  that,  rather  than  multiply  the  number  of  admissible 
grounds  of  divorce,  an  effort  was  made  by  hard  logic  to 
broaden  the  definition  of  desertion  so  as  to  give  to  it  a  wide 
range  without  seeming  to  transgress  the  letter  of  scriptural 

I  RiCHTBB,  BalrOae  lar  0«cA.  itei  Ehacliaiiungiralilt  in  dcr  ei'aBp.  Kirchc,  U  S., 
US,.  Mff,:  ideni,  KircAenrecU,  1177. 

^Adultery  and  dflasrtioD  aro  tha  only  ffroands  of  full  divorce  recopiiEed  by 
Bbenz,  Wit  yn  EKaachen  ....  in  Hnndeln.  iu  Sahcbbids.  Vom  hat.  Ehatnnde, 
1S2-S7,  and  idem,  Ckirputjurit  nml.,  IS3  B. ;  with  which  may  be  compared  the  paesagea 
from  the  writiutts  o(  Bbenz  quoted  by  Biohtkr,  Scilraet,  19-£3;  Bdobnuaoeh,  Font 
£hebnicft  und  Weglavffat:  in  SABCKKina,  Fam  hril.  Eheitaiule,  ISS-Sl;  or  Corpui 
Juriimat,.lll-Si:CBBIIimz,  Examen eonc.  trid,,  n,  VO;  CsItIq,  in  BlCHTEB. op. ci(., 
16,28;  BBOti,  Tract,  de  repud.  e(  diinrt.  (Geneva,  156B),  228  H.,raff.i  Ki-INO,  Tract. 
ma(.caiuanini(rraDl[fort,  1577).SB[T.i  BECaT,  Tract,  de  Jure  connuA.,-  idem,  TVoct. 
17  n. ;  Si^SHBiDEwTH,  Oom.  in  imt, :  idem,  De  nvpt.,  lib.  primi  cm\. 


(Jena, 


.),fi§l(I. 


I  r  writers  are  discnased  by  Ricbtbr,  firchenrechf,  1175  fl. ;  idem, 
SatrOgt,  15  B. ;  Ubjek.  Zum  SirchxnrecKle  der  Reformat..  147  ff . :  Hadbbb,  Eltacheid. 
im  R^ormat..  11,  208  H.  In  general.  Dompara  QlBTK.  Ehacheidune.  22S9.;  PorF. 
SheKfteidHHir,  SO  B. ;  STftIPPai.MANM.  Dom  EhetckeldviBiTecM,  51  ff..  128  B. ;  StOlzki., 
EhacheiduHotreeltt.  SE.;  QLABaoH,  Le  mar.  ciir.  et  le  divorce,  224.  SS,  SS,  330; 
ScHEtiBi..  Dasoera.  dettl,  JChemU,  281  O.:  BuoosA.  Da*  meckL  EKacheidungTetht. 
SOB.:  HoBBlm.  Dot  RecU  dec  Kfie«A«iduiiB,  4Sff.:  Fbikobeko,  Leitrbucli,  36«-7Bi 
idem.  "  Oeitrtge,"  ZEE..  VII,  56-1^ :  aod  Schdlte,  Lehrbuch,  Ui-28. 

■Chkhnitz,  £xainen  eonc.trid,  IFranlcrort.  1615). II,  19Q  says:  "  We  hnTe.theo, 
two  cases  in  Scripture  where  the  bond  of  matcimony  is  dissolved  — oat  aa  by  mea,  bnt 
by  Qod  tiimaelf.  1.  On  acDoont  of  adnltory  a  man  lawrnily,  rightrully,  and  without 
Bin.  con  repadiate  hia  wife."  2.  Deeertion  of  the  believer  by  the  nntwIleTer,  acoord- 
Ing  to  1  Cor..  1.  Cf.  Woolbsi,  Divorce,  131;  Bil-btsb,  BeilrOoe.  'SJ,  £B.  On  the 
adoptioa  of  tbesa  Iwa  geDiral  eauaea  at  tbs  RetonoatioDSBaHimKiCB,  Z><uJiacft(der 
Ehetclitidlino,  **  S. 

•ICor.  1:1&. 
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anthority.'  In  this  way,  for  instance,  saevitia,  or  cruelty, 
was  included,  as  was  also  refusal  of  conjugal  duty,  eventually 
giving  rise  to  the  doctrine  of  "qnasi-desertion,"  But  for 
this  last  cause  a  marriage  must  not  be  dissolved  escept  on 
failure  of  all  prescribed  means,  however  cruel,  to  induce 
reconciliation  or  submiBsioo.  For  it  was  a  natural  result 
of  the  carnal  theory  of  wedlock  that  theological  dogma 
and  chnrch  ordinance  alike  in  effect  permitted  a  brutal 
husband,  through  the  aid  of  fine,  exile,  or  imprisonment, 
to  force  an  unwilling  wife  to  render  him  ber  "conjugal 
duty."' 

Only  two  general  causes  of  full  divorce  on  alleged 
scriptural  authority  were  thus  admitted  by  Luther  and  his 
immediate  followers.  Other  offenses,  except  as  by  logical 
fiction  brought  under  the  definition  of  desertion  or  adultery, 
were  merely  accepted  as  grounds  of  temporary  separation 


■  As  mtIt  as  1S20  In  his  roni 
jBl.nZ)  LuTHEB  admita  tha  twot 
ter  wbea  either  smDse  abaadooa 


b.  GefananiadfrKircltc  (STHAiim.  W9,  S50. 

lier  "  Qbor  tebea  J>hr  oder  Dimmer  viodor- 
ihelichmi  Leften,  ho  flppoar^  loreaBTdrofosa! 
of  conjncal  dntjr  as  eqaiTalsiiC  to  deaertion.  "  Wa  may  Bad  an  obstlaata  woman," 
he  Mf<,  "who  niffens  hor  neck,  and  if  ber  hnaband  should  fall  ten  times  into  nn- 
ehaatilr.  cares  notbinor  aboat  It.  Here  it  ia  timo  for  a  man  to  say, '  if  yon  won't. 
■notbercanbefonndthatwlll.  If  the  wife  trill  oot.  let  the  maid  oooie.'  Vatlstitba 
•D  that  the  hasbaad  gin  ber  two  or  tbree  wamings  beforehand,  and  let  the  matter 
euine  befors  other  peoplo,  so  that  her  obrtinaeit  ma;  bo  Icdowd  and  reboliBd  betoni 
IheeoDSfvgatioD.  If  ahe  will  ant,  let  her  basone,  and  jiracare  an  Either  for  jrour- 
•elt  and  lot  Vashti  be  off,  aa  Ahasnems  did."— Aa  rendored  by  Woolsey.  Cioorce, 
ISXiai.  Poi  theorieiaal»>a8TBAHFrF,3W.S1,3H,X>:i;  Ldtdei'b  KUinert  Schrif- 
fen.  Il,»-3t:  and  Sarceuuh,  Tarn  heit.  Ehaaande.  ISl,  13a.  C/.  Ricbtbk.  BeitrOge. 
IK;  ScBBDKL,  Dai  Ban.  iteiU.  Ehtrreclil.  SCX)  B.  In  Lcthek'b  Ton  Bhetachen  (1530)  the 
retnaal  of  oanjnca)  daty  la  not  meotloued ;  but  it  is  doubtless  incladed  onder  mall' 
ciona  desertioa ;  and  bnsidea  ia  I53I  be  commends  tha  book  of  Breui  in  which  this 
imitian  ia  talfeo.  Cf.  Ricbtbs.  op.  cit. !»,  19;  STSAMFP-r.  SM.  Ia  tha  Tiickreden 
flicfat  on  accouat  of  theft  1b  reKarded  aa  desortlon :  Biohteb,  loc.  cit.  On  the  use 
Bade  of  "  definition  "  by  the  Frotestanta  see  aOBBiOQ,  Dm  RecM  derfhen:Aei(lun(f,  SI. 
JQuati  malilioia  daertlo  oonpreheuds  Dot  ODiy  refusal  of  conJDKal  duty,  bnt 
alao  applies  to  the  ease  of  a  defendant  who  abandoned  n  oouBort.  bat  who  does  not 
■MeesiBrllT,  sa  in  mallBioDs  desertion,  remain  in  a  place  nnkuown  or  one  beyond  tha 
iBSch of  Jndicial  procesi:  Stkipfklmahh, SAeKleiduncfro-Af,  146 ff.  C/. Dibtkich. 
8rano.  Xhaehadvnoimlil,  21>ff.i  HtmucH,  £■«  Ba-ht  der  Ehetcheidwtc.  W.  SSR. 
See  espeeiallj  Ldtber,  romeM.  £.eAen.'8TBAiirFF,3M.395,  who  siiya  the  "weltllche 
UUrkeit  daa  Weib  ■viDseu  oder  nmbbfingBo"  soil. 
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from  bed  and  board,  subject  to  reconciliation.'  On  the 
other  hand,  the  representatives  of  the  more  liberal  tendency 
anticipated  in  many  ways  modem  ideas  as  to  the  grounds 
of  absolute  dissolution  of  the  marriage  bond.  Avoiding  to 
some  extent  the  indirect  method  of  attaining  practical  ends 
^7  i^fO^^  ^^^  definitions,  they  were  inclined  to  appeal 
for  authority  directly  to  Roman  imperial  legislation;  and  so, 
^'since  the  other  direction  is  connected  with  the  canon  law, 
we  have  here  a  phase  of  the  struggle  ^^  between  that  system 
and  the  Roman  jurisprudence.'  The  first  step  in  the  liberal 
direction  is  taken  by  Erasmus,  who  sustains  a  rational 
method  of  dealing  with  the  divorce  problem  through  appeal 
to  the  teachings  of  the  early  Fathers,  notably  those  of 
Origen ;  and  this  brought  him  in  contact  with  the  principles 
of  the  old  Roman  law.'  His  influence,  as  Richter  strongly 
urges,  seems  to  have  been  felt  by  Zwingli,  who,  with  his 
disciple  Bullinger,  argues  that  in  admitting  adultery  as  a 
cause  of  divorce  the  Scriptures  sanction  as  such  all  equal 
or  graver  ofFenses.'  Accordingly,  in  the  Zurich  marriage 
ordinance  of  1525,  "adultery,  malicious  desertion,  and 
plotting  against  the  life  of  a  consort  are  not  regarded  as 

1  Lather  does  not  allow  abeolate  divorce  on  aoooont  of  anger  or  inoompatibility* 
insidiae^  or  attempts  apon  life,  exile,  sickness,  incurable  disease,  misfortune  to  an 
innocent  sponse,  or  similar  grounds :  see  his  Von  Eheaachen^  in  Stkamfft,  888, 808; 
Vom  ehel,  Leben:  <Md.,  400;  Prtdigt  wm  dem  Ehetiande  (1525):  <6id.,  400;  and 
Aualegung  det  17,  Cap.  1  Cor.  (152S) :  ibid ,  397, 396,  where  only  temporary  separation  is 
allowed,  unless  one  of  the  parties  refuses  reconciliation  and  the  other  "  kunnt  nicht 
halten;  **  but  in  this  case  the  '*  separation  has  the  refusal  of  conjugal  duty  as  a  con- 
sequence, or  it  has  become  malicious  desertion  " :  Strampff,  396, 351, 852, 882  ff.  Cf. 
Brenz,  Wie  yn  EKetachen  .  .  ,  .  zu  Handeln:  in  Sabcsbius,  Vom  heil.  Ehetltande^ 
155  ff . ;  Dietrich,  Evang.  Ehetctieidungtrechty  81  ff . ;  Haubkb,  Ehetchdd.  im  R^or* 
mat.,  n,  242  ff. 

2RICHTEB,  Beitrage,  14,  who  points  out  that,  through  reaction  against  the  papal 
system  the  theologians  for  the  most  part  were  in  favor  of  the  Soman  law,  while  the 
majority  of  the  jurists  were  opposed  to  it.  The  Protestant  leaders  are  thus  divided 
on  the  question  whether  the  canon  law  should  be  accepted  as  binding :  Hubbioh, 
Das  Recht  dcr  Eheschcidung,  45.  On  the  admission  of  other  grounds  of  divoroe  see 
Strippblmann,  Ehetcheidungwrecht,  151  ff. ;  Schultb,  Lehrbuch^  416. 

B  Erasmus,  Annot.  in  Nov.  Test.  (Basel,  1515) ;  quoted  by  Bichteb,  Beitrdge^  8-IOl 

«BiCHTBR,  op.  ciU,  6  ff. ;  Bullinobr,  Der  Christ.  Ehestand  (ed.  1579),  If.  108. 
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the  only  chtib68,  bat  rather  as  the  standard  causes  of  divorce, 
and  to  the  judge  it  is  left  to  decide  what  others  shall  be  put 
by  their  side.     And  not  only  this,  but  cruelty,   madness, 
leproBy,  are  mentioned  as  cRuses  which  the  judge  can  take 
into  account."  '     Lambert  of  Avignon  is  likewise  conspico- 
OUB  for  liberal  ideas  regarding  the  causes  of  divorce.    Antici- 
pating the  principle  so  often  enforced  by  modem  legislation, 
he  holds  that  when  a  wife  is  forced  by  intolerable  suffering 
to  leave   the   husband  who  mistreats   her  and  denies  her 
proper  support,  this  should  be  counted  as  repudiation  by  the 
man,  and  not  as  desertion  by  the  woman,  who  should  there- 
I  fore  be  allowed  to  contract  another  marriage,"    Similar  views 
I  Bre  held  by  Bucer,'  Melanchthon,'  and  the  jurist  Monner.' 
I  All  accept  the  two  general  cauBes,  end  each  admits  several 
I  other  grouuds. 

With  no  exception  in  case  of  divorce,  the  contiuental 
I  reformers  appear  to  saaction  the  remarriage  of  the  innocent 
I  man  or  woman  without  any  delay  or  other  condition,*     The 


>  WooLSBT,  Dinont 
BlOKTKa.  Dp.  cit;  e,  7. 
Zkaitniut,  I0£,  iiiit>Mliii8  to  the  Ui 


TowiNO,  The  Familv.  HL    Fur  the  ordinano 

■aaaeA  are  approTed  b;  B1IU.D10EK,  Her  c. 

>r  ths  "  hol:r  CaDBtoDtiaa,  Tboodosius,  V 


IF  AnaHOM.  De  mcro  conjugio  (Strasabarg,  15Z4] :  cited  bj  Bicbtbk, 
(g>.  cU..  31,  Si. 

■  See  his  I>e  rtgno  ChriiH  {1U7).  II,n  S. :  Bod  the  elabonta  diBsertBtion  eatitled 
JCUichtr  gtlerlcn  Theoloei  bedencken  von  der  ElteK^eidung:  in  Sabcbhids.  Vom  heil. 
Jhflifande,  Ifil  II. ;  also  iMd..  Corptujurii  mat,,  USB., -vbicb  Ridotub,  op.  cit.,  St  B., 
ucilbSB  to  Bacer:  thoagh  Hbjeb,  Zunt  KircKenrecM,  lS3,doabtB  the  coneatoeBs  of 
Uiia  viev.   On  Bucer's  doctriaes  Bee  tho  diseossioD  ol  Hilton  below. 

•  Kbi-UIOBthon,  "De  coojoglo,"  Opera  Omnia  (Erlangen.lSZS},  I,  pars  II,  33S 
S.i  or  in  Sabtbudh.  Fon  heil.  Etititande,  KS  B.;  at  Wid.,  Corput  Jurti  mU.,  IDO  B. 
Of.  also  Riqhtbb,  BtilrOge,  3Z-3ti  and  aspociatly  UuBB,  Zum  Kirckeartcht.  ITS-SZ. 
who  compsiee  the  TiDW  ol  UelsDcbthon  with  that  of  Lather,  showing  that  the 
(ormer  goes  back  to  tlie  Theadasisn  code. 

•  MoHMia.  Tract,  de  naL  el  clanda.  conjuoiii  (Jane,  lESl] :  ap.  Bic;btbb, 
fidtrdea,  10,  11.  Beprcseotativea  ol  the  mora  Lberal  tendencT  in  ths  BiitceaCh 
esntiuT  are  Chytrtns,  Hannius,  Wittand,  Oslaodor,  aod  the  Danish  Iheolosian  Hen- 
ulnc:  BicaTBB,  op.  cU.,  12.  IS,  Z8. 

•Of  ooOTBe.  after  nwular  process  wsh  Homewhat  developed,  aa  will  preaenOj  be 
raqnislte  to  the  rediarriagD  STeti  of  the  inDOcoot  pvrBon. 


k. 
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earliest  chnreh  ordinanoes  confer  the  same  privilege;*  bat 
regarding  the  question  whether  an  adulterous  spouse  should 
be  suffered  to  contract  further  wedlock  the  Protestant 
leaders  are  not  agreed.  The  majority  would  have  the 
magistrate  deal  with  the  offender  according  to  the  harsh 
principle  of  the  Jewish  law.  Such  is  the  view  of  Bugen- 
hagen,  who  opens  his  discussion  with  the  curt  remark  that 
were  the  adulterer  hanged  there  would  be  small  need  oi 
further  parley.'  Lambert  of  Avignon  insists  that  the  cul- 
prit ought  to  be  stoned,  warning  the  sluggish  magistrates 
that  they  themselves  perish  even  because  they  do  not 
administer  this  punishment.'  Beust,  on  the  contrary,  prides 
himself  that  in  the  land  of  the  Saxons  there  is  no  flinching 
in  this  regard,  and  so  the  divorce  question  in  that  countiy 
b  solved.  Beza  and  Brenz  are  both  eager  for  the  death 
penalty.*  Melanchthon  appears  to  favor  the  same  treatment, 
or  else  exile  of  the  guilty  spouse  in  case  the  political  magis- 
trate is  unwilling  to  proceed  with  such  rigor;  for  he  says 
the  "condemned  is  as  one  dead"  to  his  innocent  spouse.* 

iThe  Renooatio  eec.  Nord,  (1525):  Richtkr,  Kirckenardnmmoen,  I,  80,  feolflntM 
the  saooDd  marriage  of  a  person  whoee  spouse  has  committed  adnlterj.  The  Pnusiaa 
Lamiaordnung  of  the  same  year  expressly  sanctions  the  dlToroe  and  remarriage  of 
the  injured  spouse  whose  partner  has  committed  the  same  offense :  Richtkr,  op,  cit^ 
I,  SS.  In  15S1  the  church  ordinance  of  Goslar  and  that  of  Lflbeck,  drafted  by  Booen- 
hagen,  recognise  malicioos  desertion  as  a  second  ground  for  dissolving  wedlock: 
RiCHTEE,  op.  cif M  I«  156, 148 ;  and  a  similar  provision  appears  in  the  Pommer  ofdi- 
nance  of  1535,  also  drafted  by  Bngenhagen:  Richtbx,  op,  ctt.,  250.  Gompars 
ScHULTK,  Lehrbuck,  414-2S,  who  gives  an  accoont  of  the  provisions  of  the  many  oidi^ 
nances  regarding  divorce  and  remarriage. 

s  **  Wenn  der  Ehebrach  bey  dem  halse  gestraffet  wllrde,  so  bedHrffte  man  hie 
nicht  viel  fragens**:  Buoenhaoen,  Vom  Ekebrueh  und  WegUmfefn:  in  Saxcbuub, 
Vom  Ktil,  Ehettande,  138. 

s  RiCHTEK,  op.  cit.^  81, 45;  citing  Lambert  or  Avignon,  De  •aera  cof^^Mffio,  who 
recommends  excommonication  in  case  the  magistrate  does  not  execute  the  criminal. 

*  On  Beust,  Besa,  and  Brenz  see  Richtkr,  op.  cit.^  45, 46.  Compare  Bbust,  IVocC 
de  9ponM.  ct  mat.t  140,  where  he  declares  that  the  penalty  for  adultery  is  death ;  and 
Brenz,  Wie  yn  Ekesachen  .  .  .  ,  xu  Handeln:  in  Sarcerius,  Vom  KeiL  EhetJandt, 
152,  where  he  leaves  the  offender  to  the  temporal  magistrate,  urging  rigorous  ponish- 
ment :  and  in  cases  of  negligence  advising  excommunication  by  the  parish  i^iesi. 

&  Melanchthon,  **De  conjngio/*  Opera  Omnia,  I,  pars  II,  238:  **RespOQdeo: 
magi^•tratus  politicus  adulteria  punire  debet:  ideo  persona  condemnata,  si  noD 
panitur  durius,  pellenda  est  ox  iis  locis,  ubi  vivit  persona  innooens :  cui  altera,  vide- 
licet condemnata,  velut  mortua  ezistimanda  est;  et  haec  severitas  ad  r^*^***—* 
mairii^ratum  pertinet." 
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Similar  is  the  position  of  Lnther,  who  "inaiBtB  with  great 
energy  that  death  ought  to  be  the  penalty  for  adultery,  but 
since  the  civil  rulers  are  slack  and  indulgent  in  this  respect, 
he  would  permit  the  criminal,  if  he  must  live,  to  go  away  to 
some  remote  place  and  there  marry  again.  So  Calvin,  in 
several  places,  declares  that  death  ought  to  be  inflicted  for 
this  crime,  as  it  was  by  the  Mosaic  code,  but  if  the  law  of 
the  territory  stop  short  of  this  righteous  penalty,  the  emallest 
evil  is  to  grant  liberty  of  remarriage  in  such  cases."' 

Thus  far  we  have  dealt  with  doctrine  and  opinion  as  dis- 
closed by  the  legal  and  theological  writings  of  the  century 
of  Luther,  The  legislation  of  this  period  reveals  a  like 
difference  of  view  regarding  the  grounds  of  divorce  and  the 
privilege  of  remarriage ;  although  the  majority  of  the  church 
ordinances  contained  in  the  collection  of  Kichter  appear  to 
follow  the  more  rigid  direction.*  Usually  the  two  general 
causes,  adultery  and  desertion,  are  allowed;  but  in  a  few  in- 
stances only  the  first-named  ground  is  admitted,'  On  the 
other  hand,  as  Goeschen  has  pointed  out,*  the  nomber  of 
causes  is  sometimes  increased,  either  by  adding  new  grounds,' 
by  appeal  to  common  im(>erial  law,*  or  by  leaving  the  deci- 

IWOOLSBT.  Oitioree.laS.l.Ta,  SeflLothoi.  fom  ehet.  Lebai :  iDBroAirPri-.W.SMi 
or  in  SAScKBitiH.  op.  cit..  137.  Od  Caliin  sea  Stbippelmann.  EkeMhridunoiiralir. 
N,TO.  The  same  view  Ib  eipreSHtd  bT  HooPEB.  Earlg  Writitio;  383i  and  by  Bncer: 
IIII.TOn'b  PrOK  Worla.  UI.  SW. 

>Rtchtbu.  Die  evftnocliirchfn  KirchejtordnKngen  deg  sechMtchnten  JakrhundcrU^ 

Id  manj  Pi<>te!<taDt  lands  these  ecclesiutiral  «tatulfls  or  prorisiotu,  with  the 
■anotloQ  of  the  civil  aatboHty.  look  the  plaea  of  the  old  canon  law.  For  a  dlsoasiioD 
ot  Uieir  ooDteDtB  see  especially  the  moDDgraiihs  of  OoESCDEN,i>oi:(riniideTniit.,9Sff.; 
Moti,  in  Heszoo's  EnrvcloplMie.  Ill,  7(SS,;  DrKTaca,  Evano.  KhacheidungMreeht: 
mad eomjMrB  Hacbeb,  EhacKeid.  im  Rt^orvml.,  11.21% B.;  Richteb.  Beilrage,SlB.: 
idem,  KiTcltfnrtcKt,  1177, 117B;  Stbiffei,h*nn,  1)04  Khadieia^ngntchl,  78  IT.;  QrKVE, 
UtKhctdwiii,  3B6  ft.;  Thwiko,  The  Family.  M,  8Si  Wooi-sai.  Divorce.  136-38. 

■  For  Biamiile.  by  the  Renopollo  tec.  nord,  (1S2S) :  BicnTEi,  KirdunordraaiceH, 
I, »;  the  WOrtamberK  ordiDance  ot  1537 :  ibid.,  I.  WOt  tbo  ordinaDce  ot  the  "  Nieder- 
IkDder  in  Loadoa":  i6ld.,  II,  IIB;  that  ot  tlis  (oreigD  "Oemeiude  ao  Frankfort": 
ibUL.lSl. 

DoeMna  de  mat..  SI,  SZ.  notes. 

*A9  bi  the  FnUBian  ordlnanoe  ot  IXi:  RtcHTEft,  op.  eit.,  Ih  US. 

*A>b;tbeBraDdeiibarsocd!DBDoeotIUO:  ibid.,  I.ttO;  that  of  Ffalt-Neabnrg : 
L.  n.  lU,  U7, 
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«(rjft  Vp  th^  pvlg^**  diacretkRi.'  Fnrthemioier  dnring  tlie 
jW^'^ot^^titik  ewtttufjr,  mider  infloeiice  of  such  wrileB  as  Bi- 
#i^«ibiKh  tad  Utilizer/  dirofce  kgislAtion  foDovB  the  con- 
i^TTJitcT^  liA^M  laid  di>wii  in  the  Wllrtembei]g  otdmances  of 
VjSi4  aad  15ZS^  The  begiiiniiig  of  a  new  and  more  liberal 
lf>Mtow«(t  of  the  mbject  is  first  seen  in  the  Wflrtembeig  or- 
dmaae^  of  1687,  iritich,  besides  adnlterj,  desertion,  and 
^oasi-di^sertion,  sanctions  sereral  other  groonds  of  absolnte 
dfTorce/  This  change  in  the  tone  of  the  law-maker  is  mainly 
Anff  to  the  rise  of  more  generous  doctrinal  views,  especiallj 
those  of  Htllsemann,  who  taoght  that  marriage  is  dissolTsd 
hj  HTHTj  offense  which,  like  adultery  and  desertion,  destroys 
the  physical  unity  of  the  wedded  pair  or  violates  the  con- 
jugal troth  constituting  the  safeguard  of  that  unity.* 

The  acceptance  of  Luther's  teaching  that  marriage  is  not 
a  sacrament,  but  a  ^*  worldly  thing/'  led  at  once  to  the  rejec- 
tion of  the  jurisdiction  of  the  existing  ecclesiastical  court& 
A  dual  problem  thus  arose  for  solution:  Is  marriage  dis- 
srjivfsd  ipso  fado  through  the  conmussion  of  the  offenses 
r€K^.ignized  as  grounds  of  divorce ;  or,  if  any  intervention  of 
{lublic  authority  is  requisite,  what  is  that  authority,  and  what 

1  Aji  by  tha  ordinance  of  Zurich,  1529:  ibid.,  U  22;  that  of  Basel,  1529:  tMd.,  128. 
€Jf.  GoiWCHBN,  Doctrina  de  mat.,  68  n.  218,  29  n.  105. 

*  BiDBMBACH,  De  cau9i$  vuU,  (Frankfort,  1006),  81-W;  and  Msntzbb,  De  conjugio 
( Wlttebercrae,  1612),  190  ff.,  allow  as  canses  only  adultery  and  desertion.  Other  repre- 
sentatlTeM  of  the  oonserratiTe  tendency  in  the  seTenteenth  century,  as  enumerated 
by  RlCHTEB,  BeitrOge,  58  ff.,  are  the  theologians  Gerhard,  HaTemann,  Calovius,  and 
IfoUas,  and  the  jurists  CyprAus,  CarpsoT,  Nicolai,  Brunnemann,  and  Schilter;  while 
the  more  liberal  direction  is  taken  by  the  theolofirians  Brochmand,  Hfklsemann,  Cal* 
IstUN  (J.  U.) ,  Dannhauer,  and  Quenstedt,  and  the  jurists  Henning  Amisaeus,  Forster, 
Kltsel,  Pufondorf,  Samuel  Stryk,  and  Bruckner. 

1  For  the  ordinance  of  1553,  drafted  by  Brens,  see  Bichteb,  Kirchenordnunffent 
II,  ino.  Ily  this  act  full  divorce  is  allowed  only  for  adultery  and  desertion,  including 
refuHnl  of  marital  duty:  and  separation  a  thoro  et  menaa  is  not  permitted  even  for 
aaavitia.    Cf.  Riciitbb,  BeitrOge,  57. 

*8m  DcB  HertoffthutM  Wirtemberg  emeuerte  Ehe- und  Ehe-Qericht$'Ordnwno 
(Btuttirart,  1687),  22  ff.,  82  ff.,  100-111. 

aIIOlrbmann,  Extenaio  breviarii  theoloffiei  (8d  ed.,  Leipsiff,  1655),  502:  cited  by 
IfUBBKHi,  D<u  Recht  der  EKe$cheiduno,  5i-66, 119  ff. ;  Bichtkb,  BeitrOge^  57, 63;  idem^ 
Kiroh€nrecM,  U77. 
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IB  its  exact  fnnction?  The  researcheB  of  8t6l2el  have  clearly 
established  that  in  the  beginning  the  retormere  returned  to 
the  principle  of  self-divorce  prevailing  among  the  ancient 
Komans  and  Hebrews,  and  accepted  by  some  of  the  early 
church  councils.  According  to  the  modem  conception, 
he  declares,  a  marriage  may  normally  be  dissolved  during 
the  lifetime  of  the  parties  by  the  sentence  of  a  judge 
in  a  legally  constituted  court  after  due  process  of  law.  Only 
in  esceptional  cases  is  a  resort  to  a  political  magistrate 
I  allowed.     The  judicial  decree  is  the  medium  of  the  dissolu- 

tion ;  and  it  implies,  without  express  permission,  the  right  of 
each  of  the  divorced  persons  to  remarry,  unless  the  statute 

I has  otherwise  provided.     The  divorce  law  of  the  Reforma- 

^^^^  tion  starts  from  a  different,  almost  an  opposite,  conception. 
^^^1  When  an  adequate  cause  exists,  a  marriage  is  thereby  dis- 
^^^B  solved  in  favor  of  the  innocent  person  without  any  magiste- 
^^^H  Tial  authority  whatsoever.  If  in  certain  cases,  in  order  to 
^^^H- establish  the  existence  of  the  grounds  of  dissolution,  any 
^^^H  action  is  needful,  it  is  regarded  as  extra-judicial;  and  when 
^^^^K  padually  such  informal  proceedings  have  grown  into  an 
^^^B  orderly  process  dealing  directly  with  the  question  of  divorce, 
^^^^  this  process  concludes  with  a  decree ;  not  that  the  marriage  is 
thereby  dissolved,  but  that  it  htis  already  been  dissolved  in  con- 
■  A  sequence  of  the  grounds  now  established.  Nor  did  the  divorce 
H^^B  of  itself  involve  the  right  of  remarriage.  That  privilege  was 
^^^^Balways  in  practice,  if  not  in  theory,  denied  to  the  guilty 
^^^^B spouse ;  and  after  a  regular  process  arose  it  was  usual,  even 
^^^H  as  late  as  the  eighteenth  century,  to  grant  it  to  the  innocent 
^^^P  person  only  by  special  magisterial  permission  or  "  toleramuB,'" 
^^H^  From  the  beginning  in  some  German  lands  the  only  purpose 
of  the  judicial  action  was  to  determine  the  fact  that  the  mar- 
riage was  already  dissolved  in  order  to  justify  this  license.' 

1  awblKL,  Ueber  dot  landaherrl.  EhachriaunnirKkl,  9-16 ;  or  the  same  in  ZSS., 
LXVni,  1-4)  DlBTKICD,  Ei'ang.  XhacKcidungirecM,  3». 
'StOLXEL,  op.  cit.,  10, 11. 
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Luther  and  other  Protestant  leaders  accepted  the  theory  just 
explained  that  a  marriage  is  "  broken  ^^  or  dissolved  when  a 
proper  canse  intervenes;  and  if  without  exception'  they  in- 
sisted that  the  married  persons  should  not  separate  them- 
selves, but  appeal  to  public  authority,  they  had  in  mind,  as 
Luther  plainly  shows,  the  establishment  of  the  fact  of  wed- 
lock already  broken  in  order,  where  it  was  desired,  to  grant 
the  permission  of  marrying  again.' 

The  seeds  from  which  would  eventually  spring  a  new  pub- 
lic jurisdiction  in  matrimonial  causes  were  nevertheless  in 
this  way  planted  by  Luther.  For  a  time  the  practice  was 
uncertain  and  informal.  Cases  were  taken  before  various 
officials  or  bodies,  with  the  prince  or  sovereign  as  final 
authority.  The  Pfarrer  or  pfiuish  priest,  who  is  especially 
commended  by  Luther'  for  such  business,  was  often  called 
in ;  and  on  hard  questions  opinions  were  solicited  from  jurists 
and  theologians,  those  of  Luther  having  all  the  weight  of  the 
decisions  of  a  court  of  last  resort.  As  a  result,  during  this 
early  period  jurisdiction  came  more  and  more  into  the  hands 
of  the  church.  Only  gradually,  following  the  example  of 
Wittenberg  in  1539,  were  consistorial  courts*  created  under 

1  SoHXJLTS,  LehrbucK  ^6* 

sST(Vi4iSL,  op.  ciUy  11-19,  where  the  proof  is  ffiTen  from  the  writings  of  Lather 
and  others;  and  Dibtbicb,  Evano^  EheKheidungtrecht^  87  ff.  See  Stsampff,  969-6S, 
859,875. 

s  LUTHU,  Von  EKewcKen:  in  Stsampfp,  297, 206, 802,  where  he  names  Pfarrer 
and  Olterkeit  as  co-ordinate  authorities  in  snoh  causes.  On  the  significance  of  Ob0r> 
ktit  (temporal  magistracy)  see  StOlzbl,  Entwicklung  des  geUhrten  RichtertKumg^  I, 
907  ff. ;  and  compare  idem^  Ucber  da»  lande9herrl,  EKucKeidung$recht,  22, 28. 

*  On  the  rise  of  the  Wittenberg  consistory  and  its  influence  as  a  model  for  otherB 
see  Mbjkb,  '*  Anfinge  des  Witt.  Oinsistoriums,"  ZKR.,  Xm,  28-123;  and  idem,  ''Znr 
Oenchichte  des  Alt.  prot.  Eherechts,"  ibid,^  XVI,  8!^10S.  These  two  papers,  revised 
and  enlarged,  with  a  chapter  on  the  establishment  of  the  consistory  at  Rostock,  maj 
alm>  ho  found  in  Mkjkb*s  Zum  Kirchenrechie  de9  R^ormation^ahrkuf%dert9^  8ff. 
IM  ff.  (\mumre  Sculkusnrb,  *'  Zu  don  AnfAngen  prot.  Eherechts,"  ZITG.,  YI,  800 ff., 
412  ff. :  UKrri'KKN,  "  Zur  alt.  Oeschichte  und  chegericht.  Praxis  des  Leipsig.  KoDst.,** 
ZKK.^  X  Folge,  IV,  7-67;  Hxnsciiius,  ''  BoitrAge  lur  Qesch.  des  Desertionsprooeases 
nnch  erntur.  KirrhonrtK»ht<«/*  i6id.,  II,  1-88;  and  Dibtrich,  Evang.  EheKheiduno^ 
rtrht^  87  AS,  who  gives  a  clear  account  of  the  dcTelopment  of  matrimoiiial  pzooMB 
mnd  Jurisdiction. 
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BanctioD  of  tbe  civil  power;  and  these  bodies  were  compoaed 
of  both  lay  and  ecclesiastical  members.' 

A  tme  idea  of  the  position  of  German  ProteBtantiam 
regarding  tbe  divorce  problem  cannot  be  obtained  merely 
from  an  examination  of  its  doctrines  or  its  legislation. 
These  were  supplemented  in  several  ways.  Their  severity 
regarding  the  grounds  of  separation  can  only  be  appreciated 
at  its  real  value  by  keeping  in  mind,  as  already  suggested, 
that  the  aword  of  the  judge  often  cut  the  marriage  tie  on 
account  of  adultery  or  other  crimes;  and  that  aome  of  tbe 
reformers,  notably  Luther,  Brenz,  and  Melanchthon,  were 
inclined  in  certain  cases  to  tolerate  concubinage  or  even 
bigamy,  in  preference  to  full  divorce.'  But  it  is  especially 
noteworthy  that  the  judicial  decisions  in  divorce  Baits, 
whether  consisting  in  tbe  opinions  of  tbe  learned  or  the 
decrees  of  the  magistrates  or  consistories,  were  in  general 
somewhat  more  liberal  and  more  practical  than  either  the 
ordinances  or  tbe  dogmas  of  the  church.' 

b)  Opinions  of  the  Eniilish  reformers.  —  The  Fathers 
of  English  Protestantism  as  n  body  are  more  conservative 
than  their  brethren  across  tbe  channel.'     By  the  chiefs  of 

lAF^^ordiiig  to  StOlzbl.  retier d'U  la ndaAerrl.  EhachridMjiijtrtchi.U  B.,pauiin, 
■tter  the  creation  of  cooaitRorio^.  sa  well  as  bnture,  clie  head  of  the  siiM  — Lumta- 
Jtrrr—retniliod  Bright  of  dlBpensatioa  tts»iiiBniu*epi«Dpm;  and  iu  Protealant  iBads 
bis  power  to  mint  diToroea  io  certain  cases  was  nut  entirely  aupursedod  by  the  Im- 
periallaw ot  1S7S.  These  poiii(9, eopeciatly  the  last,  hnresiTfla rise  toacoDtroTorsial 
Utetature:  bw  U  KCKBB.  Zioi  iandnth.  Ehacheid»ngtnKlit,liB.,wiia  holds  that  tha 
BDthority  of  the  i^ndo^rT-WBSBDperBededbjtheaoCoI  IHTSj  aod  compare  EcaKIOB, 
DoM  Recht  der  Ehacheidtina,  1*1  ff.;  tba  worka  citsd  by  StOlibi,,  op.  cit.,W  tt.;  by 
ltBCKKB,op.ciI.,SS.;  and  those  iathiacDimestioDdiiiicribed  in  BlbUoerapbiCBl  Note 

iSee  tbe  proofs  presented  by  Bichteb,  Bn'trOiw,  40-50;  and  chap.  li.  p.  390. 

iBiCBTEB.op.  eit,,  tSft..  eitesMTerBloBseBasBTidaDce.  On  the  otber  hand,  tbe 
Wlttenbnrs  decieioDa  analyuMl  by  Uejbk.  Znm  Kirchenrechlt.  190  B.;  and  those 
pnhlished  by  ScnLEUSKEB.  "  Zq  den  Anlftntreo  pmt.  Ehernchls,"  ZKQ..  XJII,  ISD  ff., 
142  ff,.  toUov  maialy  the  oooHeriatire  direction.  In  this  connection  read  tha 
"Antwort  anff  elliohe  Fragon  nod  GesonvnrS"  inSABCESiUB,  Vom  heil,  Eheitande, 
ma.;  or  in  idem,  Corpia  Jaris  mol,.  ZI8  ff. 

Lbckt,  Democracy  "nA  Librrly,  H,  300;  OlaSBOH.  Le  managt  civil  d  i< 
I    AvorccBlO,  Sll;  aDdMem.HutoiFedwdroU.  V.BBB. 
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the  really  refonning  or  Puritan  party  among  them,  however, 
ideas  scarcely  less  bold  than  those  of  Luther  or  Calvin  are 
advanced.  The  same  arguments  are  used  and  the  same 
causes  of  separation  are  admitted.  But  these  ideas  ulti- 
mately find  no  place  in  the  canons  of  the  established  church. 
Under  Edward  VI.  the  leaders  of  the  Protestant  movement 
defend  their  position.  ''Strongly  disapproving  the  excessive 
liberty  of  divorce  which  the  ecclesiastical  tribunals  had  for 
generations  afforded  to  society,  they  were  not  less  unanimous 
in  condemning  the  doctrine  of  the  absolute  indissolubility  of 
wedlock  If  it  was  wrong  on  the  one  hand  to  allow  hus- 
bands and  wives  the  liberty  of  separating  on  frivolous  pre- 
Ux„.  ..d  to  provide  the  f„L»  oZ^  ^th  ..J^ 
gates  of  egress,  whose  double  locks  obeyed  the  pass-keys  of 
perjury  and  corruption;  it  was  on  the  other  hand  no  less 
hurtful  to  society  and  impious  to  Qod  to  constrain  a  pair  of 
human  creatures  in  the  name  of  religion,  to  persevere  in  an 
association,  that  could  not  accomplish  the  highest  purposes 
of  matrimony,  and  debarred  the  ill-assorted  couple  from  the 
serene  and  wholesome  pleasures  of  Christian  life.^^ ' 

The  average  sentiment  of  the  age  is  quaintly  expressed 
in  Bullinger's  The  Christen  State  of  Matrimonye,  translated 
by  Bishop  Miles  Coverdale  in  1541.  ''That  is  called  iuste 
diuorce,  when  as  nether  partye  maye  take  the  tother  agene, 
so  it  is  in  the  lybertye  of  the  fawtlesse  partye  to  mary 
another."  Such  a  "divorce  is  permitted  of  god  for  the 
welth  and  medicine  of  man  and  for  amendment  in  wedlok. 
And  like  as  all  maner  of  medicynes  and  specially  some  as 
they  that  go  nyest  death  as  to  cut  of  whole  membres  ,  •  .  . 
are  very  terrible.  So  is  divorce  indede  a  medicyne,  but  a 
perilous  and  pitefulL  ....  The  papistes  haue  forbydden 
the  innocent  and  vnguiltye  parte  to  marye  after  the  diuorce 

1  jBArFSBSON,  Bridf  and  BridaU^  11, 816.  This  snmmary  really  gives  the  gist 
of  Milton's  argument  in  his  ''  Doctrine  and  Discipline  of  Divorce,'*  Prose  TForte, 
m,  ieSh278. 


HiSToEY  OP  Separation  and  Divorce 


73 


made:  Which  yt  was  no  thiuge  els  bat  euen  violently  to 
cast  a  snare  about  poore  peoples  neckes,  and  to  drawe  them 
vnto  vyce  and  syima  For  the  diuorced  coulde  not  refrayne, 
and  mary  they  were  not  permitted,  therfore  with  violence 
were  they  forced  into  wbordome."  ' 

The  favorite  metaphor  of  the  reformers  is  also  employed 
by  Master  Henry  Smith,  In  his  Preparation  to  Marriage, 
written  in  the  reign  of  Elizabeth,  divorce  is  described  as  the 
"rod  of  mariage"  and  the  "medicine  of  adultery."  If  daty 
be  done,  he  says,  "then  I  need  not  speake  of  divorcement, 
which  ifl  the  rod  of  mariage  and  divideth  them  which  were 
one  fiesh,  as  if  the  bodie  and  soul  were  parted  asunder.  Bat 
because  all  performe  not  their  wedlocke  vowes,  therefore  He 
which  appointed  mariage  hath  appointed  divorcement,  as  it 
were,  taking  a  privilege  from  us  when  we  abnse  it.  As  God 
bath  ordained  remf^dies  for  every  disease,  so  He  hatb 
ordained  a  remedie  for  the  disease  of  mariage.  The  disease 
of  marriage  is  adultery,  and  the  medicine  thereof  is 
divorcement," ' 

Nearly  all  the  Eoglish  reformers  of  the  sixteenth  century 
[  agree  in  rejecting  separation  from  bed  and  board  as  a 
'  "papist"  innovation;  and  they  are  equally  unanimous  in 
allowing  the  man  for  unfaithfulness  to  put  away  his  wife 
and  contract  another  marriage.'  Prevailing  opinion  appears 
also  to  have  accorded  the  same  privilege  to  the  woman  on 
like  provocation;  but  there  wore  undoubtedly  some  in  the 
Protestant  ranks  who  were  not  so  liberal  in  her  behalf.  In 
particular  this  seems  to  be  the  correct  inference  to  be  drawn 
from  the  antagonism  and  excitement  caused  by  the  bold 


if  Mnlrinumyt,  Its 


■  Qr.,  tor  eiBDple,  Bbcok'8  "  CBtechlsm, 
(Wd.,  in,  Sffl;  TTKDOI.E.  KjrjxmlionA.  51,  S2: 
BB,  ra,  wbo  (ToiiU  thia  uueb  Ui  both  paitles. 
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position  of  Hooper/  who  won  a  perilons  distinction  through 
his  sensible  demand  for  even  justice  to  the  sexes  in  this 
regard.*  According  to  the  common  view,  malicious  deser- 
tion on  the  part  of  either  spouse  is  a  second  scriptural 
ground  for  the  complete  dissolution  of  wedlock.  The 
singular  logic  through  which  the  words  of  Paul  are  made 
to  sustain  this  distinctively  Protestant  doctrine  may  be 
illustrated  by  a  typical  example.  *'But  to  our  purpose," 
exclaims  Tyndale,  "what  if  a  man  run  from  his  wife  and 
leave  her  desolate?  Verily,  the  rulers  ought  to  make  a  law, 
if  any  do  so  and  come  not  again  by  a  certain  day,  as  within 
the  space  of  a  year  or  so,  that  then  he  be  banished  the 
country ;  and  if  he  come  again,  to  come  on  his  head,  and  let 
the  wife  be  free  to  marry  when  she  wilL'^  But  how  is  this 
liberty  to  be  reconciled  with  the  words  of  Paul  who  allows 
a  brother  or  sister  a  divorce  when  deserted  by  an  unbeliev- 
ing spouse?  Easily;  for  elsewhere  "he  saith,  *  If  there  be 
any  man  that  provideth  not  for  his,  and  namely  for  them  of 
his  own  household,  the  same  denieth  the  faith,  and  is  worse 
than  an  infideL^  And  even  so  is  this  man  much  worse  to  be 
interpreted  for  an  infidel,  that  causeless  runneth  from  his 
wife."  • 

1  Hooper*8  ieachln^  caused  great  exeitement:  see  the  letter  of  John  ab  Ulmzb 
to  BuUiliiOKB,  in  Original  LeUen  rekUing  to  Ef%oUah  B^ormaHoiu  418.  Bnllinger  is 
said  to  hold  the  same  views :  iMd.,  422.  At  his  trial  one  of  the  charges  against 
Hooper  was  that  he  taught  that  the  bond  of  wedlock  may  be  dissolved  for  adnltery : 
HOOPKR,  Laier  Writing^^  xxiii. 

s  HOOPKR,  Earlif  WriUng^^  382-87,  declares,  on  the  authority  of  Mark  10 :  12,  that 
the  woman  as  weU  as  the  man  may  divorce  for  adnltery.  To  those  who  deny  this 
according  to  the  Mosaic  law  he  says:  **  1  grant  the  same,  but  I  am  sure  the  poor 
woman  was  not  compelled  to  live  with  her  adnlterous  husband;  for  the  law  oom» 
manded  such  a  villain  to  be  slain,  and  so  pat  the  honest  party  to  liberty ;  and  so 
should  it  be  now-a-days,  and  then  the  question  of  divorcement  would  be  ended** 
(383).  Again,  to  those  who  say  if  woman  had  this  right  **  marriage  could  never  be 
sure  nor  constant,  for  women  would  change  still  at  their  pleasure,**  he  replies, 
"there  is  given  no  such  liberty  to  man  or  woman  by  the  word  of  God,**  meaning, 
doubtless,  separation  at  pleasure,  except  for  cause  established  in  court.  In  a 
letter  to  Henry  Bullinger  he  defends  his  doctrine  of  divorce  as  to  the  woman: 
Original  Lettart  rei.  to  EfigtiMh  B^ormcUion^  64. 

s  Ttndalb,  JExpotifioiu,  54, 55.  A  similar  illustration  of  the  straits  to  which  the 
Pvotestant  was  brought  in  his  necessity  of  appealing  to  authority  is  afforded  by 
Booer,  in  Miltoii*8  Ptom  IToHb,  III,  30O:  ''Hither  may  be  added,  that  the  Holy 
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Far  more  daring  than  any  of  the  English  writers  before 
Milton  is  Martin  Bncer,  of  StrasBburg,  whose  doctrines  of 
divorce  comprised  in  the  book  dedicated  to  Edward  VI,  are 
almost  as  bold  as  those  of  ZwinglL  According  to  this  fam- 
onfl  theologian,  for  two  years  professor  at  Cambridge,  and 
greatly  venerated  by  his  contemporaries,  divorce  is  a  divine 
institution ;  and  it  ought  to  be  granted  not  merely  for  un- 
faithfulness and  desertion,  but  for  many  other  reasons  as  well. 
It  ia  curious,  but  thoroughly  in  keeping  with  the  mental 
habits  of  his  age,  to  see  how  he  persuaded  himself  that  the 
causes  of  divorce  sanctioned  by  the  decrees  of  the  "pious 
emperors"  from  Coustantine  to  Justinian  are  not  "contrary 
to  the  word  of  God ;"  may  therefore  "be  recalled  into  use  by 
any  Christian  prince  or  commonwealth;"  and  are  thus  "by 
divine  approbation"  valid  among  Christians  at  the  present 
hour.'     Usually  in  his  treatise  he  advocates  equal  liberty  of 

8|iir[t  srsnta  desartlna  to  be  a  cuaBs  of  diraros.  in  tbciee  answers  giTon  to  lbs 

CorinthiaDs Bat HiiDewill  sbt,  that  thlsiBspokeDofamubelleTerdepartiag. 

But  I  bsseocb  ye,  dutb  out  he  reject  the  taltb  of  Christ  In  hia  deeds,  who  rashlr 
braaki  the  bolf  eoTenant  of  wedlock  inatitatod  by  OodT  Aod  bosidoa  this,  the  Holy 
Spirit  does  not  make  the  miabelleTiDg  of  him  vrho  departs,  but  the  departing  of  him 
vho  diabalieTes,  to  be  the  Jost  OBUSO  of  freedom  to  the  brother  or  slater.  Slnee 
thereTora  it  will  be  agniad  amooK  ChristiaiiB.  that  they  who  depart  from  vodlock 
wltbont  inst  oaiiae,  do  not  onlydeay  the  faith  of  matrimony,  but  of  Cbtist  also. 
wbateTBTthey  profess  with  their  mootht;  it  is  bnt  reason  Ui  eonelnde,  that  the  party 
deurtcd  is  Dotbonnd  io  aaae  of  cause  leas  desertion,  bnt  that  he  may  lawfully  seek 
another  consort,  if  It  be  needful  to  bim.  toward  a  pare  and  blameless  oonrersaCioD." 
<y.  alKi  the  argamunt  of  Uiltom,  "  The  Doctrine  and  DisolpUaa  ot  Dlforce,"  Prme 
Warkt,  HI.  258.  2S9. 

IBdceb.  in  UiLTOit'a  Prote  Worla,  III,  300.803,292,  SOS.  SOS-A.  Bysomeorbia 
bratbr«D  be  waa  regarded  as  a  fanatic  on  this  subject  as  the  following  letter  from 
JoaN  BcBCHXK  to  Hbmkt  Bullinoeb  shows:  " Strasbuigb.  June  8,  l&SO:  Buoer  U 
loon  than  lioeatioai  on  the  aabjeet  ot  marrloeu.  I  hoaid  him  once  dlaputing  at 
table  upon  tbis  queation.  when  he  asaerted  thnt  a  diiorae  ahonld  be  alloved  lor  anr 
mason,  howerer  trifling;  so  that  he  is  coaaiderod,  not  withoat  canae.  by  oar  bishop 
of  Winchester  as  the  author  of  the  book  puhlbbed  ia  dgfcoee  of  (he  LandgrsTe.  I 
an  ignorant  as  to  what  the  hireling  Baoei,  who  fled  from  thia  church  before  tba 
wolf  Game  la  sight,  is  plotting  in  England."  —  Original  Letferr  rtl.  to  IKe  £n(r.  Brf., 
6U.«M. 

"Philip,  landgrave  ot  Heue.  in  addition  to  Christina,  the  daughter  ot  the  lata 
dolie  Qeorge,  to  whom  he  had  been  nnited  many  years,  and  by  whom  he  had  a  large 
(amily.  married  on  March  3,  IIMO,  a  lady  named  Hantoret  de  Sala.  and  this  with  tha 
Muuent  of  the  iandgrariae  under  bor  own  hand  and  seal.  PreTioua  to  tills  be  son^C 
to  obtain  the  sanction  of  Luther,  Uelanchthoo,  and  Bucer,  whose  want  of  firmness 
In  tbia  paiafol  cuno  has  called  forth  the  most  violent  iaTeotiiss  from  Vorillus  and 
bishop  of  Ueaaz."  —  /bHl.,B6G,  note. 
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divorce  for  both  consorts ;  but,  in  contradiction  to  the  spirit 
of  hia  own  teaching,  in  one  chapter  he  sets  forth  a  doctrine 
which  would  place  the  wife  absolutely  at  the  mercy  of  a  U- 
centions  or  despotic  lord.  A  passage  from  the  prophet 
Malachi  Bucer  renders:  '"Take  heed  lo  your  spirit,  and  let 
none  deal  injuriously  against  the  wife  of  his  youth.  If  he 
hate,  let  him  put  away,  saith  the  Lord  God  of  Israel,  And 
he  shall  hide  thy  violence  with  his  garment' — that  marries 
her  divorced  by  thee.'"  On  this  authority  he  concludes 
that  "by  these  testimonies  of  the  divine  law  ....  the  Lord 
did  not  only  permit,  but  also  expressly  and  earnestly  com- 
manded his  people,  by  whom  he  would  that  all  holiness  and 
faith  of  marriage  covenant  should  be  observed,  that  he  who 
could  not  induce  his  mind  to  love  his  wife  with  a  true  con- 
jugal love,  might  dismiss  her,  that  she  might  marry  to 
another."'  Verily  this  ia  naive  morality.  Such  singular 
care  for  the  wife's  happiness  tinds  scarcely  a  parallel,  unless 
indeed  it  be  in  the  ethics  of  John  Milton,  to  which  we  must 
presently  recur. 

But  positive  evidence  of  the  views  of  the  Reformation 
Fathers  has  been  preserved  for  the  time  of  Edward  VI. 
Under  Henry  VIII,  the  principles  of  the  canon  law  touching 
divorce  remained  in  full  force,  except  that  by  restricting  the 
number  of  forbidden  degrees  to  those  recognized  by  the 
Iievitical  code,  and  through  the  abolition  of  pre-contracts, 
the  chances  for  escaping  the  ties  of  marriage   by  crooked 

>Hal.::lS.  Ifl,  whicbmthe  James  vsraioa  b  siTea:  "Tberetors  take  boed  to 
jaar  spiiiC.  sod  let  ddus  deal  treacheronsl]'  agaiiiat  Lbe  vita  oF  bis  yoatli.  For  tha 
Lord,  the  Qod  of  Israel,  sailb  tbat  be  batetb  putting  awaj:  for  one  coTcretb  tlo- 
lence  with  bis  garment,"  el«.  I(  may  be  noted  that  Milton,  "  Dootclno  end  Disoi- 
idinuot  DiTorce,"  i>r»K  Worla,  III,  136.  followiog  "Calnn  and  the  best  traoslatioas," 
iBDdsrs  the  passage  tram  Halaobi,  "  ha  wbo  bates,  let  him  dlTorce,"  thus  agreeing 
•SBeittisll]'  with  Bocer. 


•BdCBI,  loBltTOM,  PtomW 

n,  SZS-m,  vbo  betieies  that  tbeat 
■oeepted  b^  the  moaf'Tinaoos  i 


.  Cf-  JfiArrBESOH,  Brida  and  Bridali. 
at  Baser,  bawevor  shockiDg  to  Qs,  vers 
in  Che  Biileentb  sod  saTeateeotb  ceo- 


d 


History  of  Sepabation  and  Divorce 


77 


I 


ways  were  eomewliat  lessened.'  The  restoration  of  pre-con- 
tracts' under  Edward  VI.,  however,  caused  the  reformers  to 
tear  lest  the  old  evils  growing  out  of  clandestine  anions  and 
nnllification  of  false  wedlock  on  the  pretest  of  previons 
sponsalia  de  pracsenti  would  also  be  revived;  and  this 
quickened  their  desire  for  a  formal  settlement  of  the  law  of 
divorce  in  harmony  with  the  altered  views  of  the  English 
charch.  Accordingly,  an  act  of  Parliament  authorized  the 
appointment  of  a  commission  of  tbirtj-two  persons  to  pre- 
pare a  "complete  code  of  ecclesiastical  laws,'"  The  com- 
mission selected  in  pursuance  of  this  statute  comprised  the 
most  learned  divines  and  lawyers  of  the  Protestant  party. 
Their  task  was  well  performed;  and  their  report,  drafted 
mainly  by  Cranmer  and  translated  into  Latin  by  Dr.  Had- 
don  and  Sir  John  Cheke,  was  submitted  in  1552  under  the 
title  of  Reformatio  Legum  Ecclesiasticaj-uvi.* 

This  code,  though  it  was  never  put  in  force,  perhaps  in 
consequence  of  the  king's  death,  is  regarded  as  a  faithful 
index  of  Protestant  opinion.     Before  referring  to  its  treat- 

■  Bgr  IE  H.  Vtll,  o,  3S.  QT.  BsBVEa,  Hiit.  qf  Eng.  Law.  TV.  333-3B;  Qlasmn,  EM. 
dM  droit.  V,  89. 

OnHeBry  Vin.'adiYoreaBeePdHiooK,  Rfcordt  of  ttie  Re/ormalion :  Thx  Divorct, 
ISR-l&U,  DODtaiDioK  tha  original  dociunsDtsi  Burnet,  fft'if.  o/  rAe  Rrformatiim,  I. 
It-UI;  Oba«i.  Marriage  and  Family  Belatiom,  59e-ace;  Tbwino,  The  Fomii)/.l(t: 
WOOI.SBT,  Z>ii<orce.lSg,168;  JEACFBESON.  Srida  and  Bridalt,  I,  111.124;  II,  Sl^ff., 
whodetoDds  tbe  king  on  IbsKrouDd  Uiat  the  pope  did  antsTHDt  liim  tha  iodiilireiiea 
whicbpriTataoitiEflnsooDBtfuitlrenJoredieaikeciiillr  when  thej  wen  Able  lo  pay  for  it. 
There  Is  a  Talaable  bibliographj  o[  Henry's  diTorco  in  HuTa.  Marriage  of  A'ear  Kin. 


I,  c.  11.  a.  the  amoant  by  jEArPBEBON,  >yp.  dt..  II,  317,  SIS. 
•  The  report  was  pubtisbod  in  1S71  under  aapervision  of  Archbishop  Parker;  and 
(hen  in  an  OiFcrd  reprint  al  1&»):  WoOlhkt,  Bivorte.  110,  nota.  I  have  roUomd  the 
oiDelleDt  sQDimBry  by  jBArPBBSOK.  partly  conlainlng  the  Latin  text:  op.  eit..  U, 
aiS-SS;  and  Reeves,  ?^.  0/ Son.  I.au',  V,7*-80.BiieBa8DDd  aoalyals.  C^.alsoHju^ 
tin.  CoTHtf.  Hut.,  1. 101. 102,  note;  LiNOiU),  HiX.  of  Xnglantt,  IV.  264;  Hahmick, 
Marriage  Law, «:  Qeasi .  Marriage  and  Familg  Relationj,  8  n.  6,  S7S :  ifeport  of  the 
Divorce  Omtnlaion.Farl.Faperi.lfSi-^i;  Beport  of  Iht  Bee.  Courtt  Com m.,  I98S, 
sxii-iiziii,  iiitI:  Biaaor,  Marriage,  Divorce,  aiut  Stparalion,  I.gllBS:  Hacqdeen, 
Frnttical  Trealite  (London,  1W2),  (67;  Law  Reviea  (j^gluh),  I,  SBBSS:  Bcbk.  Etc. 
LaiB.  H.SOS  H. :  LecKt,  Democracy  and  Liberty.  II,  ITS;  LtJo«ocK,  Bitt.  of  Marriage, 
l1S,m;  ilaaaiM,MarriaBt,AduUeni.  and  Divorce,  U,S!J-sa. 
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ment  of  the  question  of  divorce,  some  of  its  general  provi- 
sions may  be  mentioned.  These  often  show  the  strong 
common-sense  and  lofty  moral  purpose  of  its  framers.  The 
consent  of  the  parent  or  guardian  is  made  necessary  to  a 
valid  marriage.  Children  whose  reasonable  desires  in  mat- 
rimony are  hindered  by  the  caprice  or  unkindness  of  those 
having  authority  over  them  are  granted  the  right  of  appeal 
to  the  ecclesiastical  magistrate,  who  may  give  redress.  Aged 
women  are  advised  to  forbear  from  wedlock  with  young 
men.  A  marriage  secured  through  fear  or  violence  is  ren- 
dered  void.  An  attempt  is  also  made  through  severe  penal- 
ties to  check  those  crimes  against  women  which,  as  elsewhere 
shown,  were  first  effectively  dealt  with  during  the  Puritan 
Commonwealth.'  "They  ordered  that  the  betrayer  of  a  vir- 
gin should  be  excommunicated  until  he  had  married  his 
victim,  if  it  was  in  his  power  to  wed  her;  or  until  he  had 
assigned  to  her  a  third  of  his  property,  or  made  some  other 
sufficient  arrangement  for  the  support  of  her  offspring,"  if  on 
account  of  legal  impediment  he  could  not  make  her  his  wife.' 
Hereafter,  according  to  the  report,  spiritual  affinity  is 
not  to  count  as  an  impediment  to  matrimony.  Separation  a 
mensa  et  thoro  is  not  recognized;  but  complete  divorce  a 
vinculo  matrimonii  is  granted  '4n  cases  of  extreme  conjugal 
faithlessness;  in  case  of  conjugal  desertion  or  cruelty;  in 
cases  where  a  husband,  not  guilty  of  deserting  his  wife,  had 
been  for  several  years  absent  from  her,"  provided  there  be 
reason  to  believe  him  dead;  ''and  in  cases  of  such  violent 
hatred  as  rendered  it  in  the  highest  degree  improbable  that 
the  husband  and  wife  would  survive  their  animosities  and 
again  love  one  another  ;^^'  but  separation  is  not  permitted 

1  Soe  chap,  x,  soc.  i,  pp.  421-23  above. 

S  JSAFFRBflON,  op.  cif.,  IT,  322. 

>'*  Intt«r  oonJiiiEroH  si  capitales  intercedant  inimicitiae  tamqoe  vehementer  ezar- 
wsrint,  ut  altor  altorum  aut  iDsidiis  aut  yencnis  appellat,  aot  allqua  yel  aperta  yi, 
Tol  oonulta  pOHt(^«  yitam  yolit  orip(«re,  qoamprimum  tarn  horribile  crimoD  probatum 
fuorit,  rite  in  Juditio  diyortio  yolumuH  hujuscomodi  peraonas  distrahi."—  Rtf.  leg, 
0CC, :  ap,  jBArrmKSON,  op.  ci7.,  II,  320, 321,  uoU\ 
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for  frequent,  though  not  incesaant  or  vehement,  quarrels.' 
Divorce  ia  denied  where  both  partners  are  guilty  of  unfaith- 
fulnees ;  and  when  one  is  guiltj,  only  the  innocent  spouse  is 
permitted  to  contract  another  marriage.  Self-divorce  is  for- 
bidden. In  all  cases  it  is  the  province  of  the  ecclesiastical 
court  to  determine  whether  there  exists  a  just  cause  for  sepa- 
ration.' EHnally,  it  maj'  be  noted  that  adultery  &s  a  crime  is 
severely  dealt  with,  though  the  commissioners  do  not  go  to 
the  length  of  prescribing  capital  punishment,  as  some  of  the 
English  reformers  would  have  desired.  The  guilty  husband, 
if  a  layman,  shall  "restore  to  his  injured  wife  whatever  pos- 
Beeeions  she  had  brought  him,  and  also  surrender  to  her  one- 
half  of  all  his  other  property.  He  was,  moreover,  sentenced 
to  exile  or  imprisonment  for  life.  Convicted  of  the  same 
offence,  the  wife  lost  her  dower  and  all  interest  in  her  hus- 
band's property,  and  was  consigned  to  life-long  imprisonment 
or  banishment."  For  this  crime  and  similar  offenses  "cleri- 
cal delinquents"  are  treated  with  even  greater  severity.' 

The  report  prepared  by  the  commission  never  received 
the  sanction  of  the  king;  nor  does  it  appear  that  any  authori- 
,tative  change  in  the  canon  law  relating  to  divorce  was  ever 

lade  until  the  present  century.  Nevertheless  the  Reformatio 
Legum  "is  a  work  of  great  authority,  showing  the  recognized 
;Opinion  and  sentiment  of  the  church  of  England  at  that  time 
^■nd  containing  the  views  of  the  first  reformers.'"  The  prin- 
ciple represented  by  it  was  carried  out  in  practice,  though  it 

lay  well  be  doubted  whether,  as  is  sometimes  urged,'  the 


"P>rT«  oontontiooM,  nisi 
E<M..'  ap.  jMArFBESOK,  op.  cit..  I 
>  jBArFsraoN,  op,  cii;  11,  X 

•So  br  Sir  John  Stoddart  ii 
A:  "TluiTeransIapproheadbl 
Ilk  ol  ■Dtborit]',  altbougb  u 


in  Indncnnt,"— Ac/.  leOt 


'Geuit.  Marriitge  nml  Family  Relaliom,  8  a.  6. 
bla  Bfideneo  betoro  the  Lords'  Siileot  Committee, 
it  Iba  Re/omatio  legttm  having  been  pubUshad  as  a 
logiBlat. 


followed:  and  for  that  rosson  illt^teSpirilt^alC^>urt 
iage^    Because  /  believe  that  from  atrout  the  year  l&Ct 
>l  kcld  bjf  Uie  Chtireh,  awut  therefore  tcai  not  held  bj/  th 
'nuta  1^  Eviiletict.21  [  Law  Btvieic  (Kna.),  I,SS!1.3Se. 


5 


^^  JBxu^tmovikh  IsgTiTCTioai* 


.1  •:mit   JAnatalioii  (if  wedLod.     Armrriing  :d  ^k  bushic 
.inn    \t   auiuwwt;  diwinsfr  was  probafaij  §cIL  pnamnmixct 
I  mvf  iJHWijn  ktiiMm;.  bnt,  wiurtever the abiy^  it  ^at^iixjeeB^ 

I  wra  rstfBvmc^'vi^iicioe  that  froni  about  134S  %:  IrSlItf.  except 

Y  "tie-  sftocr  [leriod  (jf  Xarj's  Teign,  *"die  commxiDitj^  in 
«■»  or  ntioitorn  relied  npoii  them  as  justifTizi^  a  gecond  act 
vaBtSBHir/**     &vr  idteody  in  1548 — four  jears  before 
ilwncir's  lAMmmawni  bad  completed  its  report — the  new 
I  ovtncs  J'lii  l^eeiL  in  a  measctre  soatained  by  the  well-known 

ggt.n,  f^^unt  Nvrttiamptan,  brother  of  Queen  Catherine  Parr. 

'  J!^  "  *TMtttnir  '^  ^ieeiaiun  of  an  ecclesiastical  court  m«rat- 

•;i^  "tut  <;7?ai.  Ilia  wife,  Anne  Bonrchier,  the  ■Bar^:xi&  bad 

.  n%mv%^  t\asitlli»r  itnion  with  Eliasabeth  Brooke.  di3«i:^/iKr  of 

.-.^  ^Vl'bAMW     Subaeqtumtly  a  commission  of  de]hB|;uies^ 

^^wn!M  ^vr  tb!e  .-ucvkbiahup  of  Canterbory,  dedaied  tbe  sec- 

\n  "uai'i^iy  ^~«iid»  ''beoanBe  the  former  contract  had  been 

yt^i^fci,*^  il«iUMi'<l*^  by  Anne  Bonrchier^s  infidebtyr  and 

.  .  ^%>:1  tt^^j«.  \i.t>^'t«oti  waa  uuniLnned  by  an  act  of  Parliament' 

*  ,Mv  a  vivKM^tvi^  ttit*  itiarriadje  vaM  *^by  the  law  of  God,— any 

^%^M%  «H^^lel»aaticai«  law,  or  nsage  to  the  cantrary 


-.    ^«.  M.^ttl,    <.*riiniiuir«xuunedthe  Fatbafs 


N.*  ■ 


^.     ■^ww'  'H  ^4HiHKT {  uM  tlw  imttMnoI  vhkh  he  thus  eoUacud , 
^  **^'^^^  -^^^^^  •5*h"«^»K  >'»4k»  .an*  It  fomiiuuy,  says  he  has  9e«ii:  HiaL^f 

'.     :^    ^  ^v>iv«i««» /'^tw^todi  ry-wfue,  46S,  460. 


^  ..■^■t^.tMi*.^  •  t^xHWi  .SiiiaiF(>KD*973).    It  is  not  a  din»«» MH; 


,^       rhM  !hU  t^  «itttMi«  bat  «Rocwoiisly,  referred  tt>  \ 

%M««  >  •  •  v>Hv«i .  SHRiiFOKD*  973) .    It  is  not  a  dimcci 

..%».^    <-^%*    t^  ^-«ix>is«»%M   i>iin»rc9btiL    Its  object  was  SMrnbr  to 

,,..«,««     .  •  !«•  *>«.«  ^«i«K   wUtwiHl  hop  the  ecclesiastical  sMftnnk 

'  ...^  ^         .     ^x-<  t   v<«^:^«^  ^'i^    ttVi»  i«rttitft{>Ie  on  which  the  act  tmiiiwt 

.   ,^.  ^.  »>-     ♦**«.v-»  vX^mtv  ^liivol^re  the  maniaiee  frv^r^o 

,^  »s  '.s.    w  ,>,•  i-wiis.  *Hi^  iNMt^y  %ieclared  them  to  be  «H«iiii|i 

.    ^.»  ^»**    *■•»*■•  V..,  >»-■  I  ^>sv*MU»4^imit  of  the  Marquis  imicTyli^ 

^   .  *^      ■       <*^    .*(*p  ».^>    '*<ir  \V«*«tf«r  (EDK.)tItSSft.9fc:  lt$M»t: 

'^-'   "»*     ^•^^    '^r»•^  \;K3k  37ff.;  Gbast.  49«.4(<^.IS^. 

'^    ^^^  <     -  <^x      v.,*^s**»i^    MM  r.i^fHly,  II,  174, 1*S:  ItontK.  iBie^ 

-■.■- ^^ 
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This  is,  indeed,  convincing  evidence  of  the  changed  opin- 
ion of  the  English  church.  Nor  can  it  be  questioned  that 
throughout  nearly  the  whole  of  Elizabeth's  reign  popular 
practice  was  in  harmony  with  the  doctrine  thus  proclaimed.' 
New  marriagea  were  freely  contracted  after  obtaining  divorce 
from  unfaithful  partners,'  Clear  evidence  of  this  tact  is 
afforded  by  Bunny,  himself  strongly  opposed  to  the  liberal 
tendency.'  As  a  matter  of  fact,  [wpular  custom,  sustained 
by  the  profound  sentiment  of  the  Reformed  clergy,  was  fast 
ripening  into  a  law  as  valid  as  any  which  a  legislature  could 
enact.  Such  a  tendency,  however,  could  not  fail  to  become 
more  and  more  obnoxious  to  many  of  the  leaders  of  the 
establiahed  clergy,  as  Elizabeth's  reign  progressed.  Arch- 
bishop Whitgift  defends  the  ancient  divorce  jurisdiction  of 
the  spiritual  courts  against  Cartwright,'  and  the  Puritan 
party  is  treated  with  ever -increasing  rigor.  Still  the  reac- 
tionary canons  passed  by  the  Chamber  of  Convocation  in 

I  According  to  (he  Report  of  Ike  CommistiimeTS.  ISU-f,  S,  diTorce  vbs  alloved 
dacius  the  pnriod  lUO-lSOZ. 

'See.  howeier,  Wdolsbi,  lyiwirce,  ITO,  111,  S13,  oho,  inilEtiDB  that  tbs  aocleut 
canon  law  waa  Dnehanged,  romarka  that  "for  a  Domberot  rears,  although  remar- 
riage after  dirone  WHS  naU  nod  lOid.BO  that  the  l^ne  »onld  DQt  be  legitimate,  do- 
dvll  peoalUes  were  attaohBd  to  It,  and  it  was  paniahabla  only  bi  aoclesiaaliol  cea- 
nlres."  Hddoo  many  married  "wilbotit  scrapie."  Cf.  (.'bus,  RomaiKc  of  the  Peer- 
eoe,  I.  Appendix,  upon  whom  Wooliiey  ieUe!i:  end  jEArrsEHON,  Brida  and  BridaU. 
11,313,  SS4,  who  holds  that  the  decision  of  Cbe  delegates  in  the  Northamptoo  caw  wan 
"  good  law  "  DDtil  1602, 

•  BuBHi,  Of  Diroree  for  Adutterit.  and  Jfoirvno  ofloinc  .■  that  there  ii  no  tvffi- 
ciaU  (FtirTandiolo  do  (Oxford,  1610).  This  book  had  been  written  many  years  before. 
The  praf  ace  ia  dated  Dec.  13, 19B5 ;  aod  la  it  Bann;  refers  to  the  Etate  of  pabUc  opinluD 
■nd  toe*eats,  uotobiy  in  Yorkshire,  ol  a  still  oarlior  time.    In  "aSormoo,"  be  says: 

their  wioas  lor  adolcerie  aod  marying  of  others,  had  not  sach  warrant  ia  the  words 
of  God  as  they  thonght  that  It  had."  Jost  before  dellTering  this  discoarae  a  gentle- 
Dan  who  desired  to  pat  away  his  wife  for  adultery  aod  marry  again,  "  and  haTing 
already  gotten  (into  a  little  paper-book  of  his)  thebandesof  unudriaor  the  Preachers 
otthoea  parts,"  had  come  to  him  tor  similar  support.  He  further  notes  that  "a  few 
Tseres"  earlier  not  less  than  "towra  mieral  persons"  of  one  of  the  greatest  families 
In  "those  parts"  had  married  again  after  diiorea;  and  in  geiieral  his  "AdYerllse- 
meot  to  the  Reader  '■  leaTos  the  impreasion  that  tlie  new  doctrine  was,  on  the  whole, 
tb*  preTailing  aoB ;  although,  accord  fog  to  law,  "  neither  tbosa  second  women  were 
1  any  duwrie.  nor  their  children  to  be  legitimate," 
tWBnoiTT,  "Defence  ot  the  in«wer,"  Work*,  III,  Ml  B, 
!»,  IV(V),M1, 
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(IiHTiiw  or  till!  (MasluBJafltival  court  i 
t(i  (^rmit  (liHHoliitiun  of  wedlock, 
form  of  jiidgtiKtiit,  divorce  war 
only  n  iiumHu  tit  thoroj  but,  whnti 
t1ii-n«  IK  HtroiifT  ovidt'Dce  that  fn>i 
for  tlio  tihort  [K^riofl  of  Mnn 
CHHCH  of  ndultory, n>liodiipoii  ': 
of  iiititriiuDiiy/"     For  alrend 
I'^lwiini'H  cjiitiiiibwion  Lad  " 
dfH'triiin  liml  1m>i>ii  in  a  mm: 
I'awMif  LonI  Northnmptoii   ' 
AfliT  iilitnitiiiig  a  ducisimi  . 

tii^  liiiii  from  bis  n-ife.  .'  ^ 

(Hnitnu'ttHl  niiolhvr  nnio' 
liord  Ooblinm.     Sub?  ^ 

luiuU'd  by  the  nrohbih- 
oml  inarrin^o  valid,  '■!■ 
idwolutoly  destroyed'"  •■  ■    '^. 

in  Utol  lliia  decision  .  -  •  ■'-> 
wliioliileclnres  the  l  ■  /.^■">.T,. 
dtvMal,  i.-nnou  et't'  -  ■■■ '  ''"■ 
notwitlislnnding."*       .  ,  '.    ,,     1.1 

>  I.illr  RtTK-v  (£ut-  ,.      .■-    ,.  i»^i, 


iinthi>riiini  (ID  dlvorcn  . 
iiii<<  ■  larmi  bonk,  will 
KiL'"™wf"'ii.  I.  JtH.  1; 
r.tmilt  ltrlaliiHu,y,     . 
■■lnii.lit]M.VI     ■ 


-J.  ilready  looked 

.-9    v>  ita  continoed 

.   I  werfully  a^aed. 

sh.aiiou  of  marriage 

I.  .i'i«brated  Foljambe 
;v  Star  Chamber  inci- 
te whiL-h  had  been  con- 
. ._  ^vard  by  decree  of  an 
Nh'u  follows  the  advice  of 
fr  .uiil  oivilians  assembled 
tU.  dM-laring  in  harmony 
if  niU't  judicial  separation 


tiivusKtioml  CMUtltDtlonB "  of  IWI. 

..U.I  il  U  Klrlotly  charged  "that in 
■tn.  mvil  i<irruniii|icet[oa  anil  adTico 
it4p,  hu  i>i(U>il  (lut  by  dsiXHitioDB  ot 
lit  tm  uiit  iidou  U>  thosols  confessIoD 
Il  mklh  fllthiir  within  or  withoat  tbo 
V  mttn  \n  rasn  ot  "wntoDces  pro- 
it  Mi>uiil,"lhiit"tboiHirtiM>iaBepa- 
,  JuiiiiH  MH'h  xlhpr's  life,  eontraot 
iHUn  II  ha*  hR>u  iiift<rr«d  with  soma 
I  "ituUlfyiiui  illTorea"  an  contem- 
iMUii  ihk  <'(  a  lowil  impliN  that  tba 
Lit  Hiiulil  haip  Uva  valid:  Me  Lata 
I  i>ilnl:  ■!«>  flM  fvr  hh  AUmitUm 


ilri<Yi>n]r.  Il  U  rammmily  n»- 
iin>  lilvral  l.iu'  of  tho  Bofurma- 
hi-,  lira  is  niainlr  traceable  to 
-.'1  Ni'i.-Atrhilailclphia.US, 
>Hit<t>.  ai»l  i*  olliorwi«a  mia- 
I  S-'..l.ibi.ll.X:t;tiEA>tT.Xa>^ 
1  l^.M^K.  4AVt:i:  HAaunjif, 
f...,'.  ->*!  IHn-et  ilth  ed.), 
1:;.  u,>tp.  Mi>  l\  Miowtnc  tha 
L>ii.li\.  nMart)*  Eh#dMl»loDaa 
.•  w.  w.vt  wi9.:<Kt  br  Adkald, 
u  \,'i>  V\jv'!f.l,V:  and  pa r- 
'  .a.t.  ii.>  ,-S  !r.*y  tvtraiulalcil 

..  .ivtoivti.1  I:\>»  hi»  Ant  wlta 
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Strictly  speaking,  it  may  not  be  correct  to  aay,  as  ia 
oommonly  done  by  law  writers,  that  the  Foljambe  case  marks 
I  ctunge  in  the  law  of  divorce  by  requiring  a  return  to  the 
trine  of  the  ancient  church ;  but  from  it.  at  any  rate,  two 
4inportant  inferences  may  be  drawn.  On  the  one  band,  it 
shows  that  the  custom  of  remarriage  after  separation  a  mensa 
et  thoro  was  continued  to  the  very  end  of  Elizabeth's  reign. 
L  On  the  other  hand,  it  constitntes  a  stage  in  the  development 

■  of  a  more  conservative  policy.     As  such  it  may  have  had 

■  something  to  do  with  the  legislation  of  about  a  year  later. 
iBy  royal  authority  in  1603  the  canons  of  1597  were  re- 
I  enacted  "word  for  word,"  and  consequently,  as  already  8Ug- 
I  gested,  they  incidentally  bear  witness  to  the  Reformation 
r  theory  and  practice  as  to  divorce  and  remarriage,  while 
I  deeming  to  admit  the  possibility  of  a  valid  dissolution  of 
I  vedlock  by  judicial  decree.'  For  the  first  time  in  English 
I  biatory  a  statute  of  1604  makes  bigamy'  in  the  modem  sense 


sown  adnHerjr],  and  afterwarda  hnd 

married  Batab  Pogo  IPnge],  danKhtsr  of  Ryo, 

a  bia  former  wife's  life-time,  tbis  was 

a  told  UBrriaKe,  the  divorce  boiDR  a  meiun  t 

Aod  John  Whll«ift,  then  Archbishop  of  Cantt 

iburr,  said  that  ho  had  caUcd  lo  him- 

•elf  at  Lambotb  tho  most  sage  diiiueB  and  c 

Unrein."    It  is  couolnded,  theretoro,  that  th 

is  deeiaioD  of  the  "nagv  divines  and 

ciriliaiiE"  miut  haTS  been  incidental  to  a  ca» 

nndar  trial  in  the  Star  Chamber,  and 

that  the  law  waa  menjly  declarpd  and  not  oha 

or  hilorl 

fl Itmiertll 

^^B  'Lcii 

^^■.•(iMir  p« 
^^^V  aafllcient 
^^^   (trslDt. 
<  obnrriui 


[,  fl  119H  □.  3,  where  the  aotbor  iosbta  on  the  eawntial  eorreatnasB 
oT  hii  orlKlna)  view.  Cf.  also  Law  Rcvieis  (Bug.).  I.  Xt,  SlZi  Report  of  the  Commit' 
{Divorce).  lSi2-i3,t-«;  and  MoBOill,Jlfamoiw, /tdttJiety,  and  Wcoiw,  11,233. 
Lou  Haieu-  (Bns.).  I,  38°.  One  of  thesa  caDaas  "provided  that  do  persons 
rated  atoroti  meata  should. during  their  Joint  lives, contract  matrimony  with 
sons,  aod  that  the  paitios  regairing  tho  asnteaCQ  ot  divoroe  shuuJd  give 
cantloD  and  aeenrity  into  the  oonrt  that  they  wonld  not  transgress  this  re- 
•trslnt.  Another  canon  leqniicd  the  jndge  who  should  grant  divorce,  wltbont 
obaarriug  thege  roles,  to  be  snapended  for  one  jteat  by  the  arobbiabop  or  bishop,  and 
declared  hia  sentence  atlerly  void."— Woolsbt.  CiDorce,  171, 172.  (?.  LucEOca,  SM. 
of  Marriage,  177  n.  2;  UoBOlN,  UaTriage.  AilvMem,  and  Dinrree,  U.  S33S. 

iBy  the  act  ot  I  Jamea  I.,  e.  xi,  "bisamy"  is  used  in  the  modeni  sense.  In 
■ledimval  laws  "bigamist"  is  one  who  marries  again  q/'ter  his  first  wife's  death ;  the 
word  "poly gam  1st"  being  employed  for  the  person  who  takes  another  womno  htfore 
the  death  of  the  first  spouse.  By  1  Ed.  I.,  1Z7S  (Slat,  de  bigatni;  Stat,  al Large[Piiilc- 
■ring],  I,  IIB),  benefit  of  clergy  is  denied  bim  who  is  a  bigamist,  t.  «..  has  contracted 
SMOond  marriage  after  death  of  tho  first  wife:  JEAmEaoN.  Bride$  and  Bridali,  II. 
tn.    Compare  Ol.AHaOH,  Hut.  du  drotf,  III.  IM.  185, 

"Aa  (or  the  crime  ot  polygamy  [the  tuodern  bigamy),  it  bath  not  been  made 


I 
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1507,  donbtless  designed  to  check  what  was 
upon  as  a  dangerous  abase,  bear  witness  !• 
existence;  if  indeed  by  implication,  as  is  {k- 
they  do  not  directly  sanction  the  dissolu; 
through  divorce.* 

Similar  testimony  is  afforded  by  the  c< 
case  in  1602,  when  a  court  sitting  in  the 
dentally  pronounced  invalid  a  marriage  v 
traded  after  separation  from  bed  and  I 
ecclesiastical  judge;  and  this  decisiou 
a  council  of  the  "most  sage  divines  v 
by  Archbishop  Whitgift  at  Lambet^ 
with  the  ancient  law  that  remarriag- 
is  null  and  void." ' 


It' 


•-'k. 


■ns  to 

of  the 

■i  rat  ion 

\pressly 

>t  extend 

.-riage  after 

rvrsons  that 

.Tood  by  any 

ooclesiastical 

wedlock  by 


•i        u 


1  These  oxdinanoes  are  known  as  the  "X 
CanoQ  105  orfRs  frreater  care  in  matrimoniol  . 
riage  **  is  required  to  be  dissoliwcl  or  amnvlhu . 
all  proceedings  in  dirorce  and muUitiet  efn,.. 
be  used,  and  that  the  tmth  mar,  as  far  as  i ., 
witnesses  and  other  la  wfolpioc^;  and  th...-.  .    «im«m. 
of  the  parties  themselves,  howeoerer  tak  I  . 
eonrt.**   The  Iffith  canon  reqoiree  a  bf 
noonoed  onlj  for  diToroe  and  separation 
rated  shall  lire  chastely,  and  neither  ■>* 
matrimony  with  other  persons.**    Fror- 
plausibility  that  both  ''diBK>lTinff  df:  - 


1  "o  ^-f  Pope  Gregory  the 

..t  u  «:.  ;is  Che  marrying  a 

*■.   ;  ^.vf  of  a  most  Ineonti- 

:  'St£«;ldad,  the  clergy  had  a 

jv.  iLctr  before  the  canon  law 

^  « .  ihis  sUtata  («  Ed.  I.], 

:iid  SO  soch  priYilege.**'— 

..•k'%.kMi«  ITS), US;  also  Jbaf- 

:  w  3y  t  Bd.  VL,  e.  12,  sec.  16: 

>  ^«»su««d  in  lacma  which  may 

s  uceodecL  Thia  prlYUege  is 

u««  beta  divers  and  snndry 

•c  '.o  any  widow  or  widows,  or 

i^^amy"  ssa  also  GLAsaoH,«|>. 


plated  as  valid  and  costomary;  am^ 
marriage  which  the  bond  is  inteno 
Rerifte  (Sag.),  I,  SB,  880,  and  tlie  «>  ' 
in  ike  Dirofree  Ltum  (London,  1831>  ' 

'The  Fbljambe  ease  has  gi~*.. 
garded  as  marking  the  formal  a^ 
tion  period  and  a  return  to  ci:. 
the  statements  of  Saucbld,  Ih 
from  6ih  Londcm  ed.),  m,  I'.'         j 
leading.    He  is  followed  Iqr  •'  .  . 
riaffe  and  Fostfly  ReJatUnut.  : 
Pro6a/c  and  IMroree,  115;  n.  --^ 

1. 86061.  IQB.   On  the  other 
researches  of  Cbaik,  Rmi  ^^ 
merely  eonflrming  azistiu^ 
whereas  the  facts  appeni    -^ 
Uenlariy  in  Moobb's  Cy.        rrv^vv* 
from  the  law-Franeh  a::^,,  .v    v 
dedand  by  ail  tha  ou;£  J  c  :^«i| 


^.: 


.<«%w«ajaK  piMMMl  most  be  made  with 

«.  u.  M  Hkh— Imws  term,  44  and  45 

M.-.  «%«M««!4  ('^iMV  were  still  married: 

.«  ^.tfMMUy  Halb,  Hist  qTfte  Pleas 

•^w*.**:^  £)to«wvs;  171;  Law  Reoiiew 

gf  abeolnte  divoroe,  in 

vlriW),  appears  to  make  no 

>  .^^.^-c  riMfrinrr     do  also  in  the  qnaint 

.M  aik.4  »ft**  -SM*^^  '*iM»  criBM  dissolaetb 
*  ,«  .**t'<^*i«'  v.'^»i«*i  Uigtts  who  says,  "seeing 
*^*  •,^  -inSt  ^JMA  i»  vIstMttt  and  cunoenient,  aa 
>^.vx  >tt4»i  *  Ant^^ii^  of  it  lo  foUow  the 
'\Mm  yjyt^  ^^^  ^*^  ^^  hutfbaad  withoat 
»  HrtA  *<«  '^  ^  ^^t^*^****  ludicis  oidiaarij 

I,  IK.  beii«««*  that  tha 

v^  v«a^  ^iiidrazMV  to  remar- 

dutUj!^  I   '^K>4  tuulkely  thai  the 

UjivrH.*«iB  eoorta  of 


.^^V.     *^    *d*i    JW 

'^^k  ^-    •    -•-^'«*-iA  :w  ^.LMe*  **  w  the  effect  of 


>^  4t«  w%^>«4<^  ^ 
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'  nullity  ia  not  intended;  for  tliiH  ia  provided  for 
by  another  exception  in  the  act  itself.  It  ia  equally  clear 
that  all  casea  of  divorce  by  judicial  decree  are  comprehended, 
whatever  the  canae  of  separation  assigned.  The  law  as  then 
interpreted  eeeicB  to  have  remained  unchallenged  until  1637, 
when  in  Porter's  case  the  conrt  of  King's  Bench,  without 
squarely  deciding  the  point,  expressed  a  doubt  whether  a 
woman  remarrying  after  divorce  for  cruelty  was  exempt  from 
punishment  under  the  proviso  of  King  James's  statute;  be- 
cause, "if  this  should  be  suffered,  many  would  be  divorced 
upon  such  pretence,  and  instantly  marry  again,  whereby  many 
inconveniences  would  arise.  "Whereupon  she  was  advised 
not  to  insist  upon  the  law,  but  to  procure  a  pardon  to  avoid 
the  danger;  for  it  was  clearly  agreed  by  all  the  civilians  and 
others,  that  the  second  marriage  was  unlawful.'"  Neverthe- 
less, the  hesitation  of  the  court  does  not  appear  to  be  justi- 
fied either  by  the  plain  words  of  the  act  or  by  the  weight  of 
legal  anthority.' 


III.  LAW  AND  THEOBT  DUBINQ  THBEB  CENTURIES 
a)  The  views  of  Milton. — With  the  opening  of  the  Stuart 
era,  therefore,  a  reactionary  policy  with  respect  to  divorce 
was  eBtablished.  For  two  centuries  and  a  half  thereafter 
the  principles  of  the  ancient  canon  law  were  administered 
by  the  English  spiritual  courts.  In  fact,  it  was  now  more 
difficult  than  before  the  Reformation  to  escape  the  marriage 


1  Porter's  ease,  S 


12  CI. 


'a  Reportt  (Churlos  I.),  Ul-N. 


'Sea  the  strong  BrgnniBiit  of  Holbara  and  Srimaton  forthodofendantwhoiastli 
elaim  thai  a  "divurce  cattia  amxiliae  ia  Kmnnded  eijure  naturae,  and  Is  ia  Uie  sams 
maoDer  and  nnture  as  a  diTorix  cauutt  aduUcrii :  Cboeb'h  Bcporli  (Charles  I.).  163. 
Balk.  Bill,  of  Fteai  of  the  Croum,  I.BBS,  romork-i  "cBrlaialy  the  diToroB  Intonded" 
bj  Jbhiob'b  act  "is  not  a  vinculo  malrimonii ;"  and  thoQ  further  obsorTofl,  in  Portsr's 
oaM"lt  was  daiibtod,  vhethar  a  divorce  cauaA  taevUiae  weresncb  a  dlTOrceas  woa 
within  this  axceptloa.becaasa  it  seemed  rather  to  be  a  prorisional  separatloD  tor  th« 
wife's  satet:r  and  maiDtenance,  than  a  divorce;  bnt  it  was  noTor  resolved. "  Qf.also 
Oo.LU.,lSS;  Uiacn.  ReporU  of  New  Catti,  jal:  CatLB.  Inttilvla.Ul,  fS;  Kbi,i  no,  Re- 
port of  Divert  Cata  (Dablin.  ITHS),  27;  Qbabi.  Itarriaoe  ontl  Familv  Eckuiont,  1& 
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tie ;'  for  the  papal  dispensation  could  grant  no  relief,  and  in 
consequence  of  the  decrease  in  the  number  of  restraints  to  a 
valid  marriage,  the  decree  of  nullity  was  not  bo  often  a  con- 
venient subterfuge.  Only  the  rich  or  noble  were  able  to 
afford  the  costly  remedy  of  a  special  act  of  Parliament  to 
cure  their  matrimonial  ills.  Hence  it  is  not  a  little  anr- 
prising  that  the  Puritan  Revolution  brought  with  it  no 
change  in  this  regard.  One  would  naturally  expect  the 
Independents  under  Cromwell's  leadership,  by  whom  the 
remarkable  civil-marriage  law  of  1653  was  conceived,  to 
relegate  the  whole  matter  of  divorce  and  nullity  to  the  tem- 
poral courts  under  proper  legal  conditions;  yet  there  seems 
to  be  no  record  of  such  a  course. 

But  if  the  Puritan  statute-book  was  silent,  Pnritan 
thought  produced  the  boldest  defense  of  the  liberty  of 
divorce  which  had  yet  appeared.  If  taken  in  the  abstract 
and  applied  to  both  sexes  alike,  it  is  perhaps  the  strongest 
defense  which  can  be  made  through  an  appeal  to  mere 
authority.  For,  in  spite  of  their  casuistry,  their  inconsist- 
encies, and  their  injustice  to  woman,  the  writings  of  John 
Milton  may  be  said  to  have  about  exhausted  the  resources  of 
theological  argument  and  the  learning  of  his  age  on  this 
subject.*  He  goes  farther  than  Zwingli,  Bucer,  or  any 
other  reformer  in  admitting  grounds  for  the  absolute  disso- 
lution of  marriage.     According  to  Milton,  divorce  is  a  "law 

ijEAFrBEBDN,  Bridet  and  BridaU,  XI,  3IS.  pnihaps  vith  too  mnch  emphasis, 
thus  describes  ths  effects  of  32  H.  VtU..  c.  38:  "It  roadered  wedlock  easier  of  ea- 
trsnce,  bat  otussd  sU  tbe  man^  gates  whlob  had  hitherto  afforded  a pooses  tbemoaas 

of  escape  from  conjugal  wrotchedDs^s The  Elliabethaa  jest,  that  compared 

matrimony  to  a  pnblio  rout,  was  do  lesa  applicable  to  vedlock  In  Catholic  than 
to  marriage  in  ProtestODt  Bngland ;  but  whereas  our  ancostara  before  the  Befonna. 
tiob  could  alwajfl  get  oat  at  the  press  bf  a  few  permissible  falHeboods  and  the 
payment  of  moaer.  the  marriage  law  of  Proteataat  times  declared  that,  having  one* 
tori^ed  their  vsir  luto  the  crowd,  they  should  remain  ia  it  tiU  death  came  Ui  their 
relief." 

'His  four  priaelpat  worts  dealing  with  divorce  are  the  "Doctrine  and  Disci- 
pline of  Diiorce  "  (Prnte  Worki,  111,  ItO-SlS) ;  sapplemented  b;  "  The  Jadgment  of 
MatUn  Baoer"  {iMd.,  27«-314);  "TetrachoTdon"  (ibid.,  aiB-«31i  and  the  "Colos- 
tMlon"(iWd.,«*-«l).    SeealBoPrtusH^orb,  IV,»S-Ui  I,2Se. 
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of  moral  equity,"  a  "pure  moral  economical  law  .  ,  .  ,  eo 
clear  in  nature  and  reason,  that  it  was  left  to  a  man's  own 
arbitrement  to  be  determined  between  God  and  his  own 
conscience;"  and  "the  restraint  whereof,  who  is  not  too 
thick-sighted,  may  see  how  hurtful  and  distractive  it  is  to 
the  house,  the  church,  and  the  commonwealth.'"  It  is  law- 
ful to  Christians  "for  many  other  causes  equal  to  adultery," 
such  as  cruelty,  idolatry,  and  "headstrong  behaviour"  on 
the  part  of  the  woman,  as  also  for  desertion."  For  "what  are 
these  two  cases  [adultery  and  desertion]  to  many  other, 
which  afflict  the  state  of  marriage  as  bad,  and  yet  find  no 
redress?"  Hence  he  spurns  a  narrow  construction  as  con- 
trary to  reason.  "What  hath  the  soul  of  man  deserved,  if 
it  be  in  the  way  of  salvation,  that  it  should  l>e  mortgaged 
thus,  and  may  not  redeem  itself  according  to  conscience  oat 
of  the  hands  of  such  ignorant  and  slothful  teachers  as  these, 
who  are  neither  able  nor  mindful  to  give  due  tendance  to 
that  precious  cure  which  they  rashly  undertake ;  nor  have  in 
them  the  noble  goodness,  to  consider  these  distresses  and 
accidents  of  man's  life,  but  are  bent  rather  to  fill  their 
mouths  with  tithe  and  oblation?"'  Nor  is  this  the  only 
time  when  Milton  speaks  the  language  of  the  modem  social 
reformer,  though  sometimes  his  strongest  arguments  from 
the  standpoint  of  reason  are  ill  sustained  by  the  authority 
apOQ  which  he  relies.  From  the  law  of  Moses,  with  which 
he  insists  that  the  law  of  Jesus  must  agree,  he  thus  reaches 
the  conclusion  that  just  ground  of  divorce  is  "indisposition, 
unfitness,  or  contrariety  of  mind,  arising  from  a  cause  in 
nature  unchangeable,  hindering,  and  ever  likely  to  hinder 
the  main  benefits  of  conjugal  society,  which  are  solace  and 


I  Hilton,  "  Ooctriae  i 

*  Hilton,  "Colastari< 

taformen  are  qaoted;  ■■ 

ti  Jsms'i  words  ara  t 
UlLtOH,  "Coloatflric 


I  Diaciplioo  ot  DiTorco,"  Frote  Work;  in.  ai,  M. 

,"  Prote   Workt,  til,  423-33.  where  Cha  riewB  of  maiiT 

"  DuettlDB  anil  Discipline  of  DiTOrcs,"  ibid.,  2Sl-aS, 
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failure  to  realize  that  comfort  and  full  spiritual  society  upon 
which  he  eo  fondly  dwells,  is  apparently  the  sole  privilege  of 
the  man.  In  his  opinion  the  man  is  emphatically  the  head 
of  the  woman,  who  was  created  by  God  expressly  "to  com- 
fort and  refresh  him  against  the  evil  of  solitary  life,'"  No 
disciple  of  Hillel  was  ever  more  thoroughly  persuaded  that 
mere  dislike  is  adequate  cause  for  putting  away  a  wife  at  the 
Bole  command  of  the  husband  than  was  he.  "Ko  libertine,  for 
the  sake  of  wickedness  and  gratification  of  low  desire,  ever 
demanded  greater  license  in  marriage  than  Milton  in  the 
name  of  religion  demanded  for  Christian  men,  in  order  that 
they  might  find  meet-helps,  and  escape  the  grievances  of 
uncongenial  wedlock,"  though  doubtless  his  sole  aim  was  the 
attainment  of  domestic  purity  and  happiness,' 

That  this  judgment  is  scarcely  too  sever©  is  clearly 
proved  by  Milton's  theory  of  proper  divorce  procedure.' 
Sejecting  all  aid  of  court  or  magistrate,  he  goes  back  to  the 

unBElng  how  adroitlr  he  aToldB  a  dinwt  atatonisot  to  thst  effect.  Cf.,  for  eismple, 
"Docttlnn  and  Discipline  of  Dimroo,"  Prate  Worhi,  III,  I8Z,  whare  ha  seema  to 
■PPRITB  the  liberal  tana  of  the  Chriatian  eiDp«rorB ;  ibid.,  247-lB,  where  he  refera  to 
Beta's  Tiew  that  diTores  is  tor  the  bflneflt  of  tbo  woman:  " Tetrachnrdon."  Friwe 
Work*.  Ill,  358. 372,  where  he  tonches  lightlT  upon  the  mntnal  rights  of  hnaband  aiul 

I  Hilton.  "  Doctriae  and  Uscipline  of  DiToree,"  Prwe  Worla,  lU.  181.  "And 
what  bis  chief  end  whh  nf  ereating  waman  to  be  joined  with  man,  his  own  Instl- 

Qo  marrla^i  anlsas  we  can  think  tbom  Mt  there  to  DO  purpose;  'It  ta  Dot  Rood,' 
uiitb  he,  'that  man  fhonld  be  alone,  t  will  make  him  a  help  meet  for  him.'  ••—Ibid., 
187.  Beia  holds,  sb^b  Hiltoa,  that  divorce  (bj  tbe  Jewish  lawl  is  created  "ooly  tor 
(he  help  ot  wiTae."    This  leada  blm  to  eicloim:  "Palpably  niuriotul  Who  osn  ba 

husbaitd  may  be  injured  as  iDsufferably  io  marriage  as  a  wifel  Wbat  an  injorr  iait 
afterwedloolinottobeloiedl  What  to  be  slighted  I  What  to  be  contended  with  la 
[mint  of  house  rule  who  shall  bo  the  head;  oot  [or  aa;  parity  of  wisdom,  tor  that 
were  Bomethiog  reasonable,  bnt  oat  of  a  tamate  pHda!  'I  suffer  not,'  aalth  St. 
Paul,  'the  woman  to  usurp  anthuritj  over  Che  man.'  If  the  apostle  could  not  soSer 
it,  into  what  mould  is  he  mortified  that  can1"—fi>ld.,  Ul;  <^.  also  ibid.. :». 

t  Jeaet'bebon.  Brida  nnd  Bridali.  IT,  333.  He  was  not  solely  actaated  b;  irri. 
Utlon  airaiQst  bis  wife,  Uary  PowaU,  whom  he  had  put  away :  for  he  Tetained  his 
Tiews  after  taking  her  back  and  to  bis  life's  end ;  ibid.,  II,  333. 

>For  Hilton's  theory  of  dirorce  procedure,  as  snmmarlBed  in  the  text,  >«« 
"Doctriun  and  Disolplioe  of  Divorca,"  Prow  TTorks,  lH.  Z8S-73.  Cf.  jBArvBHaOK. 
BrUta  and  Bridal:  U,  S3$-38. 
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ancient  principle  of  self -divorce.'  For  it  was  an  "act  of 
papal  encroachment"  to  "piock  the  power  and  arbitrement 
of  divorce  from  the  master  of  the  family,  into  whose  hands 
God  and  the  law  of  all  nations  had  put  it,  and  Christ  so  left 
it,  preaching  only  to  tlie  conscience,  and  not  authorizing  a 
judicial  court  to  toss  about  and  divulge  the  unaccountable 
and  secret  reason  of  disaffection  between  man  and  wife,  as  a 
thing  most  improperly  answerable  to  any  such  kind  of 
trial."  For  the  sake  of  "revenue  and  high  authority"  the 
"popes  of  Rome"  have  "subjected  that  ancient  and  naturally 
domestic  prerogative  to  an  estemal  and  unbefitting  judica- 
ture," Differences  "in  divorce  about  dowries,  jointures,  and 
the  like,  besides  the  punishing  of  adultery,"  ought  indeed  to 
be  referred  to  the  magistrate;  yet  "against  the  will  and 
consent  of  both  parties,  or  of  the  husband  alone,"  the 
"absolute  and  final  hindering  of  divorce"  cannot  rightly 
"belong  to  any  civil  or  earthly  power."  For  "ofttimes  the 
causes  of  seeking  divorce  reside  bo  deeply  in  the  radical  and 
innocent  affections  of  nature,  as  is  not  within  the  diocese  of 
law  to  tamper  with."  Among  such  "deep  and  serious 
regresses  of  nature"  is  hate,  "of  all  things  the  mightiest 
divider."  Moreover,  the  lord  of  the  family  cannot  go  wrong 
in  acting  from  such  motive;  "for  although  a  man  may  often 
be  unjust  in  seeking  that  which  he  loves,  yet  he  can  never 
be  unjust  or  blamable  in  retiring  from  his  endless  trouble 
and  distaste,  whenas  hia  tarrying  can  redound  to  no  true 
content  on  either  side."'     All  this  despotic  power  is  placed 

■  SciiEnBi.,  Dta.  oeni.  dent.  Ehtrecht,  SM  ff.,  forcibly  nrgues  tbaC  the  eonceptioii 
of  divaroa  through  magistarial  intervention,  as  oppoBod  to  HoK-divorcB.  is  a  mark  of 
Batormatlon  thonght.  Acooiding  to  Luther.  Oud  speaks  throOKh  tha  ciTil  magia- 
trata.  HoBce  in  case  o[  divorce  from  the  l»nd  of  wedlock  by  judicial  decree  it  ia  not 
"man,"  bat  Qod  himself,  who  parts  maa  and  wife.  Thoietore  the  command  of 
JesoB  Ib  not  biokeu.  So  here  we  have  anothar  illustration  of  the  casiiiBtrj  ueeassi- 
tated  by  the  appeal  lo  anthority, 

lAcoordiuKty  Uilton  Jnstifles  Parliament  and  the  olerej  in  couBeuIios  to 
Banrr  VIII. 's  putting  avay  Anne  of  Cleius,  "whom  he  oould  not  like  after  he  had 
been  wedded  half  a  jroar."—"  Doctrine  and  Discipline  of  Divorce,"  Prut  Woria, 

in,ae. 
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in  the  husband's  hands  for  the  woman's  good;  for  it  is  "an 
onseemij  affront  to  the  seqnestered  and  veiled  modesty  of 
that  ses,  to  have  her  unpleasingnees  and  other  concealments 
bandied  np  and  down,  and  aggravated  in  open  court  by  those 

hired  masters  of  tongue-fence It  is  true  an  adulteress 

cannot  be  shamed  enough  by  any  public  proceeding;  but  the 
woman  whose  honour  is  not  appeached  is  less  injured  by  a 
silent  dimission,  being  otherwise  not  illiberally  dealt  with, 
than  to  endure  a  clamouring  debate  of  utterless  things." 
Whether  it  would  be  well  to  shame  the  adulterer  by 
publicity  we  are  not  informed.  Power  would  thus  be 
restored  to  the  "master  of  the  family,"  where  it  was  divinely 
placed.  For  its  exercise  there  is  but  one  condition  needful 
among  Christian  men.  The  repudiation  should  take  place  in 
"the  presence  of  the  minister  and  other  grave  selected 
elders,"  These  are  to  "admonish"  him;  and  he  in  turn  is 
to  declare  solemnly  by  "the  hope  he  has  of  happy  resurrec- 
tion, that  otherwise  than  thus  he  cannot  do,  and  thinks 
himself  and  this  his  case  not  contained  in  that  prohibition 
of  divorce  which  Christ  pronounced,  the  matter  not  being  of 
malice,  but  nature,  and  so  not  capable  of  reconciling."  He 
must  not  be  restrained  further.  To  do  so  "were  to  unchris- 
tian him,  to  unman  him,  to  throw  the  whole  mountain  of 
Sinai  upon  him,  with  the  weight  of  the  whole  law  to  boot, 
flat  against  the  liberty  and  essence  of  the  gospel."  The 
procedure  thus  provided  for  by  Milton,  remarks  Jeaffreson, 
is  a  "strictly  private  trial  in  which  the  husband  discharged 
the  function  of  prosecutor,  furnished  the  evidence,  and 
played  the  part  of  a  judge."  But  Milton  is  conscious  that 
the  denial  of  a  reciprocal  liberty  to  the  wife  may  require 
some  defense.  This  he  supplies  by  a  singular  piece  of 
logic,  which  in  its  effect  would  sanction  and  encourage  the 
basest  tyranny  for  even  the  vilest  purposes,  though  he  does 
not  appear  to  see  it.'     "The  law  can  only  appoint  the  just 

Ify.  Jbafpskbon'S  suggestion,  Brida  and  Bndil',  II,  3S7, 
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and  equal  conditions  of  divorce/'  he  declares,  ''and  is  to 
look  how  it  is  an  injury  to  the  divorced,"  that  is  to  say,  to 
the  repudiated  wife.  But  in  truth,  he  hastens  to  add,  ''as  a 
mere  separation"  it  can  be  no  injury  to  her;  "for  if  she 
consent,  wherein  has  the  law  to  right  her?  or  consent  not, 
then  is  it  either  just,  and  so  deserved;  or  if  unjust,  such  in 
all  likelihood  was  the  divorcer:  and  to  part  from  an  xmjust 
man  is  a  happiness  and  no  injury  to  be  lamented.  But 
suppose  it  be  an  injury,  the  law  is  not  able  to  amend  it, 
unless  she  think  it  other  than  a  miserable  redress,  to  return 
back  from  whence  she  was  expelled,  or  but  entreated  to  be 
gone;"  or  else,  if  not  formally  separated,  "to  live  apart  still 
married  without  marriage,  a  married  widow."  The  circular 
argument  is  thus  complete.  "The  poet,  whose  Adam  prayed 
the  Almighty  to  give  him  an  equal  inferior  for  his  com- 
panion in  the  happy  garden,  does  not  appear  to  have  con- 
ceived it  possible  for  a  woman  in  her  right  mind  to  wish  to 
put  away  her  lord  and  master." ' 

6)  Void  and  voidable  contracts. — It  is  a  striking  illus- 
tration of  the  completeness  with  which  in  social  questions 
the  English  mind  was  dominated  by  theological  modes  of 
thought  that  no  change  in  the  law  of  divorce  was  effected 
until  the  present  century.  Yet  there  was  crying  need  of 
reform.  The  rigid  tightening  of  the  bonds  of  wedlock 
seems  to  have  produced  its  natural  fruit.  Immorality  grew 
apace.'  The  lot  of  the  married  woman  became  harder  even 
than  before  the  Beformation.  To  the  anomalies  of  the 
mediaeval  system,  some  of  which  survived,  were  added  others 
not  less  harmfuL  Chief  among  them  were  those  arising  in 
the  dualism,  amounting  sometimes  to  antagonism,  subsisting 

1  Ibid,y  888.  A  representative  Catholic  writer,  Rbt.  Wiluam  Humfhbbt,  S.  J., 
defending  the  sacramental  doctrine  of  marriage,  transposes  Milton's  phrase,  declar- 
ing the  woman  in  paradise  and  *'as  she  is  now"  to  be  the  ** subordinate  equal  of 
man." — Chrutian  Marriaoe^  16. 

3  Qf,  Jbaffbbson,  op,  cit.,  n,  889, 840. 


between  the  civil  and  the  spiritual  law.  Th eo ret i cully,  of 
couree,  the  temporal  judge  had  no  divorce  competence  at  all. 
Still  where  dower  or  inheritance  was  involved  a  policy  had 
to  be  defined.  "Ultimately  the  common  lawyers  came  to 
the  doctrine  that  while  the  divorce  a  vinculo  maiHmonii 
did,  the  divorce  a  vtcnsa  ei  toro  did  not  deprive  the  widow 
of  dower,  even  though  she  was  the  guilty  peraon.'"  Such 
was  the  law  onward  from  the  days  of  Edward  III.'  Earlier, 
according  to  Glanville,  and  apparently  also  according  to 
Bracton,  the  woman  "divorced  for  her  misconduct  can  claim 
no  dower;'"  and  even  at  a  time  when  she  was  not  deprived 
of  dower  through  the  fact  of  divorce,  she  might  have  the 
right  to  claim  it  taken  away  as  a  punishment  for  her  crime, 
if  she  "eloped  and  abode"  with  her  paramour.' 

Especially  disastrous  in  its  effects  was  the  absurd  die- 
tinction,  maintained  after  as  well  as  before  the  Reformation, 
between  void  and  voidable  marriages,'     This  had  its  origin 

I  Pqlloce  and  Maitlamd,  Hitt.  of  £n0.  Lau},  IT,  S9!:  Co.  tit.,  32a,  33i,  Z3Sa. 
'  Fear  Boolt.  10  Edw.  m,.  fol.  35  (Trin.  pi.  !*) ;  Pollock  asd  MaitlAHd,  op. 
Ht.,  U,  392. 

■  Ol,ANTT1.LS.  TVocfotiu,  TI.  17^  BSACTOH,  De  legilna,  fol.  92,301.    Bbttton,  H, 

dlmrce  a  mnuo  et  tharo  "  if  yetlflpd  ot  not  douied,  tho  wife  ehnU  not  nwOTer  an^ 
dower."  Ware  nul  that  interpreUtioo  of  the  law  io  the  bighost  degree  Imprulmble, 
BritloD's  ooDteit  mlsht  appear  to  show  that  itach  a  diTorce  worked  a  completa 
diflvolctioD  o'  marriafce.  "  la  the  reoorded  cafies  it  Ia  oftoD  dLfflcoit  Co  see  whether 
tiuidiTorce  that  is  pleaded  la  a  dissolntioDot  mBirlaKo;  o.  g.,  Note  Book,  pi.  690.  Ic 
in  be11a*ed  boweier  that  dSvortiwn,  ataading  bjr  itself,  goDetsUr  points  to  it  divorcs 
[nnlliflcatiaa]  a  ujnculo.e.  g..  in  I.it.  sec.  390."— Pollock  akd  Maitland.  op.  cit., 
II,  Va  D.  5.  BiHBOP,  Mam'Rpc  Divorct,  and  Separation,  I.  K  1407,  IIM  n.  3.  appeals 
totbink  that  the  "effeot  ol  a  divoroe  (or  adultery  ....  was  to  disBoWe  the  mar- 
Tia«e"band.  because  theguiltj  woman  may  "not  be  heard  apon  a  claim  of  dawer" 
(BUMEa,  aianville,  133).  But  this  riew  is  aurel;  wrong,  aa  the  researches  or 
POLLOCI  ASD  Maitlard  have  flnallj  established :  op.  cit..  II,  37^-99.  Their  teaolts 
•rs  thus  BQmmarbed  (373) ;  "  If  bowevur  He  can  not  argae  that  a  woman  was  nut 
married  beoanae  she  can  not  claim  dower,  still  less  can  wo  arRUs  that  a  anion  is  a 
Barrings  because  tho  issue  of  it  will  —at  is  oot  a  marriage  beoaose  the  laane  of  it 
will  Dot— bs  capable  ofinhurlting  Euglish  land." 

•  An  br  the  statute  of  Weatminster.  U,  c.  34.  under  Ed,  I.:  Pollock  and  UArT~ 

t.A»a,op.  c>t.,ii.xa,«a. 

> The  term  "voidable"  as  applied  to  marriage  Is  etlll  naed  in  tbHods  aenae* 
besides  the  special  meaning  referred  to  In  the  text.  For  a  full  discussion  BeeBllHOF, 
MaTTiage.  Divorce,  and  Separation,  I.  chap.  xiii.  SS  HA-Vi. 
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open  qaestioD,  and  new  evidence  might  at  any  time  reverse 
the  decree.  In  this  case  the  second  marriage  would  be  a 
nnliity  and  the  first  would  recover  its  obligatory  force,  bo 
that  now  two  separBtions,  it  might  be,  wonld  be  demanded 
by  canonical  law.'"  But  from  the  reign  of  James  I., 
through  intercession  of  the  temporal  courts,  the  action  for 
voidance  of  false  wedlock  had  to  be  brought  during  the 
joint  lives  of  the  consorta,"  After  the  death  of  either 
spouse  the  spiritual  judge  was  prevented  from  issning  a 
decree.  For  all  practical  purposes  the  spurious  marriage 
then  became  a  valid  marriage,  and  the  unlawful  issue  became 
legitimate;'  though,  absurdly  enough,  the  surviving  consort 
might  be  punished  for  the  sin  of  wedding  within  the  for- 
bidden degrees.* 

Such  remained  the  state  of  the  law  until  the  appearance 
of  Lord  Lyndhurst'a  act  in  1835.'  This  statute  declares, 
because  "it  is  unreasonable  that  the  state  and  condition  of 
the  children  of  marriages  between  persons  within  the  pro- 

1  WOOLSIT,  op.  ciU,  lli. 

>Sw  fine  Report  of  Cknumationtn  (aai]i»),  1M7~I8,  i;  also  Hamkios,  Jlfar- 
riaoe  Law,  S2.  OriglnBlly  ths  deoreo  might  bo  rondorod  aCtar  the  death  of  odd  or 
both  of  the  persona,  without,  of  coarse,  aSBctiDg  the  statos  ot  the  childreo. 

>  S*o  Pride  it.  Tbo  Earls  ol  Bath  and  Montairi 
\?a.  declaring  that  the  niaaoa  vby  the  epiritoal  aoi 
narriage  alter  the  death  ot  tbn  parties  Is  "becaoi 
'    Cf.  QE*Ht,  Uar 


Bl^CHHTOMK.  Commentar 
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B95):  In  1  Sa1.kei.d'b  Beporb, 
in  Dot  giTfl  Eentence  to  annul  a 
ileDCO  is  aitea  oalf  pro  lalHte 
!  and  Family  flelnlioi 


d  Bridals.  II.  2K!-«I. 

•  Harris  r.  Hicks  (ieS4):  ia  E  SaxKei,I>'b  £rpnr{<.  US,  where  such  consort  mar 
be  proceeded  againM  for  incest,  "  Our  forolathara,  with  aiquisito  ioconaistency, 
vetB  n(  Dpiaion  that  the  survivor  might  (tor  his  or  her  foul's  good]  be  proceeded 
against  and  punished  In  a  spiritual  fiiurt,  for  bavins  commit  ted  sin  in  reacracCottha 
marriage  which  mittht  not  be  adjudged  a  sinful  nolliti,"— jEArrsBSON.  op.  ci(.,  n, 
251.    qr  Oeaki.  op.  cit.,  10, 11,32. 

»5  and  6  W.  TV.,  c.  Stj  also  in  Hamuck,  Uarrim^e  Lau-,  381.  Compars 
HAHaABo'ti  i'arl.  f>eli<Ka.  3d  series.  XXXVIII,  WS-I :  XXX,  Ml.  OS^  tn  general,  see 
QUAHI,  op.  eil.,  10.  II,  SS;  BnaN,  Ecr.  Lav.  II.  SUIrv-SOlc:  Hahhick.  op.  cit„  K,  3S, 
ai;  Kkkbt,  Carriage  and  Divorce,  183,  lU;  LCCKOCK,  Bitt,  of  UarnoDC,  XI0-3in; 
JsArrusoH,  op.  ciL,  II,  2«*-flS;  Bishop.  Marriage.  Divorce,  ond  ScpuraHon,  I, 
naS,28S.753;  TraeUIaatdbvtKe  Mar.  La^a  Defeoct  t7iuon,  11.  ei-lOt. 

The  act  Bitends  to  Ireland.  ''  Bj  the  law  ol  SootlBud  the  distinction  betWMD 
raid  and  voidable  marriaiies  was  never  recoguiied,  all  marriages  within  the  pro- 
Ubit«d  degrees  being  void  ab  >n<ffa."~HAiuucS.  op.  cit.,  33  n.  a. 


96  Matbimonial  Institutions 

hibited  degrees  of  affinity  should  remain  unsettled  during  so 
long  a  period"  as  the  joint  lives  of  the  parents,  therefore 
*'all  marriages  which  may  hereafter  be  celebrated  between 
persons  within  the  prohibited  degrees  of  consanguinity  or 
affinity"  ought  to  "be  ipso  facto  void,  and  not  merely 
voidable;"  and  accordingly  it  is  so  enacted.  With  respect 
to  existing  unions  of  this  kind  a  distinction  is  made  between 
"affinity"  and  "consanguinity."  Marriages  within  the  for- 
bidden degrees  of  affinity  already  celebrated  may  not  "here- 
after be  annulled  for  that  cause  by  any  sentence  of  the 
ecclesiastical  court,"  unless  pronounced  in  a  pending  suit; 
while  existing  marriages  within  the  prohibited  degrees  of 
consanguinity  are  not  so  exempt.'  Voidable  wedlock  in  the 
sense  here  employed'  thus  disappears  from  the  English  law, 
except  in  those  minor  cases  where  "canonical"  impediments 
are  still  recognized.' 

Lord  Lyndhursf  s  act  was  especially  designed  to  put  an 
end  to  marriage  with  a  deceased  wife's  sister.^  Such  unions, 
clearly  unlawful,  appear  to  have  become  very  common  since 
the  age  of  the  Stuarts.'    For  where  no  property  or  other 

1  This  liberal  ezoeption,  mainly  in  favor  of  existin^r  anions  with  a  deooased 
wife*8  sister,  is  of  course  denounced  by  writers  such  as  Luokock,  op,  cit.^  306,  as  a 
**  mischievous  concession  and  compromise  principle." 

3  For  the  special  senses  in  which  the  term  is  used  see  the  discussion  of  Bzbhop, 
op.  cit.t  1, 69  252-92,  already  cited. 

'The  only  surviving  canonical  impediment  for  which  a  marriage  may  be  void- 
able, but  not  void,  is  impotence.  The  same  principle  is  also  applied  to  marriages 
secured  by  force :  Geabt,  op,  ct't.,  84,  208  ff.,  212;  Hammick,  Marrictge  Law^  48, 49. 

*  Marriage  with  a  deceased  wife*s  sister  or  a  husband^s  brother  is  included  in  the 
table  of  forbidden  degrees  approved  by  Archbishop  Parker  in  1563.  It  purports  to 
be  based  on  the  Lievitical  code ;  and  it  was  accepted  as  the  law  of  the  English 
church  by  the  ninety-ninth  canon  of  1603:  Hakmick,  op,  cit.^  82  £P.,  350;  Tr<icU  Itaued 
by  the  Mar,  Law  Defence  l7tuon,  1, 51  £P. 

5  Jkaffrbson,  op,  cit,^  n,  258-66.  These  marriages  were  called  **Altona  mar- 
riages **  (from  Altona  in  Denmark,  where  they  were  sometimes  solemnised),  and  are 
the  counterpart  of  the  *^Gretna  marriages,*'  except  that  the  latter  were  valid  and 
the  former  were  not:  t&td.,  II,  259,  260.  The  case  of  Brook  v.  Brook  (House  of 
Lords,  March,  1861)  grew  out  of  a  marriage  celebrated  near  Altona,  June,  1850: 
TracU  lamed  by  the  Mar,  Law  Defence  Union^  11, 313  ff. 
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interests  were  at  stake  a  man^s  marriage  with  his  sister-in- 
law  was  likely  to  go  unchallenged  until  the  death  of  hus- 
band or  wife  made  it  perfectly  valid.  Doubtless  in  such 
cases,  through  delay  in  "collusive  suite,"  greedy  relatives 
may  sometimes  have  been  prevented  from  secnring  estates 
which  by  natural  justice,  if  not  by  law,  belonged  to  the  chil- 
dren or  other  heirs;  for  "no  fresh  proceedings  could  be 
initiated  so  long  as  any  suit  of  a  similar  kind  was  pending."' 
But  the  avowed  purpose  of  the  act  is  its  beat  justification, 
if  the  times  were  not  ripe  for  a  more  liberal  remedy.  If 
this  class  of  marriages  could  not  be  legalized  in  harmony 
with  the  practice  of  most  other  civilized  peoples,  it  was  per- 
haps well  in  this  way  to  make  an  attempt  to  relieve  their 
innocent  offspring  from  the  uncertainty  which  "hung  over 
them  sometimes  for  years  like  a  sword  of  Damocles."'  The 
attempt,  however,  did  not  prove  successful.  "In  1S47 
a  Royal  Commission  was  appointed  to  inquire  into  the  state 
and  operation  of  the  law  of  marriage  as  relating  to  the 
prohibited  degrees  of  affinity.  In  their  report  the  com- 
missioners state  that  of  marriages  within  the  prohibited 
degrees  by  far  the  most  frequent  class  was  that  of  marriage 
of  a  widower  with  a  sister  of  his  deceased  wife,  so  that  in 
fact  it  formed  the  most  important  consideration  in  the  whole 
subject;  and  that  as  these  so-called  marriages  will  take 
place,  especially  among  the  middle  and  poorer  classes,  when 
&  concurrence  of  circumstances  gives  rise  to  mutual  attach- 
ment, the  commissioners  were  of  opinion  "  that  Lord  Lynd- 
hurst's  act  "bad  failed  to  attain  ita  object."  They  further- 
more declare,  even  at  this  early  date,  that  such  unions  are 
permitted,  "by  dispensation  or  otherwise,  in  nearly  all  the 

■  Ldfeock,  op.  cil.,  MS.  3M,  vho  holds  tbat  somctlmea  by  such  oollusloa   the 
■'imda  of  lnitlca  warn  deteatod,  and  ptstnona  defraaded  ol  their  rlghtii."     Cf.  the 
laoiaikatotliigelTiictDt  Lord  Belburaa  in  Uu  Hodh  of  Lords,  1S73,  In  TVocti /MHod 
[^  tV  U«  Mar.  Lauj  Dtfence  Union,  II,  188. 
*  Ldcsocb,  op.  ctl.,  so*. 
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continental  states  of  Europe,"  as  well  as  in  nioat  of  the 
states  of  the  American  Unioa.' 

No  legislation  followed  the  commisBionere'  report.  Nor, 
despite  repeated  efforts,  has  the  pereimial  "deceased  wife's 
sister's  bill"  ever  yet  become  a  law.  It  is,  indeed,  curioua  to 
see  a  noble  senate  capable  of  accepting  the  liberal  civil  mar- 
riage law  of  1836  still  stubbornly  resisting  in  this  particular 
the  secularizing  of  marriage  which  a  recent  writer  observes 
"is  an  evident  accompaniment,  if  it  is  not  a  consequence,  of 
the  progress  of  democracy."*     There  "can  be  little  doubt," 

I  Fim  Report  qf  tKe  Commitiaon  of  lH*7-8,  T,vi,  lii;  HAHKiaK,  UaTriageLav, 
S3a.li.'  QiUBT,  Marriaoe  and  Famil}/  Rtlationt.  11.  30  n.  S.  Soe  Hutb,  Jtfarrio^ 
1^  Near  Kin.V!»D.i. 

According  tu  ths  Report  (riii),  alnce  the  L^dborst  act  (18SS)  there  bad  beeo 
1,361  niiiriiaR«B  within  tbs  prohibftod  degrses.  of  which  oine-teDtbg  were  with  a 
doceaaed  wife's  sister.  Only  in  88  cases  bad  the  act  proyentod  od  intended  martiage; 
■nd  of  these  32  rosalted  in  opca  cnhsbitation.    Tnn  of  tho  S8  cases  wore  among  tha 

1-133;  and  the  intorosting  letters  and  papors  in  the  Appendix,  121-05. 

1  LscET.  I>emocrarir  Ritd  Lihtrt]/,  n,2H.  There  l9  already  an  im mease  litera ton 
relating  to  the  qaeatioa  of  marriage  with  a  deosB^wi  wife's  sister.  The  most  com- 
plete bibliographyotthe  subject  is  comprised  in  Mr.  Hdtr'8  "  Bibliography  of  Works 
oa  the  Impodimoats  tu  UanlaRB  "  appended  to  bis  ItaTriaot  of  Near  Kin,  393-Ufl( 
alflo  Id  part  previonsly  published  by  the /adefJ^fKifffj/,  IV,  lat  App.  to  1st  Beport,  Ed 
the  Church  Quarterln  Reviap.  X  V,  42B,  may  be  touod  a  table  showing  the  losnila  of  the 
various  attempts  to  pass  the  deceased  wile's  sister's  bill  during  tbe  period  IStS-fS. 

maimer  by  Lec^kt,  op.  cit.,  II,  2H-23.  With  bis  eccomit  should  be  read  ths  abl* 
discnssion  by  HotH,  op.  ctt,,  131-28.  The  pooaliar  argumenta  of  tbe  oppouoDtsofa 
ohange  in  tbe  law,  maiaJy  restiog  upon  tba  alleited  authority  of  the  Old  TflBtaraent. 
are  best  seen  in  the  two  Tolumos  of  Tracti  iMtued  by  the  Mar.  Laa  D^eaee  Union 
(London,  ISSS) ;  while  tbo  autidote  may  bo  touod  iu  T.  Patntbb  Allen's  Opinloiu 
oflheHehrcwandOnckProfeMiortof  Iha  Hnropean  fmueriifiM  (London,  1882),  pre- 
pared for  tbe  Marriage  Law  Eeform  Association.  Tbe  speeches  in  tbe  two  bouses  of 
Parliament  la  1816, 1B51, 1833, 1B73,  l>»t,  IBK,  end  wbeDsrer  a  bill  oa  the  sablect  hu 
booa  undet  consideration,  may  of  course  be  found  in  Eahsabd'b  FarUamentarg 
I>d>ata;  and  the  Aeporto/fhc  Koyal  CUnnumononUS  (Loadoa,  IStS)  isespeciallT 
Imixirtant.  A  strung  partisan  in  fa Tor  of  the  existing  law  is  Ldckocb,  HM.  qTVor- 
HaDe,  Partll,  £18S.,  particalarly2SaB.,  392S.,3(X>S.  For  hisabd  similar arsnmenta 
from  the  staodpnint  of  Hebrew  law  a  partial  remedy,  on  tbe  homeopalhlo  plan, 
is  afforded  by  the  cuiiouB  essay  of  Rky.  Geobob  Zabbibeie  Gbat.  Bvtband  atid 
Wife  (Zd  ed.,  Boston,  l«8e).  Starting  with  the  scriptural  promise  that  man  and  wita 
are  "one  Besb,"  not  ^^by  bis  becoming  part  of  her  flesh,  nor  by  both  forming  a  new 

vonld  ba*e  dune  credit  to  Peter  Iximbard  in  his  palmiest  days,  reaches  the  trium- 
phant eondoalon  that  a  widower  may  properly  marry  bis  sister-in-law.  In  tba  same 
way  he  shows  that  i>y  diyine  intent  a  woman  mayDotdlToroebet  husband  under  any 
oirooautaDces,  tor  "a  member  can  not  put  away  the  head"  (DO)  j  Choogh  aha  mar 
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adds  the  same  author,  "that  tbe  oppositioD  to  these  marriages 
rests  mainly  upon  theological  grounds." '  Yet  even  on  such 
grounds  it  is  hard  to  see  why  the  Protestant  theologian  or 
lawgiver  should  retain  tbein  in  the  table  of  dbgrees  of  affinity 
prohibited  by  the  code  oE  Moses,  while  other  provisions  of 
that  law  far  more  clearly  enjoined  are  rejected  or  ignored. 
"The  Jews  themselves  maintain  that  this  kind  of  marriage  is 
not  forbidden  in  the  Old  Testament,  and  great  numbers  of 
the  most  eminent  Christian  divines  concur  in  their  opinion.'" 


(100). 


■'  him- 


t,  mparatiou  < 


rT>-i(  be  J 


'oniel  or  audea 


On  theeenerBlooiitroTSTSTsH  aapaeiallr  CoUoguil  liber  die  Frage :  ObGoUvcr- 
botlai  Oder  iiipilaHeTi  Kobe  datt  einer  tine*  i-entt/rbtnen  fPeibei  Sekicotcr  hetiTaren 
iM^(OettuiitBti[ieai]).12ff.;  bdcI  Kbttnib(L.F.E.),  Judipiaund  ArJixnuuiiun  der 
Sht  mil  da  H'sbu  Srhvoter  (Quedlinburg  [en.  17ID1).  1  ff..  ueithisr  of  wbicb  uppaors 
la  Ucth'b  Uat;  alao  ZEIDI.KH.  De  mat.  mm  defmctae  uroWi  mrare,  published  wilb 
his  Depoti/gamin  (HelniBtadl,  16981 ;  Bad  HiCHABLIB  AbKandlune  von  den  ElKgaet- 
■en  Moti4iQ0liiagen,l-m).  Amonfttha  tbsC  number  ottractB  sail  books  on  tfaa  sub- 
ject tor  Eoglaod  a  tew  of  the  more  important  arc  Kkble.  Againtl  Pro/atie  Dealing 
with  Holy  Matrimnny  (Oirord,  lUfl);  Fohtib,  Eevieio  of  the  Law  (Loadoo,  1U7): 
Pdibt.  LtHer  tm  the  propotd  Chaiigt  in  the  Lauv  prohib.  Mar.  betatai  Near  Kin 
(Oxrord,  lU2)i  idon.  Evidence  oirtn  before  the  Comminion  (Oirord,  1S19);  idem, 
Ood't  Prohibition  (Oxford  and  London,  indO) ;  Binnet,  The  Men  iff  aia*iiinr  and  Iha 
Women  of  BeoUandlhoadoa,  [l&JO])i  QaiBOS.  Uar.  Aff.  QveiliM  (Sdiiibaigh,UM)t 
Dtiu,  The  Quotum  of  Incat  i'id  sd.,  LoDdoii.  18S3).  This  queatloD,  with  others,  la 
>lso  dealt  with  bjr  Fb*,  The  Caie  of  Mar.  betweat  Near  Kindred  ( London,  1756. 1773) ! 
Au>>Tin.  The  Legnl  DtgTee$  af  Mar.  (Londao.  1774, 177S)  i  Mackab,  Script.  Law  tg 
Mar.  (Zd  ed.,  EdiaburEh,  1«62);  Ubtbk,  [7xor  chruliana  (Amstardam,  1CB8),  M 
diasertBtlon:  and  Ketthkb  (J.  J.).  Zicei  .^bhandluHpoi  (Lciptig,  1780),  87  R.  For 
diaeoBsion  of  related  qneatlons  of  klnibip  compare  Bdtleb,  Marriaoe  of  Omuin 
On-nuin*  (Oxford,  1019):  tba  aams  in  Latin  oudar  the  leading  title  Svi/oeneia  in 
PbOKaNS.  De  miptittcontobrinarvim  (Franlifort.  IDU);  DCOAUD.  Marriage  of  ITnuJn 
Sermoni  tOxtord.  ie73);  Jo bhbtocn,  Juridical  CiMertotian  ( London,  17M  J ;  PatOH, 
Mar.withaDec.Brolher-i  B-Ve  (London,  18691.  and  in  general  tead  ObMrroHou  on 
MaJfar.  Lciuw.  ISBff.i  Lawren(^b,  in  Reeve  de  droit  int..  II,  6i  B.-.  Jbai^usov, 
BH<K«anilB>-idali,II,2S6ft.;  Hahuck.  Ifamcuw  i^ir-,  33,  XMO;  Gbari,  Jf or.  and 
Fam.  ReL.  II,  30-32;  Wbabton.  Kxjmeilion  of  the  Lawt.  200,nota!  UlsBOP.  Mar.,  DIa, 
and  Sep..  I.  K73S  ff..  7t7,  7aO,  7S2,  753,  S7S  9.:  Lata  Mag.,  XXI.371-(U  (Uay,  liX) ;  Qvar- 
lerip  fin-ieu,  LXSXV,  196-62  (July.  ItlS):  Ecc.  Rei-iew,  new  serisg,  II,  135-4«. 


■  Lboit,  op.  cit.,  U.  215,  citinsT.  Payntbi  Au.BH'a  pamphlet  al ready  montioned. 
Thsre  is  ■  waak  entlciniii  of  this  work  in  thn  Tractt  litued  by  the  Mar.  Lata  Defence 
Union,  1, 177-96.    On  its  hinh  aathority  see  Bdtb,  Mar.  of  Sear  Kin.  139. 

"  It  Uoertaln  that  the  OldToatimeDt  does  not  directly  condemn  anch  marriages, 
•nd  it  i>  Tery  donblfal  whether  it  condemns  them  eren  by  inference.  It  ie  not  at  all 
donbttnl  that  it  sanctiona,  and  sometimna  eminently  blesses,  polygamy:  that  it 
Milotly  eololiu  that,  in  eTCtycaseot  adaltery,  both  partlea  should  bo  put  to  death: 
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The  Cotiiolie  m  tmr  WMm  eoomBteni  and  liberal  in  this  respect ; 
Cor  he  "gcgufdi  the  pnrfiibitioo  as  reeting,  not  on  direct 
Dtrine  or  nateial  kur,  bot  merely  on  an  ecclesiastical  com- 
mand, and  his  Chmeh  there&ire  claims  and  constantly  exer- 
cises the  r^fat  of  dispensing  with  if'  The  argnments  on 
other  ade  ol  the  controversj  need  not  here  be  summarized. 
Those  in  faror  of  the  prohibition  rest  almost  wholly  npon 
anthofilj.  Only  secondarily  is  an  attempt  made  to  defend 
it  on  social,  political,  or  nuiral  grounds.  For  most  people  of 
the  civilized  world*  the  subject  is  already  "ancient  history." 
Hence  the  modem  student  who  first  takes  this  controversial 
literature  in  hand  is  amazed  to  find  men  of  high  repute  stiU 
earnestly  speaking  the  language  of  the  Middle  Ages;  still 
juggling  with  the  casuistry  and  quibbles  which  satisfied 
Tancred  and  his  predecessors.' 

The  nature  of  the  problem  and  the  way  it  is  conceived  by 
the  English  theological  mind  are  thus  strongly  stated  by 
Lecky  in  the  fine  paragraph  with  which  he  closes  his  inter- 
esting discussion  of  these  marriages:  "It  would  be  difficult 
to  overstate  the  extravagance  of  the  language  which  has  been 
sometimes  employed  in  England  by  their  opponents.  One 
gentleman,  who  had  been  Lord  Ohancellor  of  England,  more 

that  it  makes  it  a  capital  offanoa  for  a  man  to  hare  interooorse  with  a  woman  who, 
though  unmarried,  was  betrothed  to  another;  that  it  commands  that  a  man  who  had 
defiled  an  nnbetrothed  Tiryin  shoald  be  compelled  to  marry  her;  that  it  forbids  mar- 
riage with  aliens  in  religion ;  that  it  ni>t  only  permits,  but  enjoins  a  man  to  marry 
the  widow  of  his  deceased  brother  if  she  had  no  children,  or  only  daughters,  which 
could  scarcely  be  the  case  if  such  marriages  of  affinity  were  in  their  own  natura 
incestuous.  It  is  not  easy  to  understand  the  process  of  mind  which,  among  aU  these 
prorisions  of  the  Jewish  oode,  select*  a  very  doubtful  inference  condemnatory  of 
marriage  with  the  deceased  wife's  sister  as  alone  binding  on  the  oonsoienoe  of  the 
Imperial  Parliament/*— LacKT,  og^.  c«t,  11, 216^  217. 

1  Lboxt,  op.  Wt,  II,  SIS;  </.  ^Luw,  Opimotu^  31 

tRunia  appear*  lo  be  the  only  isutortant  Boropean  exoeption:  Hura,  op.  di^ 
180,131. 

sF6r  abvndanl  proofin  of  what  Mr.  Lecky  would  call  the  '* insularity**  of  the 
iDglish  mind  in  this  rsgard,  eee  the  maM  of  matter— letters,  speeches,  and  deelara- 
Uoos  of  prelalea,  iw^blemea,  and  prirate  persons-- contained  in  that  marrekws 
Bonument  of  iiMtdtietaUsm,  the  two  vvOumee  of  r^wrte  immtd  Ity  the  Mar,  Lam>  n»> 
fmo^Vmikm.   ^I^OU^i^»M^^i  speeohes  are  a  ooMpiBwoM  a»ampie;  md^U^Wkm. 
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tban  oDce  declared  that  if  marriage  with  a  deceased  wife's 
sister  ever  became  legal  'the  decadence  of  England  was  inevi- 
table,' and  that,  for  his  part,  he  would  rather  see  300,000 
Frenchmen  landed  on  the  English  coasts.'  Pictures  have 
been  drawn  of  the  moral  anarchy  such  marriagea  muet  pro- 
duce, which  are  read  by  American,  colonial,  and  continental 
observers  with  a  bewilderment  that  is  not  unmixed  with  dis- 
gust, and  are,  indeed,  a  curious  illustration  of  the  extreme 
insularity  of  the  English  mind.  The  truth  seems  to  be  that 
there  are  cases  in  which  the  presence  of  a  young  and  attract- 
ive sister-in-law  in  a  widower's  bouse  would,  under  any  sys- 
tem of  law,  produce  scandal.  There  are  others  where,  in  all 
conntries,  a  sister-in-law's  care  and  presence  would  seem 
naturaL  There  are  cases  where  every  murmur  is  silenced  by 
the  simple  consideration  that  the  two  parties  are  at  perfect 
liberty  to  marry  if  they  please.  Experience — the  one  sure 
guide  in  politics — conclusively  shows  how  quickly  the  best 
public  opinion  of  a  country  accommodates  itself  to  these 
marriages;  how  easy,  natural,  and  beneficent  they  prove; 
how  little  distarbeince  of  any  kind  they  introduce  into  domes- 
tic relations.  They  will  long  bo  opposed  on  the  ground  of 
ecclesiastical  traditions,  and  apart  from  all  considerations  of 
consequences,  by  a  section  of  theologians  in  England,  in 
America,  and  in  the  Clolomes,  Those  who  consider  them 
wrong  should  abstain  from  contracting  them,  and  a  wise 
legislature  will  deal  gently  with  the  scruples  of  objecting 
clergymen,  as  it  has  done  in  the  case  of  the  marriage  of 
divorced  peraons.  But  the  law  of  the  land  should  rest  on 
other  than  ecclesiastical  grounds,  and  a  prohibition  that  has 

1  Hanhibd.  3d  MriiM,  CCLXXX.  167S.  This  was  Lord  Hithet  ley  -.  Me  Traett  Imwt 
by  Mar.  Law  D^cnce  [Tnion,  II.  Ifil,  1112,  where  he  retieitts  the  statemeot.  Compare 
the  Tlew9  of  the  bLihop  or  EieMr,  Id  the  same  Tractt,  1. 19,  who  pmliotg  an  mgf  at 
incest  it  the  law  be  changed :  "At  the  preMDt,  do  doobt.  there  U  a  ittoos  uataral 
iiutiDCt  aRaiost  the  marriage  of  a  man  with  faia  own  mother.  It  i>  awful  to  think  of. 
The  marriage  of  a  man  with  hla  own  blood  lister  Is  (earful.  But  thla  inatinotiTa 
rioUictloD  of  oar  domeetlo  [inriti.  how  t»t  does  it  iiro  if  we  begin  to  pare  the  adgM 
oa."    Thalletropolitan(18»)|iniliiI«esiDlikerorebodiags:  ibiif..  I.n,  K. 


102  Matrimonial  Institutions 

no  foundation  in  nature  or  in  reason  is  both  unjust  and 
oppressive.  It  is  not  for  the  true  interests  of  morals  or  of 
family  life  that  the  law  should  brand  as  immoral,  unions 
which  those  who  contract  them  feel  and  know  to  be  perfectly 
innocent,  and  which  are  fully  sanctioned  by  the  general  voice 
of  the  civilised  world,  by  an  overwhelming  majority  of  the 
English  race,  by  a  great  and  steadily  increasing  weight  of 
public  opinion  at  home,  and  by  repeated  majorities  in  the 
House  of  Commons.  In  an  age  when  most  wise  and  patriotic 
men  desire  that  the  influence  and  character  of  the  Upper 
House  should  be  upheld  and  strengthened,  few  things  can  be 
more  deplorable  than  that  this  House  should  have  suffered 
itself  to  be  made  the  representative  of  a  swiftly  vanishing 
superstition,  the  chief  instrument  in  perpetuating  a  paltry 
and  an  ignoble  persecution."' 

c)  Parliamentary  divorce. — More  than  twenty  years 
were  yet  to  pass  before  the  appearance  of  the  first  English 
statute  providing  for  divorce  through  regular  civil  process. 
Proximately  the  act  of  1857  owes  its  origin  to  the  anomaly 
of  parliamentary  divorce,  whose  glaring  inconsistency  but 
served  to  accent  the  evils  fostered  by  the  canons  of  1603. 
In  theory  marriage  continued  to  be  absolutely  indissoluble. 
Only  by  giving  bond  not  to  marry  again  could  a  person 
secure  even  a  judicial  separation.  No  matter  how  grave  the 
offense,  or  how  notorious  the  breach  of  the  nuptial  vow,  the 
parties  in  most  legal  respects  were  chained  for  life.  At 
most  they  might  be  suffered  to  dwell  apart.  Obviously  the 
proper  remedy  would  have  been  a  general  law  of  civil 
divorce  whose  benefits  should  be  placed  within  the  easy 
reach  of  rich  and  poor  alike.  Instead,  a  resort  was  had  to 
special  acts  of  Parliament  whose  advantages  could  be  en- 
joyed only  by  a  fortunate  class.'     The  practice  originated  in 

1  Lkoky,  DemocrtMoy  and  Liberty^  U,  221-2S. 

^Thtt  only  Npoolnl  work  on  parliamentary  diyoroe  is  that  contained  in  Mac- 
QDiuiN*M  I^raotioal  TrecUiMCt  i6fr-68,  oomiirising  a  dear  historical  " Introduction;** 
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the  last  years  of  the  seventeenth  century,  though  it  may 
have  been  suggested  by  prior  instances  of  legislative  inter- 
vention in  matrimonial  questions.  As  early  as  1436  a 
marriage  obtained  by  force  was  declared  void.'  More  clearly 
analogous  is  the  opposite  case  of  Lord  Northampton,  already 
mentioned,  whose  second  marriage  after  decree  of  separation 
was  pronounced  valid  in  1552.  This,  however,  ia  not  an 
instance  of  parliamentary  divorce.'  Nor,  strictly  speaking, 
is  that  of  Lord  Roos  in  1670,  which  Macqueen  regards  as 
the  first  "genuine  example;"  for  the  bill  is  entitled  merely 
"an  act  for  John  Manners,  called  Lord  Roos,  to  marry 
again;"  and  does  not  as  alleged  expressly  effect  a  "rescission 
of  the  contract."'    The  earliest  clear  precedents  are  the  case 

the  "Action  at  Law;"  tha  "P<>UUon  and  Bill;"  the  "Geaeral  PietAratiDH  ol  tbo 
Caee:"  the"SacoDd  ReadiDg  Hud  Sabseqasnt  PiDcoediD)tH;"  nod  an  intsrestjns 
"Seleetiooor  Leading  Casaa."  Sea  also  Imw  Rniieiu,  1 .  3ffii  II. ;  l^ecKi,  ttemacract 
and  Libertp,  II,  SOO-SCGj  OniBT.  Marriaee  and  Family  SelatUmi,  17.  IB;  Hamkice, 
Marriao*  Lav,  18;  SHKbrou),  toio  of  MarriaBi  and  Divorce,  J7S-7B:  BtaBOr, 
MatriaiK,  Dii'orte,  and  Separaium,  t.  gglUZff.i  Wuolsky,  Divorce.  172-74; 
JiarFSEflOH.  Brida  and  Bridals,  II,  SIO-U;  Ldceo<^e.  Bur.  i^  ilarriage,  17S-B1| 
WHABToti.  BxpotUion  of  Laict  Relating  to  Women,  471-S4 ;  Gi.*shoh,  J>  marriage 
civil  el  le  divorce.  318,  SIS:  Bubk,  £cc.  Laa,  II,  liOS6,  t/Oc;  HiKBCHTBLD,  " Ths  Law 
of  DiToroe  la  Boelaud  and  in  GermaM,"  Law  Quarterlv  BevieK,  XIII.  388,  SOB; 
MOMTIIOBKIKCI, '■The  Changing  StatnB  ot  a  Married  WomaD,"  ibid.,\9l;  Plea  for 
sn^It.  in  thcQivorceJlrfKDi.SS.^SciIBNKB.  Trealiteon  ike  Lam  of  Ilo<cer.ii,Mi8.i 
and  Hpeelaliy  tbo  toll  acooont  bf  Hohoan,  Marriage.  AdMUerif,  and  Divorce,  n, 
237-313. 

iQbabi,  Marrlaoe  and  Famitj/  Relationi,  17:  KoL  Fori.,  15  H.  VI,  Nob.  14,  li. 

'  HActjcEEN.  Fraetical  Treatiic.  ie».    Cf.  n.  4.  p.  80.  aboTO. 

writer  ia  (he  Law  RevieTB,  1,  X3  D.  1,  publishes  It  from  tha  "  House  ooiiy  In  the 
parUament  ofBce."    cy.  Maixjdeeh,  op.  cit.,  471-73,  551-41,  who  discnasea  (faa  case. 

statute  before  him.    Sea  Bve1.tn,  ZHarv  (LoQdoo,  IE7S),  II,  4Bu.  3,  vtbo  declares  that 


he  is  followed  by  Keblb,  Beqttel  lo  t\e  Argument.  £12  ff. ; 
Adultery,  and  Divorce.  II,  231  ff.  For  a  nnmber  of  instroetii 
this  case,  extending  am  the  years  ISSS-TO.  taken  from  the  man 
of  Lonls,  soe£eporCin/Bilf.  JfS9.  CiMI.,  VII,  1S5, 188;  VlII,  U 
Xll,4Bp.V,g;  App,VII,  69.  The  last  entry  rnng:  "lfieB,Ma 
Lord  Booe  presses  for  liberty  to  marnr  agaia.  arglag  preoe 
NorthamptOD.  All  the  biehops  oppose  eioept  the  S.  of  Durhi 
that  the  act  finally  passed  April  11, 1870;  22 
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riage  thereupon,  (Luodon,  IBTS),  in  which  a 
h  of  Eni;1and  "  denies,  and  a  "  private  Oentlemau  " 
ge  OD  soriptural  authority. 
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of  the  Earl  of  MaccIeBfield  in  1698  and  that  of  the  Duke  of 
Norfolk,  two  years  later,  in  each  of  which  the  act  provides 
for  a  dissolution  of  marriage.'  Ultimately  (1798)  a  standing 
order  of  the  House  of  Lords  requires  that  "all  bills  of 
divorce  shall  be  preceded  by  a  sentence  of  separation  a 
mensa,  issuing  out  of  the  ecclesiastical  court;'"  and  usually 
such  bills  must  be  preceded  also  by  the  action  at  law  against 
the  guilty  paramour  for  damage."  Thus  a  vast  power  was 
placed  in  the  hands  of  the  spiritual  courts  to  hinder  an 
aggrieved  husband  or  wife  from  resorting  to  Parliament  for 
redress.  This  fact  is  illustrated  in  the  history  of  the  cases 
already  cited.  Lord  Roos  had  previously  secured  a  decree 
of  separation,  no  mention  being  made  of  an  action  for 
damage.  In  Lord  Macclesfield's  case  the  bill  for  divorce 
was  sustained  neither  by  a  judgment  at  law  nor  by  an 
ecclesiastical  sentence.  For  "in  consequence  of  the  skilful 
opposition  set  up  by  the  countess  in  the  spiritual  courts,  and 
the  narrow  antiquated  maxims  which  there  prevailed,  she 
contrived  to  baffle  all  her  husband's  efforts  to  obtain  a 
sentence  of  divorce  A  mensd  et  thoro.  The  circumstances  of 
the  case,  however,  were  so  scandalous  and  flagrant,  that  it 
would  have  been  an  outrage  upon  every  principle  of  justice 
to  withhold   relief."     In  like  manner  for  seven  years  the 

■  On  thoso  tKo  casos  BOB  UAoquEiK,  op.  cit..  173,  Sfl3-7S;  nad  Lain  Revievi.  I,  3U. 
TbB  proceodinga  In  tha  NorfoUi  cs-io  ■«  conlBinsd  in  Vol.  II,  5»-3!l.  opponded 
to  AxcDBiSHOP  Abbot's  The  Cane  of  ImpoUntg;  alwi  in  HonEi.L'B  State  Trialu, 
Sn.  883-»«;  and  in  part  in  the  Keportt  of  Hint.  MSS.  Com.,  XIV.  n-21,  278,  whore,  in 
addition,  argnmenta  of  the  oonnEel  ara  given.  Sir  W.  Williams,  oouuhdI  [or  the 
duflhesB.  calls  tbia  oasa  tbo  "  flrat  preosdent." 

iUafquebn,  op.cil..  471.1W:  Lmcsock,  HM.ef  Marriage,  119,  Dote;  Wha&toh, 
Expotition  qf  Lawt  rtt.to  Women,  M\,tTi:  VLoRaw,  Marriage,  AduUerg,  and  M- 
cOTce.  n.  SM  If.  The  "  SBilleW  specimea  o(  a  digBolTing  atatnta  passed  bj  the  Legiala- 
tun-,  q/fer  B«DtOQca  of  dlToroe  In  the  ecolesiastiosl  ooort "  ia  the  "Act  to  dissolve  the 
■narTiaee  of  Kalph  Boi  vith  Sliiabeth  Eyre,  and  to  enable  him  to  suirrjr  again," 
1701.    Thiaform  wastoUovedeTeratter:  Lav  Reirieic,  I,  :!M.  365. 

■  Since  aboDt  1800:  Uacqubkn.  op.  cit..  Ig».  Qf.  WoABTON.  op.  cit.,  tT2,  USi 
GlAbboh.  Le  marriage  civil  et  ie  diroree,  318.  For  alaniples  of  these  aotlons  to( 
"orirainal  oonnirsBtiaD  "  sea  Cum*  a/  Dii-orce  (London,  1715>.  1  ff.  lFeildi[iBj,41  S. 
(Dormer) ;  and  Orim.  Con.  Aeliont  and  TriaU,  ID  9.,  oontDinine  a  good  hiatoiioal 
iDtrodoction. 
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Dake  of  Norfolk  tried  in  vain  to  obtain  a  decree  of  separation, 
slthongh  he  "recovered  damage  at  law  from  the  adulterer, 
Sir  John  Jermayne.'"  Bntin  do  other  case  save  these  two 
has  there  been  a  successful  resort  to  Parliament  without 
first  obtaining  the  sentence  of  an  ecclesiastical  judge;'  and 
I  the  clumsy,  almost  farcical,  nature  of  the  procedure  in 
I  divorce  suits  may  be  more  fully  appreciated  when  it  is  borne 
in  mind  that  an  aggrieved  spouse  desirous  of  securing  a 
divorce  from  a  guilty  partner  through  an  act  of  Parliament 
was  compelled,  before  he  could  "get  through  the  ecclesiasti- 
cal courts,  to  pledge  himaelf  not  to  remarry.'" 

In  consequence  of  the  standing  order  of  the  House  of 
[  Iiords,  Parliament  was  unable  to  grant  relief,  except  on  the 
1  one  ground  of  conjugal  infidelity;   for  the  epiritual  court 
i  declined  to  issue  a  decree  of  separation  for  malicious  deser- 
j  tion,  unless  in   connection  with   acts  of   cruelty,*     "On  a 
I  retrospect  of   one  hundred   and    seventy   years,  since   the 
I  establiahment  of   the   system   of   parliamentary  divorce   a 
vinculo,"  says  Macqueen,  writing  in  1842,  "I  find  no  case 
in  which  that  remedy  has  been  awarded  or  sought,  without  a 
charge  of  adultery.    There  is  no  example  of  a  bill  of  divorce 
I  for  malicious  desertion,"  although   from   the   Reformation 
I  onward    this   has   been   a   clearly    recognized   ground   for 
r  dissolution  of  wedlock  in  other  Protestant  lands.'     Further- 
more, with  respect  to  the  rights  of  the  wife  Parliament  was 
more  illiberal  than  the  spiritual  courts  themselves,  refusing, 
even  after  the  ecclesiastical  sentence  of  separation,  to  free 
her   from    a   dissolute   husband,   unless    his    offense    were 
attended  by  "aggravating"  conduct,  such  as  cruelty.    In  no 
case  was  the  woman  granted  relief  merely  for  the  husband's 

>LeiB  R«inew,  I.  SS4;  UACijnEBM,  op.  cit,,  473.  >U4cqDBEN,  op.  ril..£i50. 

or  an  Ati,  in  the  Divorve  Lam,  i,  rateitiii«  to  Chs  aoonritr  reqnirod  bf 

flora. 
iH&oaAXD, Onuuforv  BeporU.llOi  UAcqv^ai,op'eil.,Vlt. 
'lUcgcraw,  op.  eit.,  471. 174, 
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unfaithfulness,  however  flagrant  and  shameless  his  conduct 
might  be.  Indeed,  for  the  entire  period  during  which  the 
practice  existed,  there  were  but  three  or  four  examples  of 
legislative  divorce  at  the  instance  of  a  woman,  and  in  each 
case  the  man^s  infidelity  was  attended  by  other  offenses.^ 
In  two  other  cases  the  bill  of  the  wife  was  rejected  by  the 
Lords,  although  the  grievous  wrong  which  she  had  suffered 
was  established  by  the  clearest  proof.'  Parliament  appears 
to  have  accepted  the  view  of  Dr.  Johnson  that  there  is  a 
''boundless^'  difference  between  the  infidelity  of  the  man 
and  that  of  the  woman.  In  the  husband^s  case,  according  to 
that  philosopher,  there  is  no  danger  of  a  ''confusion  of 
progeny  ;^^  and  this,  he  says,  ''constitutes  the  essence  of  the 
crime."'  Therefore,  "wise  married  women  donH  trouble 
themselves"  about  such  mere  peccadilloes.* 

The  sphere  of  parliamentary  divorce  was  greatly  narrowed 
in  still  other  ways.  As  a  matter  of  fact,  for  the  century  and 
a  half  during  which  the  practice  prevailed  perhaps  not  more 

1  The  first  three  oases  are  those  of  Mrs.  Addison,  1801 ;  Mrs.  Torton,  1831 ;  and 
Mrs.  Battersby,  1840:  Macqubbn,  op,  cti.,  474-80,  SM-98, 657,658;  also  Law  Review,  I, 
871 ;  and  Lbckt,  Democracy  and  Liberty,  II,  200, 201.  There  appears  to  have  been  a 
foorth  case:  Qraxt,  Marriage  and  Family  Belotiofw,  18;  and  in  seyeral  instances 
Parliament  interfered  by  bill  to  nullify  marriage  or  to  grant  separation  a  men$a: 
Maoquxkn,  op.  cit,  475,  note. 

tThe  cases  of  Tewsh,  1806;  and  Mrs.  Moffat,  18S2:  Maoqukbn,  op.  ctt,  480, 482, 
606&-4,  65^-60.  These  are  discnssed  in  Law  Review,  I,  S71-74.  Lord  Chancellor 
Brougham  opposed  Mrs.  Moffat*s  bill;  but  later  he  took  the  opposite  and  more 
Uberal  view :  Bxouoham ,  8peeche»,  III,  446. 

>"He  said,  confusion  of  progeny  constitutes  the  essence  of  the  crime;  and 
therefore  a  woman  who  breaks  her  marriage  tow  is  much  more  criminal  than  a  man 
who  does  it.  A  man,  to  be  sure,  is  criminal  in  the  sight  of  Ood,  but  he  does  not  do 
his  wife  any  material  injury  if  he  does  not  insult  her;  if,  for  instance,  he  steaU 
privately  to  her  chambermaid.  Sir,  a  wife  ought  not  greatly  to  resent  this.  I  would 
not  receive  home  a  daughter  who  had  run  away  from  her  husband  on  that  account. 
A  wife  should  study  to  retain  her  husband  by  more  attention  to  please  him." — 
BOBWSLL,  Lift  of  Johnaon,  III,  46  (ed.  1835).  Some  recent  writers,  who  ought  to 
know  better,  indulge  in  similar  sophistry ;  c/.  Nibbst,  Marriage  and  Heredity^  18  ff. ; 
Ap  Riohabd,  Marriage  and  Divorce,  25, 34,  35. 

*  BoswBLL,  Life  ofJohnmm,  VII,  288.  For  discussion  of  Dr.  Johnson's  philosophy 
Me  Jbaffbbbon,  Bride»  and  BridaU,  1, 838, 339;  n,  278-88;  Maoqubbn,  op.  ciU,  482, 
488;  Low  Rwiewt  1, 860, 870. 
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than  two  hundred  such  separatioiiB  were  granted.'  In  the 
first  place,  the  rules  of  evidence  obeerved  in  the  spiritaal 
courts  tended  to  thwart  Justice  even  in  cases  of  the  most 
cruel  and  scandalous  wrongs.  Two  witnesses  were  invariably 
required ;  whereas  in  the  lay  tribunals  one  witness  is  accepted 
as  sufficient  when  no  more  can  be  had.'  On  Bucb  testimony, 
for  instance,  damage  may  be  awarded  in  the  suit  at  law  for 
adultery,  when  the  same  evidence  ie  rejected  as  insufficient 
in  the  ecclesiastical  action  for  separation.  Yet  it  is  precisely 
in  cases  of  adultery  that  a  "penuria  iesiium  is  most  likely  to 
occur.  To  require  two  witnesses  of  facts  almost  necessarily 
secret  is,  in  most  cases,  to  ensure  a  denyal  of  justice.  Of 
this  constant  examples  are  to  be  found  in  the  records  of  the 
ecclesiastical  courts."' 

Again,  the  relief  granted  by  Parliament  was  effectively 
placed  beyond  the  reach  of  all  save  the  plutocracy.  The 
triple  cost  of  the  law  action,  the  ecclesiastical  decree,  and  the 
legislative  proceedings  was  enormous.  How  utterly  the  lux- 
ury of  divorce  was  placed  beyond  the  wildest  dreams  of  the 
poor  man  clearly  appears  when  one  onderstands  that  it  could 

1  Siitr  betveen  1715  and  Vm-.  14  betvc 
ISU:  Qskai.ilarriaot  and  Family  Relation 
Qtoorce,  II,  2X.  I!i0;  Rrjmrl  of  Commiaitm  <i 

>"One  witness  (if  credible)  ie  luJJIcient 
though  ondonbtsdl)'  the  concacretiee  at  two 
l«w  eonsidera  tbat  there  are  many  transact 
and  Iberetore  does  ant  itltrof  dom&nd  the 
oc«lesiMlioal)Uwnuin)r9BllyrequireB,  '  Vn 
To  BxtrioBte  itBolr  out  of  anoh  abaniditT.  t 


IS  plDDtred  itself  let 


□othor.    Vat. 


BTldeaoe  to  the  Jnry  of  an;  aln^le  taut, 
or  more  oorroboTBteatho  proof.  Yetoor 
iona  to  which  only  one  person  is  priiji 
testimony  at  two  which  the  ciiil  [sod 
iur  Tfpontio  trttii  omninonon  audialur.' 


s  tbi>y  do  not  allow  a  lesa  niUDbe 


uid  positiTs,  •emi-pltna  probatio  only,  on  which  no  Eentenee  can  be  founded.  To 
makenp,  therefore,  the  noceaaary  complemeot  of  witaeases.  when  they  have  one  anly 
to  B  ilngle  (net,  Cheyadmit  the  party  himself  (plaintiff  or  defendant)  lo  be  examined 
Id  hijown  behalf;  and  administer  to  him  what  is  called  the  nppIeCorv  oath;  and 
if  hi*  eTidence  bappons  to  be  in  bis  own  fayoui.  this  immediately  conxarla  the  halt 
proof  into  a  whole  one."  — Blackbtonb.  Canmentariei,  III.  370.  Cf.  also  BiaBDP. 
Marrlaee,  Dtvorce,  and  Bcparatiori,  11,1436;  Law  .fieviCH',  1, 378. 319. 

'  Lam  Rem'eiD,  1, 37?,  B80.  See  the  illnstrallTe  case  of  Erans  v.  Etbds  in  Notes 
of  Catet  in  Bee.  a<ut  Mar.  Oa^rU.  II  <lM2-tit,  «70>7S.  Cf.  Bibbop.  op.  cit.,  I,  g  lU2i 
Bdbh,  Km.  LaiD,  H,  USe-Uaff. 
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be  obtained  only  through  the  expendittire  of  a  fortune  some- 
times amounting  to  thousands  of  pounds.'  The  shameful 
injustice  of  the  system  has  never  been  so  vividly  brought  out 
as  in  the  often-quoted  words  of  Justice  Maule  in  a  case  tried 
before  him  in  1845:  "The  culprit  was  a  poor  man  who  had 
committed  bigamy.  The  defence  was  that  when  the  prisoner 
married  his  second  wife  he  had  in  reality  no  wife,  for  his 
former  wife  had  first  robbed,  and  then  deserted  him,  and 
was  now  living  with  another  man.  The  jndge  imposed  the 
lightest  penalty  in  his  power,  but  he  prefaced  it  with  some 
ironical  remarks  which  made  a  deep  and  lasting  impression. 
Having  described  the  gross  provocation  under  which  the 
prisoner  had  acted,  he  continued:  'But,  prisoner,  you  have 
committed  a  grave  offence  in  taking  the  law  into  your  own 
hands  and  marrying  again.  I  will  now  tell  you  what  you 
should  have  done,  Yoa  should  have  brought  an  action  into 
the  civil  court,  and  obtained  damages,  which  the  other  side 
wonld  probably  have  been  unable  to  pay,  and  you  would 
bave  had  to  pay  your  own  costs — perhaps  100  I.  or  150  t. 
You  shonld  then  have  gone  to  the  ecclesiastical  court  and 
obtained  a  divorce  a  Tnensa  et  thoro,  and  then  to  the  House 
of  Iiords,  where  having  proved  that  these  preliminaries  had 
been  complied  with,  you  wonld  have  been  enabled  to  marry 
again.  The  expenses  might  amount  to  600  I.  or  600  I.  or 
perhap  1000  I.  You  say  you  are  a  poor  man,  and  you  prob- 
ably do  not  possess  as  many  pence.     But,  prisoner,  you  must 


lAcoordius  to  the  writer  In  tbe^ato  Bevieie.,  I,  XT.  tvo  thonsand  poiuids  la  not 
■D  overcbarged  oatimate.  "  tn  Home  coaas  avod  the  pTolimJaar?  procoadio^  in  Boo. 
tors' Com moaa  will  cost  near);  Bs  mnob.  From  the  eTldaucaotlfT.  Swab;,  the  BeglB- 
trar  of  tho  Admiralty  Court,  before  tbe  Select  Committee,  p.  33,  it  appeare  that 
•Tea  in  an  ordinary  litigation,  with  moderate  opposition,  and  where  the  witnesses 
•re  at  hand,  the  eiponse  of  obtainind  a  deOnitlTe  soDtence  of  divorce  A  nienitt  ma; 
onably  amount  to  17C0I.,'  and  tbia  merely  to  lay  a  foundation  for  tbe  proceedings 
I  baton  Pailiamant.  and  quite  indBpeodootly  of  the  actioa  at  law.  It  Is  well  knowa 
f  tbatLatdElleabocoaeh'sdlTorcBcost500at."-ib>d„3ein.S.  At  the  same  time  the 
ant  of  a  diioroa  a  uincubi  Id  Bcutland  was  only  2S  I. .-  ibid..  367, 368.  But  iu  tbe  Bvi- 
igmce  btfort  the  Select  Commitlee  of  tht  Boute  of  Lord*,  I3U,  S9,  the  expense  ut  getting 
a  foil  diTorce  is  then  put  at  about  SOO  or  WO  poonds. 
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know  that  tn  England  there  is  not  one  law  for  the  rich  and 
another  for  the  poor.' " ' 

d)  The  present  English  law. — It  is,  indeed,  wonderful 
that  a  great  nation,  priding  herself  on  a  love  of  equity  and 
social  liberty,  should  thus  for  five  generations  tolerate  an 
invidioiiB  indulgence,  rather  than  frankly  and  courageously 
to  free  herself  from  the  shackles  of  an  ecclesiastical  tradition! 
But  even  in  England,  so  far  as  the  state  is  concerned,  the 
dogma  that  marriage  is  an  indissoluble  bond  has  finally  run 
its  course.  A  partial  remedy  for  the  scandals  and  hardships  *^ 
of  the  existing  system  was  at  last  grudgingly  provided  in  the 
civil  divorce  law  of  1857.  By  this  act,'  which  during  a  whole 
session  of  Parliament  was  stubbornly  resisted,  mainly  on 
religious  grounds,'  the  entire  jurisdiction  in  matrimonial 
qnestioDB  hitherto  belonging  to  the  spiritual  courts,  except 
"so  far  as  relates  to  the  granting  of  marriage  licences,"  is 
transferred  to  a  new  civil  "Court  for  Divorce  and  Matri- 
monial  Causes;"    and  since   1873  this  tribunal  has  given 


d  Practice  of  Sec.  CUurU  in 
iiaa  is  Kbblb.  Seqiitl  of  Ue 

;A  Ijrat  Ihe  fiuplial  Bond  a* 


'  Lrckt.  DemoeriKii  ai 
and  Bridati.  II,  S42,  SiS.  do 
Divorre.  11,  231-313. 

Oa  the  Uo  beforo  1&57  mo  Potntbb.  Doctrin 
Doclon'  Commoni.  flS  B.  AgBuiat  tba  proposed  a 
Argunte7\t  againtt  imt7\ediaUlii  repealing  the  Lava 

imiitMotuble(OiIotd.  IU7).  196-Z20;  while  itniDgly  Id  Faior  of  ■  reform  are  tbs  SHOUT- 
moDB  BQthocs  of  PIm  for  an  Alt.  in  the  Divorce  Latat  (Londna,  IBSt),  1  ff. ;  sad  Ob- 
wrvntioiu  on  the  Uarriage  Lam  (London.  ISIS)!  as  well  as  mnoh  esiliar  SAlJtoa, 
CHE.  Suav  Ctmcemine  Marriofw  <  LoDdoD.  1714 1,  IWff. 

ISO  aod  £1  Vict.,  e.  S5:  Statute!  at  Large,  XCVU.  5.<B-46.  In  Beneral  on  the 
pwwnt  Eugllah  law  of  diTorco  sea  Qlabsoh,  Le  mariage  civil  rf  (e  divorce, 
tn-ri-.  OjiUaiaos,  The  Law  of  Probate  and  Divorce.  IKS.;  Gat.ii,  Idnrriaoc  and 
Family  Rtlationt,  231-430;  Swat-sina.  Practice  and  Procedure,  1  ff. :  Lbcki,  Demoo 
Toetl  and  Liberty.  It.  ZDEff,;  Thwino,  The  fantilv.  19ti  Ebnbt.  Marriage  and  Di- 
Viret.  iSB.;  Wtx>LSET,  Divorce.  114-78:  Glahsoh.  i/iil.  du  droit.  VI.  I77-S4;  Nbc- 
•Atma.  " Ebesoheidung  im  Analande,"  ZVR.,  VII,  ZSI-Wi  MuNTUoBeMcT,  "Tha 
ChausiDgStataBofaUarHed  Woman,"  Laio  Quart.  Sen., Zm.lSiSIZ:  HlKSOBrELD. 
"Tfao  Law  of  Diioroe  in  England  and  in  Oerman;,'-  ibid.,  SItl.  S9B-4Ce. 

■  HambaBD'h  Pari.  Debatet,  3d  serleg.  CXLIV-Vm.  "Ths  dlscnssloDB  on  the 
•abject  wore  carious  as  sbowing  hov  powerfnUy,  avoD  to  tbat  late  period,  theoloKl- 
cal  methoda  of  thought  and  ressoning  preTailed  in  the  British  Legialatore.  Tbera 
weni  Bpeoobfls  that  would  Esem  mors  In  place  in  a  ohurah  ooonoil  than  in  a  laj  Par- 
UuDoat."  — Lbobt,  Demoeraey  and  Libcrtg.  It,  Z02. 


^ 
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place  to  the  "Probate,  Divorce,  and  Admiralty  Division"  of 
the  "High  Court  of  Justice."*  It  is  "a  court  for  England 
only,"  its  competence  not  extending  to  Ireland,  Scotland,  or 
the  Channel  Isles.' 

By  the  law  of  1857,  supplemented  in  various  ways  through 
subsequent  statutes,  three  forms  of  separation  are  recog- 
nized. First,  on  petition  of  either  consort  the  court  is 
empowered  to  grant  a  complete  dissolution  of  wedlock;  but 
in  this  respect  the  provisions  of  the  act  are  conceived  in  the 
same  narrow  spirit  that  actuated  the  policy  of  legislative 
divorce.  The  woman  is  treated  with  precisely  the  same 
injustice^  For  while  the  husband  may  secure  an  absolute 
divorce  on  account  of  the  simple  adultery  of  the  wife,  the  wife 
is  unable  to  free  herself  from  an  unfaithful  husband  unless 
his  infidelity  has  been  coupled  with  such  cruelty  as  "would 
have  entitled  her  to  a  divorce  a  mensa  et  thoro;^^  or  "with 
desertion,  without  reasonable  cause,  for  two  years  and  up- 
wards;" or  with  certain  other  aggravating  offenses.*  Friends 
and  enemies  of  the  bill  alike  joined  in  condemning  the 
unequal  position  in  which  man  and  wife  were  placed. 
Gladstone,  who  tenaciously  resisted  the  act  on  theological 
grounds,  declared:  "If  there  is  one  broad  and  palpable  prin- 
ciple of  Christianity  which  we  ought  to  regard  as  precious  it 
is,  that  it  has  placed  the  seal  of  God  Almighty  upon  the 
equality  of  man  and  woman  with  respect  to  everything  that 
relates  to  these  rights."*     On  the  other  hand,  the  attomey- 

1 96  and  S7  Vict.,  c.  86,  sees.  16, 81. 

3  See  Gbabt,  Marriage  and  Family  Relations,  23SS.,  for  the  Jurisdiction  and 
procedure  of  these  courts.  Cf,  also  Hab&ison,  The  Latot  of  Probate  and  Divorce^ 
191  ff. 

8  20  and  21  Vict.,  c.  85,  sec.  27:  Statutes  at  Large,  XCVII,  537.  But  various 
"  absolute '"  or  '*  discretionary  "  bars  may  be  pleaded  a^inst  a  decree.  On  these  see 
Geary,  op.  cit.^  267-304 ;  Habbison,  op.  cit.,  ISO  ff. ;  Woolsey,  Divorce,  175. 

*  Hansard,  Pari.  Debates,  Sd  series,  CXLII,  394  £F.  See  the  suggestive  paper 
of  HiRSCHFELD,  *'  The  Law  of  Divorce  in  England  and  in  Germany,**  Law  Quart, 
Review,  XIII,  4(XM03,  giving  illustrative  passages  from  the  debates  relating  to  the 
unfair  treatment  of  the  wife. 


Hi 


iTOEV    OF    HBPAKA 


general,  who  introduced  the  measure,  found  it  neceBsary  to 

apologize  for  this  defect.     "It  this  bill,"  be  says,   "were 

thrown  aside  and  the  whole  law  of  marriage  and  divorce 

made  the  eubject  of  inquiry,  I  should  be  the  last  man  to 

limit  the  field  of  discuasion  or  to  refuse  to  consider  a  state 

I  of  law  which  inflicts  injustice  upon  the  women  moat  wrong- 

I  fully  and  without  cause,  and  which  may  be  considered  op- 

I  probrious  and  wicked;"  moreover,  hecontinueB,  the  "present 

I  bill  need  not  be  the  end-all  of  legislation  upon  the  subject."' 

In  judicial  practice,  however,  the  terms  "cruelty"  and 

"desertion  "  have  acquired  a  rather  broad  meaning.'     In  par- 

r  ticular  through  the  doctrine  of  "constructive"  and  "moral" 

,   cruelty  there  is  a  "strong  tendency  to  equalize  the  positions 

of  the  two"  sexes,'     Nevertheless,  the  woman  is  still  in  a 

relatively  unfavorable  position;  and  the  sphere  of  divorce 

a  vinculo  is  exceedingly  narrow.     There  are  doubtless  many 

I  other  causes  besides  infidelity  for  which  the  welfare  of  society 

I  and  the  happiness  of  individuals  require  that  marriage  may 

I  be  dissolved.     "It  is  a  scandal  to  English  legislation,"  ob- 


1  HulSABD,  op.  cil.,  3d  series,  CXLVII,  IMTi. 

>Tbns  sdnlteTj,  it  long  perelsti^d  in.  ripens  into  "deu 
masionot  "croaltj"  and  "desertion^'  accardin^  to  deflat 
dent,  and  pBrtioalnf Ijr  on  "(Miuslractivo'"and  "'  moral"  crat 
IE!  S.,  3309.    Of.  Bisuop,  llarriagt,  Divoree,  and  Separation 

USi;   WfJlaira,  op.  C<1.,  IK  S. 

i-Ftom  tbe  iDOanlDK  of  pain  inOicCed  oa  the  body  it 
jaare  atteined  the  oitondod  moaning  tiiat  inclados  pain  inflii 
neu  and  nagloot  mny  now  almoiit  of  tlismaelres  coniititate  s 
with  nUBCondnet.  will  give  the  riglil  of  divorce.  The  lime  i 
loolied  torwnrd  to  wboQ  almost  CTory  aot  of  misconduct  will 
loooDTDTBiioh  meatal  agonj  to  the  innocent  party  an  iocaaai 
■ita  under  the  Act  of  U57.  ThedlSorencD  already  is  rery  ma 
tbe  'dnielty'  of  today  with  the  thrashing  by  the  husband  tl 
tikirty  yean  ago.    Probably  is  thosodays  the  i 
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later  physical  n 
■ibla  for  a 
badd  it  tbe  bt 

Uw  »a>t  majority  ol  womBn  wi 

irbola  world  knew  tbem  to  be  b- 

t  ahort  period."— MoKTMOBKHCT 

~        -       D.  xni.  m,  192. 
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serves  Lecky,  that  divorce  "should  not  be  granted  when 
one  of  the  partners  has  been  condemned  for  some  grave 
criminal  offence  involving  a  long  period  of  imprisonment  or 
penal  servitude,  or  for  wilful  and  prolonged  desertion,  or 
for  cmelty,  however  atrocious,  if  it  is  not  coupled  with  adul- 
tery. In  all  continental  legislations  which  admit  divorce  a 
catalogne  of  grave  causes  is  admitted  which  justify  it.'" 

While  depriving  the  ancient  spiritual  tribunals  of  the 
monopoly  of  matrimonial  jurisdiction  which  they  had  so  long 
possessed.  Parliament  made  a  proper  concession  to  the 
scruples  of  the  regular  clergy.  By  the  act  a  divorced  person, 
whether  guilty  or  innocent,  is  permitted  to  marry  again  if 
be  likes;  but  a  clergyman  of  the  "United  Church  of  Eng- 
land and  Ireland"  is  not  compelled  to  solemnize  the  mar- 
riage. Should  he  refuse,  however,  he  cannot  legally  prevent 
a  brother- minister  of  the  establishment  from  using  his  church 
or  chapel  for  the  celebration ;  and  this  last  provision  has  in 
our  own  day  become  a  standing  grievance  on  the  part  of 
those  who  denounce  such  a  celebration  as  a  "defilement"  of 
the  sanctuary." 


■  Lboet,  op.  cU...  II,  20!,  Za. 

IRoBd.  fnr  ioatanee,  the  oDmpIs.iiii 
BtBUDtf,  in  bie  MarrioBe  of  Divorced  Pti 
SI.  PauCi  Catlttdral  on  Feb.  W  aid  is,  wse.  Tho  Buthor  t 
old  daja  before  the  •ot  of  1851  when  "  thlaga  wore  differ 
BmsulBrmaritaof  tbe  old  Brstein.  the"difllci>)ty  and  oosi 
llnmeDt made aoparatioos a ufTuruIo  very  lev;  when  thai 
oensed  a  "  horrible  familinrity  with  the  idea  ot  i 
09.  who  liVewiae  lamcn 


le,  bishop  of 
:  Preached  in 
I  to  pine  tor  the  bochI 
'  vhen.  thanks  to  the 
special  Act "  ot  P»r- 
ststnte  bad  not  yet 
Compare  LOOSOOS, 


of  Marriaoc  187-309.  who  liVewiae  laments  the  deseoralioo  ot  tl 
through  the  celebcaltoi 
demos  Che  alleged  "  coaniTBUoe  on  the  part  of  the  CbDrob  of  England"  in  thaTiola- 
tionot  the  doctrine  of  iDdlssolnbiliC;  through  the"la^neoI  licences  todjiorced  per- 
SODS  to  remarrir  from  Diocesan  BegiBtrara,  oslonsibl/ with  the  sanction  of  onr  own 
Bishops."  He  gives  extracts  from  the  Feport  uf  the  lower  house  ot  the  Yoik  Cooto- 
cation  (18M),  which  denonncsa  the  two  practices  mentioned,  as  also  the  "  admission 
ot  persons  who  hare  entered  into  snch  anions  to  Boly  CommDuion.''  TechDioalty 
Each  a  license  is  a  "  dbponsation  "  which  the  bishop  may  refuse.  It  is  often  refused, 
as  Id  the  "  Inetractions  issued  to  Sorrogatos  in  the  Diocese  ot  Liclifield  ":  HAMldoK's 
Marriage  Laa,  3K,  and  n.  a.  On  these  questions  see  GEiai,  UarHagc  ami  Family 
Relali(mjr.5TI-S3,gtTiDg  extracts  from  the  procoediogs  ot  the  Lambeth  Conference, 
(1MB),  and  the  CooToeation  of  Canterbury  at  rarious  times,  asalso  from  the  opiniona 
of  fndividtial  biihopa  and  ministers. 
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The  act  of  1857  directs  that,  before  granting  a  decree, 
the  court  shall  "aatiBfy  itself,  so  far  as  it  reasonably  can,  not 
only  as  to  the  facts  alleged,"  bnt  also  whether  there  has 
been  any  collusion  between  the  petitioner  and  either  of  the 
respondents,  or  whether  there  is  any  bar  or  coonter-charge 
against  the  petitioner.'  Bnt  no  special  procednre  was  created 
for  making  the  inquiry  suggested,  "nor  could  a  stranger 
without  any  legal  private  interest  intervene."'  The  neces- 
sary machinery  for  that  purpose  was  provided  by  the  Matri- 
monial Causes  Act'  of  1860,  which  rests  upon  the  theory 
"that  the  public  is  interested  in  seeing  that  no  marriage  is 
dissolved  except  on  certain  grounds."*  Two  distinct  stages 
in  the  proceedings  for  a  dissolution  of  wedlock  are  prescribed. 
If  a  sentence  of  divorce  be  rendered,  it  must  always  in  the 
first  instance  be  a  decree  nisi.  Only  after  an  interval  of  six' 
months,  unless  a  shorter  time  be  set  by  the  court,  can  such 
a  decree  be  made  absolute.  In  the  meantime,  the  queen's 
proctor,  or  any  member  of  the  public,  whether  interested  in 
the  suit  or  not,  may  "intervene"  to  show  collusion  or  the 
BTippressioQ  of  material  facts;''  and  in  case  of  such  interven- 


*So  decided  la  T.  i:  V.  (IBW) ;  I  Swabbi  and  TkihTKAI^  KeporU,  SBB-MI-.Qeari. 
op.  cit.,  249.  SSt. 

ass  and  2t  Vict.,  o.  lU.  For  the  discnesion  of  the  bill  seo  a&HSARD,  Purl. 
Dtbaia.  Sd  serisB,  CLS.  ISSS-SI.  11U-4S,  Cf.  sbo  Glabsoh.  U  mariage  civil  et  te 
divorce,  IBtB.:  Qmi, op,  cil,,Wl  a.fli  Habuson,  The  Lata  qf  FrobaU  ajut  Diuom, 
lUff. 

•  Lord  HukDSD,  in  ihe  celebrated  aasB  of  Crawford  n.  Crawford  (ISU),  II  F,  D.. 
Ud-W.  where  the  qneeo'a  proctor  ieaUowod  to  intBrrsnato  proYoa  prsTiooB  dsoisiou 
nnjllat.    BeAalsoOsABT,  op,  cU„  t6^  u.  2.  2S2,  where  this  ease  U  sammarited. 

SB3  and  «  Vict.,  c.  lU,  900.  7.  The  ■■InterTeaer  cannot  be  the  roepondent,  oc 
anj  one  actnaUy  iosd^Bted  by  bim  or  ber,  or  bb  or  bar  aoiainee;  but  the  mere 
tact  that  the  intorvoner  majr  be  (aa  he  nsnallr  is)  the  friend  or  relative  of  the  re- 
■poQdeDt  is  no  objection." -Qkabt.  op.  «(.,  SO.  2M:  Howarth  u.  Howarth  {UM). 
9P.  D.,  aS-Sl:  Foraler  v.  Forater  (UBS),  3  SwABET  andTbutbah,  Aeporli,  ISB-flO. 
Thaqneeii's  proctor  raajr  intarrsne  aa  one  of  the  public.  Onlj  the  petltioaer  can 
Miplr  to  haTB  ■  decree  nlii  made  abeotnte.  bnt  In  long  default  of  snob  applioatioo 
tke  leapoodeDt  mar  ask  to  haTo  the  petition  dismissed.  Decrees  lim  "oaly  apply 
to  petitiona  for  dissolution  of  marriage  and  not  to  judicial  separations,  restitution 
af  ooDlngal  rights,  or  lactilation : "  bat  by  M  Vict.,  c,  31,  they  do  applj  to  nnllilj 
niU:  QmaBT,  op.  ca.,  SW,  ZSO  BB,  3K,  KS. 
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tion  the  court  shall  deal  with  the  cause  ''by  mAing  fhe 
decree  absolute,  or  by  reversing  the  decree  ntst^''  or  by  caor 
ducting  further  examination,  as  ''justice  may  require.** 

Secondly,  the  present  English  law  allows  a  decree  for 
"judicial  separation"  with  the  "  same  force  and  the  same  con- 
sequences" as  the  former  sentence  of  divorce  a  mensa  el 
ihcro^  which  is  abolished  by  the  act  of  1857/  To  snch  a 
decree  either  the  husband  or  the  wife  is  entitled  on  the 
ground  of  adultery,  cruelty,  or  two  years'  desertion;'  pro- 
vided no  legal  bar  to  the  petition  such  as  condonation, 
cruelty,  or  a  separation  deed,  be  established.  At  the  prayer 
of  the  petitioner,  or  when  the  evidence  is  insu£Bcient  to  war- 
rant a  decree  of  complete  divorce,  a  judicial  separation  may 
be  granted  in  a  suit  brought  for  dissolution  of  marriage.* 
After  such  separation  the  wife  is  considered  as  a  feme  sob 
with  respect  to  property,  contracts,  wrongs,  suing  and  being 
sued;  and  her  husband  is  not  liable  for  her  engagementB.* 
In  place  of  the  old  action  at  law  for  "criminal  conversation" 
a  prayer  for  damage  against  the  wife's  paramour  may  be 
joined  with  the  petition  for  judicial  separation  or  for  diasolu- 
tion  of  wedlock;  or  the  aggrieved  husband  may  make  sepa- 
rate application  for  indemnity.^  Adultery  thus  becomes  a 
mere  "private  injury"  and  not  a  crime.  The  damage  recov- 
ered may  be  "applied  by  the  court  for  the  benefit  of  the 
children  of  the  marriage  or  for  the  maintenance  of  the  wife." 

lao  and  21  Vict.,  c.  85,  sees.  7,  16,  2S,  25,  25:  Statuiet  at  Large,  XCVH,  8B» 
SSI,  595, 537.  On  the  law  for  judicial  separation  see  Gkabt,  op.  est.,  aSS-W;  Habubov, 
The  Latnqf  Probate  and  Divorce^  148-5S;  Woolset,  Divorce^  175. 

s  By  the  Matrimonial  Causes  Act  of  1884,  47  and  48  Vict.,  o.  68,  mo.  5,  fkllim  to 
retffhmd  to  a  decree  for  restitution  of  oonjuflral  rights,  even  for  a  lew  lime  than  two 
jears,  is  made  equiTalent  to  desertion. 

sQkaby,  op.  rif.,  358,  354. 

4  Except  when  alimony  has  been  decreed  and  is  in  arrear  the  hmlwiid  !■  liaUt 
f6r  necessaries  furnished  his  wife :  20  and  21  Vict.,  c.  85,  sees.  25,  28:  fiHolalei,  ai 
Large^  XCVU,  537.    Cf.  Habrison,  op,  ci7.,  152, 153;  Qbabt,  op,  ctl.,  424. 

&20  and  21  Vict.,  c.  85,  sec.  33:  Statuia  at  Large,  XCVII,  530.  Cf,  Menn  «. 
Mason  (1883>,  8  P.  D.,  21-23,  C.  A. ;  also  Woolsbt,  Dtrorce,  177;  Gbabt,  op.  ett.,  SA, 
255-61 ;  Habbisoh,  op.  cit.,  182, 183. 
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When  the  wife  is  the  gnilty  person  and  is  entitled  to  property 
in  poBsession  or  in  reversion,  the  court,  at  its  discretion,  may 
settle  "snch  property,  or  any  part  of  it,  on  the  innocent 
party,  or  on  the  children  of  the  marriage.'"  The  rnles, 
principles,  and  procedure  observed  in  the  old  ecclesiastical 
courts  are  to  be  followed  by  the  civil  judge  in  a  suit  for 
judicial  separation  except  as  otherwise  provided  by  statute.' 
In  the  third  place,  by  the  existing  law  provision  is  made 
for  what  is  commonly  called  "magisterial  separation."  The 
"  separation  order,"  presently  to  be  considered,  is  one  of 
several  remedial  devices  introduced  by  various  statutes  in  the 
injured  wife's  behalf.  Thus  the  act  of  1857  enables  a 
woman  deserted  by  her  husband  to  apply  to  a  local  court  of 
sammary  jurisdiction,  or,  if  she  prefer,  to  the  high  divorce 
court  of  the  kingdom,  for  an  order  to  protect  her  subse- 
quently acquired  earnings  or  property  from  being  seized  by 
him  or  any  of  bis  creditors.'  By  this  "protection  order" 
the  wife  is  to  be  in  the  same  position  as  to  property  and  con- 
tracts, suing  and  being  sued,  as  if  she  had  obtained  a  decree 
of  judicial  separation.'  In  all  respects  she  is  treated  as  a 
feme  sole.  For  a  number  of  years  after  it  was  first  intro- 
duced the  protection  order  was  a  means  of  real  redress;  for 
then,  according  to  the  principles  of  the  barbarous  laws  of 
the  Middle  Ages  which  still  survived,  a  married  woman 
without  settlements  had  practically  no  property  rights  at  all 
during  her  husband's  lifetime.  Her  landed  property  at 
marriage  passed  into  his  control ;  her  chattels  and  personal 

a.  S3,  e,i  ataivta  at  Large, 


■  AppUcatloDmsy  beiDa< 
tor  Divorce  aod  Uatrimonial 
■ion.  C7.a)atid21Vict..c.gJ. 
op.cJt.,XOff.,42Sff.:    HABtlti 


SS,s«O.Zi:  Btatuta 


t  Large,  XCVH,  SW  ;  cf.  also  HabbihOh, 


patty  sessioaol  ooort  and  to  ths  Court 
saa  or  its  sncceasor,  Uie  Probate  and  Dinirce  DItI- 
H:  Stotufaof  irftr(re.XCVIT.US,&36;  alsoQHABT, 

:.,  i;e.  17'!;  GLAaaoN,  Lt  mariagt  civil  et  le 

me,bZ. 

\ltt  ai  Large.  SCVD,  538. 
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effects  of  every  description  became  absolotelj  his;  and  she 
had  no  legal  power  to  diapose  even  of  the  wages  of  her  own 
toil.'  The  protection  order  merely  gave  the  wife  her  own, 
preventing  the  man  who  had  basely  abandoned  her  without 
making  any  provision  tor  her  support  from  appropriating  the 
wages  or  the  property  which  she  might  thereafter  gain. 
More  than  this  it  did  not  do.  "So  to  a  poor  wife  a  pro- 
tection order  was  but  little,  if  any,  advantage,  and  now  seems 
absolntely  useless.  For  it  did  not  relieve  her  from  cohabita- 
tion, it  did  not  compel  the  husband  to  pay  her  any  alimony, 
and  it  did  not  permit  her  to  pledge  his  credit  for  necessaries."' 
Since  the  Married  Women's  Property  Acta,  therefore,  not- 
ably those  of  1870  and  1882,  by  which  many  of  the  worst 
evils  of  the  old  system  have  been  remedied,'  the  protection 
order  has  been  of  little  avail.  Accordingly,  a  new  measure 
of  relief  was  adopted.  The  act  of  1886,'  in  case  of  desertion, 
provides  that  any  two  justices  in  petty  sessions  or  any 
stipendiary  magistrate  may  make  a  "maintenance  order" 
when  they  "are  satisfied  that  the  husband,  being  able  wholly 
or  in  part  to  maintain  his  wife  and  family  has  wilfully  refused 
and  neglected  to  do  so."  The  maintenance  order  requires 
the  husband  to  "pay  to  the  wife  such  weekly  sum,  not 
exceeding  two  pounds,  as  the  justices  or  magistrate  may  con- 
sider to  be  in  accordance  with  his  means  and  with  any  means 
the  wife  may  have  for  her  support  and  the  support  of  her 
family;"  and  the  payment  of  the  sum  so  ordered  may  be 

■  Forssood  Bnmmary  of  the  old  law  na  to  propertr  rights  ol  tDarried  women 
Mfl  Glassoh,  Hitl.  dv  droit,  II.  £84;  IV.  1^7-59:  V,  lOSS.;  VI,  leS;  Geabi,  oji.  ciC, 
IMS.;  sadnspeolally  SwiHDBKEH,  "DeberdasQatorrecbCder  EbBhaa  in  Eaglaud," 
ZVS.,V,215B. 

IQsABT.op.cif..  3B3,  BH. 

■Oa  tbesoand  other  etatnteg  (ri'lDK  tbt  married  woman  cootrol  of  bar  propertjr 
■eo  SwiKDBEBN.  op.  Bit.,  27H1I.;  Qlabson,  op,  cil,,  VI,  ICI3B, :  oud  UoNTaoKBMCt'B 
lalDsblo  article.  "  ThsCbaaBias  Status  of  a  UarHed  Woman,"  Latp  Qvarl.  Reoieui. 
Xln,lfl2ff. 

•  49  and  SO  Viot.,a.5:.  On  tha  "  maiDteuauca  order"  see  Oeabt,  ofi,  cif.,  aei, 
SeB-TO;  Hauibon,  op.  eit.,  lit,  ITS. 
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I  enforced  by  dietress  or  by  impriBOimieQt  if  necessary.'  Unlike 
the  protection  order,  the  order  for  maintenance  ia  not  expressly 
declared  to  be  equivalent  to  a  jndicial  separation ;  bo  it  ie 
inferred  that  a  husband  may  "  at  any  moment  terminate  the 
desertion,"  and  require  to  be  taken  back  by  the  wife  who 
will  "be  in  default"  for  refusal' 

By  the  protection  and  maintenance  orders  a  deserted  wife 
is  secured  in  the  enjoyment  of  her  own  property  or  ia  given 
a  jnst  share  in  her  delinquent  partner's  goods.  In  the 
meantime,  a  statute  of  1878  attempts  to  shield  her  from 
a   husband's   brutality   through    the   so-called   "separation 

I  order."'  The  court  is  authorized  in  case  of  "aggravated 
assault,"  if  "satisfied  that  the  future  safety  of  the  wife  is  in 

[  peril,"  to  order  that  she  shall  no  longer  be  bound  to  live 
with  her  husband;  that  he  shall  render  to  her  such  weekly 
alimony'  as  may  seem  just;  and  to  place  the  children  in  her 
custody,'     This  order  for  "magisterial  separation,"  as  it  is 

I  called,  has  the  "effect  in  all  respects  of  a  decree  of  judicial 
separation  on  the  ground  of  cruelty."     Like  the  protection, 

I  and  probably  also  the  maintenance,  order,  it  does  not  pre- 

[  elude  the  wife's  right,  when  she  sees  fit,  to  apply  for  a 

I  judicial  separation  or  even  for  a  dissolution  of  marriage." 

to  be  anlorced  as  nnder  an  order  of  affllistion ;  but  that  is  bj  dlatresB,  or, 
of  distresE,  hi  impcieoiuneDt  ^  Qbabv,  o;i,c>(.,  380,  369.115. 

.,  sm 

ict..  o.  IS.    Od  the  ssparatiou  order  saa  GURT,  c 
r.  op.  ci(.,  m,  ns. 
The  waoklj  amo 


it..  Miff,,  1»,  I 


id  the  mBDuer  ot  enfOTelag  paymant  are  aipraBsad  in 
ter  adopted  in  tbe  act  of  1S8«  for  the  msintenaiice  urder. 
jr  malnteaanca.  ataj  badischargBdor  yariod  on  proof  of 
veeklranm  msT  baTaried  In  amoautwithan  aJtaratioo 
ir  bOBbaad'a  mBaaB :  Gbakt,  op.  cit.,  366, 367,  999, 710. 
3Ut  ot  the  jarlsdiattan  and  leaves  no  taoslbla  goodi  that 
irifo  [a  without  lemedj,  hoveTer  lariia  be  the  hnsband'a 
property  in  atoclis  and  aharaa,  etc.,  or  by  vaji  of  interest  under  a  settlement."  Sha 
nar  then  applj  for  a  jadiaiol  separation  or  a  dlgsolution  ol  marriage,  vhan  "aba 
wUl  abtaiD  alimooj  in  the  nsual  way;  and  this  will  bo  indeed  her  only  offeotnal 
oonrae  if  t  the  biuband  abecoodB."— Geaht,  op.  dr..  367.  Compare  Qillet  i>.  Qillel 
(IW),  11  P.  D.,  lis. 
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MATRIMONIAL  INSTITUTIONS  IN  THE 

UNITED  STATES 


CHAPTER  XII 

lOBLIGATOEY  CIVIL  MARRIAGE   IN  THE  NEW   ENGLAND 
COLONIES 

[BiBLioGBAPHiOAi.  NoTB  XII. — Pof  thU  chapter  a  large  quantity  of 
files  and  records  of  MaBaachueetts  colonial  and  provinctal  courts  haa 
been  examined.  In  the  office  of  the  Clerk  of  Courts  for  Middlesex 
county  (Cambridge)  have  been  used  the  Eecordi  of  the  County  Court 
for  MiddteMX,  1619-86, 1  vols.,  tSSB.  folio.  Vol.  II  mlBstng;  eupplementod 
hj  the  Filei  of  the  County  Court  for  Middlesex,  1655-90;  and  foUoved 
by  the  Record*  of  the  Court  of  General  Sections  of  the  Peace  for 
Middlesex,  1692-1822,  9  toIs.,  MSS.  folio,  the  ninth  volume  containing 
also  Records  of  the  Court  of  Pleas  and  General  Session*  of  the  Peace, 
October  1686,  to  March,  1688.  In  theofflceof  the  Clerkot  the  Supreme 
Judicial  Court  for  the  County  of  Suffolk  (Bootoo)  have  likewise  been 
examined  the  Records  of  the  Court  of  Oenerat  Setsionaof  the  Peace, 
1702-32,  i  Tola.,  MSS.  folio,  with  a  fifth  volume  of  fragments,  1738-80; 
the  Minute  Books  of  the  Court  of  General  Sessions  of  the  Peace, 
Jaonary  3,  1743,  to  August  3,  1773,  5  vols.,  MSS.  folio;  the  Records 
of  the  Superior  Court  of  Judicature,  Court  of  Assixe  and  General 
Goal  Delivery  in  the  Province  of  Massachusetts  Bay,  1692-1780,  33 
vols.,  MSS.  folio.  Vol.  II  containing  altio  the  records  of  certain  courts 
during  the  Audros  period,  1686-87;  and  the  Early  Court  Files  of 
Suffolk,  1629-1800—  being  papers  of  colonial  and  provincial  courts  held 
in  Suffolk  county,  of  the  Superior  Court  of  Judicature  held  in  the 
several  counties,  and  of  the  Supreme  Judicial  Court  prior  to  last 
century,  with  miscellaDeous  papers,  the  whole  collection  compriHing 
several  hundred  volumes,  of  which  only  those  for  the  period  1629-1730 
have  been  covered  by  this  investigation.  Careful  examination  has  also 
beeo  made  of  the  MSS.  folio  volume  of  Record*  of  the  County  Court 
of  Suffolk,  October  1671,  to  April,  1680,  in  the  poeseseion  of  the  Boston 
Athensum. 

Very  important  are  the  published  Colonial  Records  of  Plymouth 
(Boston,  1855-61);  MassachusetU  Bay  (Boston,  1853-54);  Neu>  Haven 
(Hartford,  1857-58);  Connecticut  (Hartford,  1850-87|:  Rhode  Island 
(Providence,  1856  f!.);  and  the  Provincial,  Town,  and  State  Papers  of 
New  Hampshire  {Coocord,  1867-83). 

The  neceeeary  complement  of  the  records  is  of  course  found  in  the 
▼arious  compilations  of  statutes.  For  Massachusetts  it  has  seemed 
[best  to  cite  by  preference  Whitmore's  fine  facsimile  edition  of  the 


^■^best  to   cite   by  prefer* 


121 


\i  K     .».Ks*X*AU    ISSTITCTIOSS 


..*i,.  a   Xui:vi  S;  ^uW  lU  cuanectioii  with  his  Bibiioffmpkitmi 
A  ,       iiW     ua*    -J    M  MuMtuMchtuem  Coiomg,  1630-86  (BQBtei^ 
V':.  *!.!  A  ..x\.  uuUJvssl^'H.U«»<iiMi.Betofe€«(5¥ols^Bo8lDn,ia8^- 
.  HU,^  *  v*:.h  thvv  lU4%h)  Hi^^iOoaieiitarj  Tolnmes  (Bostoii,  1891-86)^ 
V  ivuist  ot  ttw  pivviiiouU  charter  mud  carrj  us  bejond  ttm 
.   .  V  *  u .  i.ii.     IV'  (uUv^ia^  (>rigiiial  digests  hjiTe  also  been  enqiloTed: 
.     .v%  c  .•;  .^*  (^M^«>a<  UAWit4  cmd  libeHyes  of  the  JfoMoetaaettt 
.,^   }kf^^Mi^  tiWii  ''^  CJKVfMrol  Lair«  oiui  JLtberfiet  (BQslDii,lffa) 
i^vo  i^xo  is^ilK^l  \.vU«M  being  those  reprinted  bj  Whitmore;  Aei9 
\i  u\s  1  OMfr  1 1 U  ( biMUMi*  1714);  AeU  and  Lawt^  1802-1765  (Boston, 
i.ii>,    UU  aaJ  i.a«^'«  (BiMtott,  1750);  and  the  collection  entitled  Chat- 
,  .\^i  Ki%uy  i\U  Luw  of  tk$  CMmy  and  Prortaee  of  JfoModbtisettt 
.,:,V  ilkviUui,  ttU^4^    'rh0  tix«t  digests  of  New  Haven  and  Connecticiit 
r'HuUUt*ii>  i^rc  iM^uAitfuwd  in  Trumbull's  True  Blue  Laws  (Hartford. 
1  s^U).    Ttu'ic  i«  <iiH^  «  reprint  of  the  Code  of  1650^  to  which  is  added 
..  fi  in-<fc  /» v*«4  LuiWd  tfiMi  Judicial  Proceedings  of  New  Haven  Cokmg 
.«>»«w4^>/</jv  i'%*iUd  Bius  Laws  (Hartford,  1822);  and  a  facsimile  reprint 
,.C  Vhi  'iU»*  t»/  t^  (iteiieral  Laws  of  1673  (Hartford,  1865).     For  the 
oi^KLvouVU  vvutury  we  have  the^eff  and  Laws  of  his  Majesties  Cokmg 
«•/  <  \>HH(:o<«<>M<  in  Pi^w  England  (New  London,  1715);  Acts  and  Laws 
,/  Mh  Viv««^«  Knglish  Colony  of  Connecticut  (New  London,  1750); 
WU  «H4t<  Ukws  (New  Haven,  1760);   and  the  Acts  and  Laws  (New 
lA>uil\M4ft  i'^M).    VW  New  Hampshire,  the  ** Province  Laws"  published 
lu  V\4«  VUl  «l  the  New  Hampshire  Historical  Society  Collections; 
lUo    WU  uhU  Imws  passed  by  the  General  Court  or  Assembly^  1606- 
U)k»  vik^^«>^>  ITW);  the  Acts  and  Laws  (Portsmouth,  1761);  and  the 
U  U  unU  tuii»»,  1686-1771  (Portsmouth,  1771),  have  been  cited.     To 
f^U»w  Uio  Uugled  thread  of  Rhode  Island  legislation  on  any  subject  is 
H  ^HKiUvAiug  tatdc;  but  the  development  of  the  written  marriage  law 
^kl^\  bi»  UavHHl  with  tolerable  clearness  in  the  published  digests.    See 
MUa4v«i'M  t'i'oceedings  of  the  First  Oeneral  Assembly  ....  and  the 
VV^it*  itii^l^ted  by  that  Assembly  in  1647  (Providence,  1847);   Rider's 
IH^Hiiiuil^  reprint  of  the  code  of  1705,  entitled  Laws  and  Acts  of  his 
Hw^^tws  Colony  of  Rhode  Island,  1636-1705  (Providence,  1896);  his 
iMvHiiuiile  reprint  of  the  code  of  1719,  entitled  The  Charter  and  the 
l^ws  v/  his  Majesties  Colony  of  Rhode-Island  in  America  (Providence 
||iy^)l  alHO  the  original  Acts  and  Laws  (Newport,  1790);  with  Rider's  fac- 
•&m(W  reprint,  entitled  Supplementary  Pages  to  the  Digest  of  1730  (Provi- 
4«4UHH  11808]);  the  original  folio  editioos  of  the  Acts  and  Laws  dated 
l^|i0oUvely  1745, 1752, 1767  (Newport);  and  Gregory's  facsimile  reprint 
^f  the  compilation  of  1772,  entitled  Acts  and  Laws  ....  passed  since 
U^  H^XHsion  in  June  1761  (Providence,  1893).    The  Plymouth  codes  are 
urinted  in  Vol.  XI  of  the  ColonicU  Records  of  that  colony;  and  they  are 
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given  in  convenient  torm  in  Brigham's  Compact,  with  the  Charter  and 
Lau>*  of  New  Plymouth  (Boston,  193R). 

Original  material  has  also  been  gleaned  from  the  Collectiom 
(Boston,  1806-97)  and  the  Proeeedingi  at  the  Maseachosotta  Historical 
Society  (Boston,  1879ff.);  hradtord'e,  Hiatory  of  Plffmouth  Plantation 
{Boston,  185C);  Winthrop'a  History  of  ffeio  England,  1630-49  (Boston, 
1853);  Hulchinaon'3  History  of  Maasachusells,  1628-1774  (Vol.  I,  Salenij 
1795;  Vol.  II,  Boston.  1795;  Vol.  III.  London,  1828);  Cotton  Mather's 
Magnalia  Chnsti  Americana  (Hartford,  1820);  Increase  Mather's 
Answer  of  Several  Miniitera  (Boston,  1695),  on  marriage  with  wife's 
Bister;  The  Androa  Tracts  (Boeton,  1868-74);  Young's  Chronicle*  of 
the  PilgHma,  1602-25  (2d  ed.,  Boston,  1844);  Hintorical  Cotleations  of 
the  Essex  Institute  (Salem,  1896);  Lechford's  Note-Book,  1631-71  (Cam- 
bridge, 1985),  idein.  Plain  Dealing  (Boston,  1867);  reprinted  also  in 
3  Mais.  Hist  Soc.  Collections,  III;  Dunton's  Ili/e  and  £m»-9  (West- 
minster, 1818);  his  Letters  from  New-England  (Prince  Society,  Boe- 
ton, 1867);  the  "Town  Records  of  Boston,"  1834-17n;  and  the  "Town 
Records  of  Dorchester."  both  in  the  Reports  of  the  Boston  Record 
Commission;  "Town  Records  of  Salem,"  1634-59,  in  Vol.  IX  of  Hist. 
Coll,  Essex  Inst.;  especially  Sewall's  "Diary,"  in  5  Mass.  Hist.  Coll., 
V,  VI,  VII  (Boeton,  1878-80);  and  his  "  Letter-Book,"  in  6  Mass.  Hist. 
Coll.,  I,  II  (Boston,  1886),  both  of  which  afford  a  wealth  of  illuBtration 
for  almost  ever;  phase  of  wedding  and  other  social  customs. 

Among  recent  writings  relating  to  the  general  subject  most  impor- 
tant are  Shirley,  "Early  Jurisprudence  of  Now  Hampshire,"  in  Pro- 
cecdings  of  the  New  Hamp.  Hist.  Society,  1876-84  (Concord,  1885); 
Earle,  Customs  and  Fashions  in  Old  New  England  (New  York,  1894); 
Weeden,  Economic  and  Social  History  of  New  England,  1620-1789 
(Boeton,  1891);  Goodwin,  Pilgrim  Republic  (Boston,  1888);  Howe, 
Puritan  JfepuMtc  (Indianapolis,  1899);  Arnold,  History  of  Rhode  Islartd 
(New  York,  1874);  Friedberg,  Eheschliessung  (Leipzig,  1865);  Cook, 
"Marriage  Celebration  in  the  Colonies,"  in  Atlantic  Monthly,  LXI 
(Boston.  1888);  Bishop,  Marriage,  Divorce,  and  Separation  (Chicago, 
1891);  Lodge,  Short  History  of  the  English  CoUmies  (New  York,  1882); 
Trumbull,  History  of  Connecticut  (New  Haven,  1818);  HoUister,  His- 
tory of  Connecticut  (Hartford,  1857);  Atwater,  History  of  the  Colony 
of  New  Haven  (New  Haven,  1881);  Freeman,  History  of  Cape  Cod 
(Boston.  1869);  Bailey,  Historical  Sketches  of  Andover  (Boston,  1880); 
Bliss,  Side  Glimpses  from  the  Colonial  Meeting-House  (Boston.  1896); 
idem.  Colonial  Times  on  Buzzard's  Bay  (Boston,  1888);  Brooks,  The 
Olden  Time  Series:  The  Days  of  the  Spinning  Wheel  in  New  Eng- 
land (Boston,  1886);  articles  by  Scuddor,  Wbitmore,  Bdes,  McKenzie, 
Morse.and  Qoddard,  in  Memorial  History  of  Boston  (Boeton,  1882-83); 
and  Newhall,  Ye  Great  and  General  Court  (Lyon,  1897). 
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Colonial  Laws  (Vol.  I,  1660-72,  Boston,  1887;  VoL  II,  107&-86, ! 

1889),  which  should  be  used  in  connection  with  his  Bibliogr 

Sketch  of  the  Laws  of  the  Massachusetts  Colony^  1690-86 

1890);  and  Ames  and  Goodell's  Acts  and  Resolves  (5  Tola,  Bos  t 

86),  which  with  the  three  supplementary  volumes  (Bostoti 

cover  the  period  of  the  provincial  charter  and  cany  us  i- 

Revolution.    The  following  original  digests  have  also  beer 

The  Book  of  the  General  Lawes  and  Libertifes  of  the  M* 

CoUmy  (Boston,  1660);  The  General  Laws  and  LiberUes  { I 

—  these  two  earliest  codes  being  those  reprinted  by  Wl: 

and  Laws,  1692-1714  (Boston,  1714);  Acts  and  Laws^  1692 

1760);  Acts  and  Laws  (Boston,  1750);  and  the  collectioD 

ters  and  General  Laws  of  the  Colony  and  Province  of 

Bay  (Boston,  1814).    The  first  digests  of  New  Haven 

plantations  are  comprised  in  Trumbull's  True  Blue 

1876).    There  is  also  a  reprint  of  the  Code  of  1650,  t 

extracts  from  Laws  and  Judicial  Proceedings  of  N 

commonly  called  Blue  Laws  (Hartfbrd,  1822);  and 

of  The  Book  of  the  General  Laws  of  1673  (Hartf- 

eighteenth  century  we  have  the  ^ets  and  Laws  of 

of  Connecticut  in  New  England  (New  London,  V 

of  his  Majesties  English  Colony  of  Connectici- 

Acts  and  Laws  (New  Haven,  1760);  and  the 

London,  1784).    For  New  Hampshire,  the  ''Pr'* 

in  VoL  VIII  of  the  New  Hampshire  Histot 

the  Acts  and  Laws  passed  by  the  General  > 

1725  (Boston,  1726);  the  Acts  and  Laws  {V 

Acts  and  Laws,  1696-1771  (Portsmouth,  1 

fbllow  the  tangled  thread  of  Rhode  Island  ' 

a  perplexing  task;  but  the  development 

may  be  tra(»d  with  tolerable  clearness  i  ■ 

Staples*s  Proceedings  of  the  First  Gcj 

Code  adopted  by  that  Assembly  in  I' 

facsimile  reprint  of  the  code  of  1705, 

Mqjesties  Colony  of  Bhode  Island,  ' 

facsimile  reprint  of  the  code  of  17' 

Laws  of  his  MajesUee  Colony  of  Rh- 

1895);  also  the  original  ^ete  and  !.(-' 

simile  reprint,  entitled  Bupplemjen  f 

dence,  [1898]);  the  original  folio  < 

respectively  1745, 175^  1767  (New 

of  the  compilation  of  1772,  entit' 

the  Revision  in  June  1767  (Prov  - 

printed  in  VoL  XI  of  the  Colon  / 
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the  New  England  settlers  is  appreciated  by  Ruczynski,  "The  Regis- 
tration Iiaws  in  the  Coloniea  at  Masaachuaetts  Bay  and  New  Plymouth," 
in  PublicaUofia  of  the  Am.  Statistical  Ata.,  VII,  66-73  (Boston,  1901). 
8ee  also  Bibliogcaphical  Note  XV.] 

I.  THE  MAOIBTBATB  SUPEBSBDBS  THE  PRIEST  AT  THE  NUPTUI£ 
The  continnity  of  English  law  and  custom  in  the  New 
England  colonies  is  not  more  striking  than  the  innovation. 
First  of  all  it  would  indeed  be  strange  if  the  planting  of  new 
states  in  the  wilderness  should  not  have  afforded  to  thought- 
ful men  a  rare  opportunity  for  freeing  themselves  from  the 
trammels  of  antiquated  methods  and  traditions  which  the 
"inertia  of  vested  interests"  might  yet  for  ages  sustain  in 
the  native  land.  In  some  instances  the  influences  of  a  new 
and  primitive  environment  might  cause  an  unconscious  return 
to  the  practices  of  earlier  days.  Religious  and  ecclesiastical 
ideas  must  necessarily  play  the  leading  part.  In  fact,  the 
zeal  with  which  the  Pioneers  of  Plymouth  and  Massachusetts 
Bay  proscribed  the  ceremonies  and  usages  of  the  Roman  and 
Anglican  ehorches  has  had  much  to  do  with  the  character  of 
civil  institutions  in  the  United  States.  On  the  part  even  of 
the  Puritan  there  was  thns  sometimes  a  strong  reaction  in 
favor  of  the  temporal  power  in  matters  hitherto  regarded  as 
exclusively  pertaining  to  the  spiritual  juriadiction.  The  sway 
of  the  so-called  theocracy  in  Massachusetts  and  New  Haven 
tended,  sometimes  inadvertently,  to  foster  the  growth  of  the 
American  idea  of  complete  separation  of  church  and  state. 
Thereby  the  forces  of  local  self-government  were  quickened. 
Thus  for  a  time  the  town-meeting  and  the  congregation  were 
practically  one  and  the  same;  but  authority  was  exercised  in 
the  name  of  the  lay  township  and  not  in  that  of  the  ecclesi- 
astical parish.  So  also  the  probate  of  wills,  the  administra- 
tion of  estates,  the  esercise  of  chancery  jurisdiction,'  and  the 

itn  Uaasochasatts  the  cotuitf  Donrts  bad  bd  eqaltr  Juriadiction i  Una.  Cal, 
Bee.,  V.  (TJ.  478;  AcUamt  Raolvct.I.n.aX;  Wasbbdbn.  Judicial  flirt.  p^afoH.,  M, 
186,167;  ao-w AMD.  Local  Conat.  HM.,  1,330, 3Sl.  See  ths  able  Hrticle  by  WooDBorr, 
"  Chanoerj  Id  Uabsacbosetts,"  Lain  Quarterly  Beviea  (Londim,  ISSS).  V,  ariO-Sfl. 
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supervision  of  primary  and  secondary  education'  were  taken 
out  of  the  hands  of  the  church  and  vested  mainly  in  the 
local  community.  The  process  of  secularization  f  n  legal 
functions  proceeded  with  rapid  strides. 

In  no  respect  was  the  change  more  remarkable  than  in  the 
administration  of  matrimonial  law  and  in  the  conception  of 
the  marriage  contract.  Here,  as  in  so  many  other  instanceSi 
our  ancestors  anticipated  the  thought  and  the  legislation  of 
the  mother-country  by  more  than  two  hundred  years.'  It 
will  be  remembered  that  in  the  beginning  of  the  seventeenth 
century — and  ever  since  the  thirteenth — English  marriage 
law  was  in  an  anomalous  and  most  chaotic  state.  The  Refor- 
mation in  England  had  brought  no  real  change  in  the  canoni- 
cal conception  of  the  form  of  wedlock,  though  its  sacramental 
nature  was  denied.  On  the  one  hand  was  the  church  at  the 
demand  of  the  state  trying  to  enforce  ecclesiastical  rites  and 
to  secure  publicity  by  requirement  of  banns,  parental  con- 
sent, and  registration;  on  the  other  was  the  ^* irregular**  or 
common-law  marriage,  entered  into  without  any  of  these 
safeguards,  by  mere  private  agreement;  and  the  validity  of 
the  latter  was  not  squarely  impeached  by  the  church,  though 
the  disregard  of  the  priestly  office  was  punished  by  spiritual 
censure.     All  this  is  changed  in  the  colonies.     In  place  of 

1  An  imi»rt«nt  »poeh  in  the  hidtorj  ot  fociaA  progress  is  rsAcbed  when  oar  New 
Bn^land  ancestors  reoocniaed  th«  support  of  popular  edocation  as  a  proper  fnnetiOQ 
of  K^al  goTemment.  The  erent  is  all  the  more  remarkable  beeaose  it  led  the 
derelopment  of  thought  in  the  mother-countrr  by  more  than  two  centuries  and  a 
half.  Howerer,  the  primary  motire  of  the  Massachusetts  act  of  1617  for  the  establish- 
ment of  elementary  and  grammar  scbixkls  was  to  proTide  religious  knowledge.  ^  It 
being  (uie  cheife  pMect  of  yt  ould  deluder«  Satan,  to  keepe  men  from  the  knowledge 
of  y«  Scriptures,  as  in  formr  times  by  keeping  y»  in  an  unknowne  tongue,  so  in 
theow  Utt'  times  by  p'swading  from  y«  use  of  tiuigues^  yt  so  at  least  y«  true  sence  A 
meaning  of  y<  originall  might  be  clouded  by  false  glosses  of  saint  seeminc  deceivers, 
yt  learning  may  not  be  buried  in  y^  grare  of  o*  fathn  in  y«  church  A  oolBonwealth,** 
etc.-  JtfiiM.  (\4.  K(x\.  11,  SOa.  ly.  also  How  auk  Local  (\mcf.  Hist.,  I.»-70:  and  tdeah 
''The  State  Uuitersity  in  America,"  ^tJunric  ifim/Aly,  LXVII  ^lj»l),  SS  S, 

*  Many  of  the  enactments  of  the  c\^K>nies  are  described  by  Lord  CampbeU  as 
''autteiiwktiug  and  g\uug  bey\uid  mt^t  i^  the  salutary  amendments  which  have  been 
aiiopted  in  the  reigns  of  William  IV.  and  Victoria."— GooDwxx,Pi|0r«m  BepmbUe, 
3U. 
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oonfofiioQ  and  complexity  is  fonnd  eimpHcity.  In  New  Eng- 
land particularly  civil  rites,  civil  registration,  and  nniform 
theory  of  marriage  tend  at  once  to  prevent  the  manifold  evils 
growing  out  of  a  lax  or  nncertain  law.  The  conception  of 
wedlock  which  existed  there  from  the  beginning  was  identical 
with  that  which  later  found  expression  in  the  writings  of 
llUton  and  the  legislation  of  Cromwell.  Marriage  was 
declared  to  be,  not  a  sacrament,  bat  a  civil  contract  in  which 
the  intervention  of  a  priest  was  unnecessary  and  out  of  place. 

Governor  Wintbrop,  in  commenting  npon  "a  great  mar- 
riage to  be  solemnized  at  Boston,"  in  1647,  expresses  the 
sentiment  prevailing  during  the  first  three-quarters  of  a 
century  after  the  settlement.  The  bridegroom  was  "of 
Hingham,  Mr,  Hubbard's'  church,"  and  the  latter  "was 
procured  to  preach  and  came  to  Boston  to  that  end.  But 
the  magistrates,  hearing  of  it,  sent  to  him  to  forbear.  The 
reasons  were,  1.  for  that  his  spirit  had  been  discovered  to  be 
averse  to  our  ecclesiastical  and  civil  government,  and  he  was 
a  bold  man,  and  would  speak  bis  mind.  2.  we  were  not 
willing  to  bring  in  the  English  custom  of  ministers  perform- 
ing the  solemnity  of  marriage,  which  sermons  at  such  times 
might  induce,  but  if  any  ministers  were  present  and  would 
bestow  a  word  of  exhortation,  etc.,  it  was  permitted."'  The 
last  remark  reminds  ns  of  the  benediction  of  the  early 
Christian  priest,  who,  like  the  Puritan,  discriminated  between 
the  religious  act  and  the  marriage.  Sermons,  however,  were 
originally  proscribed  at  the  nuptials,  though  they  were 
permitted  at  the  betrothal.' 

The  early  colonial  laws,  generally,  required  that  all 
marriages  should  be  celebrated  before  a  justice  of  the  peace 


•  Warrasop.  BMorg  of  Nan  Knolaad  (od.  Savaoe,  ISU).  II.  SSS  (313), 
1  See  sipecliilly  DiZTBB.  Oi?ii(rr«(ra(l(mall*m,  ISB.  who  bas  pointed  oat  I 
of  Mr.  SaTaHs  (Wihtbbof.  Bill,  ttf  New  Bngiand.  II,  WZ  D.  Z)  in  canfoslus 


:  QoomriN,  Pilorim  Republic,  59 


;  Dbitsb,  ConoregaUonat- 
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or  other  magistrate,  sometimes  under  penalty  of  nullity  for 
those  solemnized  in  any  other  way.'  Where  no  statutory 
provision  to  the  contrary  existed  the  common-law  marriage 
by  private  consent  was  valid*'  The  question  now  arises  as 
to  the  causes  which  determined  the  establishment  of  civil 
marriage  in  the  New  England  colonies.  Was  it  set  up  in 
imitation  of  the  practice  in  Holland?  Did  it  come  as  a 
natural  result  of  the  general  tendency  of  Protestant,  and 
especially  of  Puritan,  thought?  Or  was  it  perhaps  the 
product  of  both  influences  combined?  Already  in  the 
middle  of  the  eighteenth  century  colonial  historians  were  at 
a  loss  to  account  for  it.  Thus  Governor  Hutchinson  makes 
a  difficulty  of  understanding  why  the  lay  celebration  was 
introduced.  **Their  laws  concerning  marriage  and  divorce,^* 
he  says,  "are  somewhat  singular.  I  suppose  there  had  been 
no  instance  of  a  marriage,  lawfully  celebrated,  by  a  layman 
in  England,  when  they  left  it  I  believe  there  was  no 
instance  of  marriage  by  a  clergyman  after  they  arrived, 
during  their  charter;  but  it  was  always  done  by  a  magis- 
trate, or  by  persons  specially  appointed  for  that  purpose. 
....  It  is  difficult  to  assign  a  reason  for  so  sudden  a 
change,  especially  as  there  was  no  established  form  of  the 
marriage  covenant"  * 

On  the  other  hand.  Governor  Bradford  believed  that  the 
civil  celebration  was  introduced  by  the  Pilgrims  directly 

t  The  f aet  that  ministers  as  sneh  were  not  allowed  to  celebrate  in  New  England 
until  near  the  tad  of  the  seventeenth  centnry  is,  of  coarse,  well  known  to  students. 
Very  many,  howerer,  who  now  insist  on  the  religions  ceremony  are  ignorant  of  the 
fact;  and  it  is  not  a  little  surprising  to  find  so  reputable  a  writer  as  Auoustb 
CauJBB,  speaking  of  the  ''6migrants  dans  la  NouTelle  Angleterre,"  declaring  that 
marriage  **  se  formait  sous  les  yeux  et  avec  Tapprobation  du  chef  de  famille ;  il  6tait 
Oonsaer6  par  le  pasteur ;  d*aprte  les  prescriptions  impdratives  de  la  loi,mais  surtout 
pour  ob6ir  h  la  conscience  d*un  devoir  religieuz."— Le  maruioe  aux  M^taU-UniM^  8, 9. 

IBIBHOP,  Marriaoe^  Divorce,  and  Sep.,  I,  170,  178;  Fbiedbebo,  EheschUeuung, 
471,472. 

>HuT0HXif80N,  HUt,  of  Man.,  I,  892.  Compare  Cook,  ''  Mar.  Celebration  in  the 
Ooloiiiaa,**  Atlaitdie  Monthly,  LXI,  351,  who,  following  Hutchinson,  thinks  that  the 
tolonlltl  inttitated  **a  form  of  marriage  celebration  unique  in  modern  times." 
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from  Holland.  The  first  marriage  in  Pljmonth  Plantation 
— that  of  Edward  Winslow  and  Susannah  White' — occurred 
on  May  12  (22),  1621.  This,  he  declares  "according  to  -f 
laudable  cuatome  of  y"  Low-Cuntries,  in  which  they  had 
lived,  was  thought  most  requisite  to  be  performed  by  the 
magistrate,  as  being  a  civill  thing,  upon  which  many  questions 
aboute  inheritances  doodepende,  with  other  things  most  pro  per 
to  their  cognizans,  and  most  consoniuite  to  y"  scriptures, 
Buth  i,  and  no  wher  found  in  y"  gospell  to  be  layed  on  y" 
ministers  as  a  part  of  their  office.  '  This  decree  or  law  about 
marriage  was  published  by  y«  State  of  y"  Low-Cuntries 
An":  1590.  That  those  of  any  religion,  after  lawfull  and 
open  publication,  coming  before  y"  magiatrats  in  y'  Town  or 
Stat-house,  were  to  be  orderly  (by  them)  married  one  to 
another.'  Petits  Hist,  fol;  1029.  And  this  practiss  hath 
continued  amongst,  not  only  them,  but  hath  been  followed 
by  all  y°  famous  churches  of  Christ  in  these  parts  to  this 
time,— An":  1646.'" 

The  testimony  of  Bradford  must,  indeed,  command  our 
earnest  attention,  though  in  the  matter  of  dates  he  is  appar- 
ently misled  by  his  authority.  For,  as  already  seen,'  two  of 
the  Netherland  provinces  had  established  civil  marriage  as 
early  as  1580 ;  while  it  was  not  extended  to  them  all  until 
Beventy-six  years  later.  Nor  ia  the  mere  fact  that,  seemingly 
without  discussion,  civil  marriage  was  adopted  by  Massachu- 
setts and  her  daughter-colonies,  as  well  as  by  Plymouth, 
necessarily  a  fatal  objection  to  this  theory  of  origin,  though 
it  has  a  bearing  upon  the  question  which  must  be  carefully 

■  On  this  mairiaKs  sea  also  OooDWHt.  Pt^irtm  Republic,  181;  SatBiJCT.  "  Earl j 
Jarlspradence  of  New  Hampshire,"  PtocO*.  Wear  tlamp.  Biit.  Soc.  (1S1B-SI).  3W; 
BacoN,  aenait  of  tAe  Nea  Btmland  Chvrche;  33B-Ui   VocHa.  Chranicla  o{  Hit 

piigrinu.  an. 

■  Bradpdbd,  Hut.ofPlvmoulli,  101.  Ths  work  mentioned  br  Bradrord.  anwird- 
ing  to  Mr-  Deaiio»  '^is  probablir  La  ffraruie  Chrontque  ancienne  et  modeme  de 
Bottand,  Zllande,  Walfrite.  Utrecht,  ie.,  bj  Joan-FrantolB  Is  P«tlt,  UOl,  and  ISU." 
— BsAurOBD.  op.  cil..  101,  note  by  tho  editor. 

>Sm  chap.  I,  sac.  I. 
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considered.  For  the  New  England  Pilgrim  and 
alike  were  simply  doing  what  their  brethren  did  a  few  years 
after  when  they  found  their  opportunity  in  the  days  of  the 
Commonwealth.  If  America  owes  the  institution  of  civil 
marriage  to  Holland,  it  is  so  not  merely  because  of  the  resi- 
dence of  the  Scrooby  congregation  at  Leyden,  but  because 
of  the  profound  influence  which  Dutch  Puritanism  exerted 
upon  the  Puritanism  of  England  for  a  hundred  years  after 
the  Spanish  and  Tudor  persecutions  began.  It  can  scarcely 
be  doubted  that  in  various  ways  Dutch  ideas  made  them- 
selves felt  in  the  remarkable  legislative  and  constitutional 
experimentation  of  CromwelPs  reign.^  Moreover,  the  argu- 
ment is  strengthened  by  the  fact  that  the  Fathers  of  the 
English  Reformation,  unlike  Luther  and  his  followers,  do 
not  seem  to  have  raised  a  single  voice  in  favor  of  the  lay 
ceremony. 

Nevertheless,  though  Dutch  custom  undoubtedly  fur- 
nished a  direct  precedent  which  should  not  be  ignored,  it 
seems  highly  probable  that  without  the  influence  of  Holland 
the  early  establishment  of  civil  marriage  in  New  England 
was  inevitable.  It  was  required  by  the  spirit  of  Protestant- 
ism. Under  favorable  conditions,  which  New  England  did 
and  old  England  did  not  afford,  it  was  sure  to  arise  as  a  con- 
sequence of  rejecting  the  sacramental  theory  of  wedlock.' 
There  is  another  factor  of  the  problem  which  must  be 
reckoned  with.  The  New  England  Puritans  were  steeped 
to  the  marrow  in  Hebraism ;  and,  as  we  shall  presently  see, 

I  The  eTideDoe  for  the  Inflaenee  of  Holland  apon  ICnglish  and  American  institii- 
itonN  111  prewmted  in  CAMFsmLL,  T^  l*uritan  in  Holland^  Engiand^  and  America 
(Now  York,  tWS),  an  able  and  iimelj  work«  oaUin«  attention  to  manj  faots  strangely 
ntmlected  by  previouH  writers,  bnt  too  nweepinff  in  its  general  conclusion  that  Ameri- 
can law  and  institutiims,  in  their  essential  characteristics,  are  not  Anglo-Saxon,  baft 
Ihitoh.  For  the  interrelations  of  the  Puritans  in  England  and  Holland  see  espeeiallj 
(i|).ra.,  I«41i5ff.;  II,  44  ff. 

s  At  a  yery  early  day  the  Kngli«h  Separatists  are  found  advocating  cItU  mar- 
riage :  iH«e  IUiH>M,  Owmi*  a^f  Me  A'sw  Kngland  Ckurchet^  107,  who  states  Greenwood's 
vlewdUT). 
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the  growth  of  a  Bentiment  in  favor  of  lay  marriage  was  fos- 
tered by  the  example  of  the  Jewish  law,'  It  is  vain  to  ajwlo- 
gize  for  them  on  the  ground  that  onder  the  influence  of  the 
Mosaic  code  they  really  regarded  the  officiating  magistrate 
as  the  "minieter  of  God."  In  his  "judicial"  capacity  the 
magistrate  may,  indeed,  have  been  looked  upon  as  a  divine 
agent,'  That  is  the  well-known  casuistry  by  which  Luther 
and  the  early  Protestants  persuaded  themselves  that  abso- 
lute divorce  through  the  temporal  court  is  nut  forbidden  by 
the  scriptural  precepts.'  But  it  is  a  grave  error  to  aupposo 
that  the  seventeenth -century  Paritan  had  this  in  mind  when 
he  rejected  the  priestly  ceremony.  Doubtless  he  did  not 
forget  that  marriage  from  its  social  and  ethical  sides  ia  some- 
thing higher  than  a  were  civil  contract.  Yet  for  more  than 
half  a  century  after  the  settlement  so  intent  was  he  in  em- 
phasizing its  secular  character  that  in  the  statutes  the  words 
"holy"  or  "aacred"  as  applied  to  it  very  seldom,  if  ever, 
I  appear.  "  Honorable"  or  some  similar  epithet  is  the  strong- 
1  est  term  usually  employed.  Even  the  publication  of  banns, 
I  as  will  hereafter  be  seen,  was  at  first  ordinarily  required  to 
be  made,  not  on  the  sabbath,  but  at  public  "lecture"  or  on 
[  training  day,* 

The  difference  between  the  colonists  and  their  Anglican 
adversaries  in  this  regard  is  brought  out  in  an  interesting 
way  through  the  experience  of  Edward  Winslow,  whose 
Becond  marriage  has  jast  been  mentioned.  In  1034  he  waa 
Bent  on  pubbc  business  to  England,  where,  partly  in  the 
'  interest  of  Merry-Mount  Morton,  Mason,  and  Sir  Ferdinando 


3  Eliab,  Furila 


>e  abMp.  li 


•  Bat  pnblicatioD  of  baaaa  on  the  eabbnth  ou  Dot  ordinarily  prohibited,  tha 
UinbaingiisnalLT  silent  oe  to  tbat,  wtiila  Duoilng  other  ilsfB.  ProhabljF  in  H>mB 
toVDi  from  bbe  boitiDiiiiiS  Eobbatli  pablicstion  may  baie  been  onetomnrr,  aa  It  naa, 
■ppareatt)',  at  Andovor:  Bailby,  HM.  akttclka  of  JndoDer.  7S.  Cf.  BicOR,  OmaW 
of  MeWciD£n0laniJCharcA«,  R3»-41,  who  also  snoioa  to  ralsaiiprehond  (ho  atlltnda 

i»8«parBt<nandFnrltaniD  hla  aniicty  tosbuw  tbut  early  New  Ensluid  mar- 
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( ioigobi  ho  waa  accused  bj  Archbishop  Land — whose Bcheme 
lui  raottiii^  up  a  goTemor-general  and  a  bishop  in  the  ook>- 
iiiiws  Hiviuod  likely  to  be  frustrated  by  Winskm's  petitkm 
lilulivo  to  the  encroachments  of  the  French  and  Datdi — of 
'  Um-hiug  in  y*  chorch  pnblicUy/^  and  of  perfonnnig  the 
uitii  I  itigo  ceremony.  The  latter  offense  he  had  committed 
III  liiH  capacity  as  magistrate.  In  reply  to  the  charge  he 
ttM'Ubi^il  himself  on  the  groond  that  the  colonists  were  ^neoeft- 
uiIuUhI  so  to  doe,  having  for  a  long  time  togeather  at  first  no 
luiiiitttor;  beaids,  it  was  no  new-thing,  for  he  had  been  bo 
uiai'iod  hiui  selfe  in  Holland,  by  y^  magistrats  in  their  statt- 
lii  lubit/* '  But  **  with  more  courage  and  candor  than  cantion, 
liti  imHHMHled  to  defend  the  practice  on  its  merits,  declaring 
thai  Itu  knew  no  scriptural  ground  for  confining  this  office  to 
lliii  rlur|;y ;  while  from  the  relations  which  marriage  often 
liuil  to  proi)erty  and  to  business  obligations,  there  seemed 
giKHl  reason  for  making  it  a  civil  contract,  as  in  Holland.*" 
Am  a  luinsoquence  Winslow  was  imprisoned  in  the  Fleet  for 
Nityiiiitoeu  weeks.' 

It  ttp[)oar8  certain,  then,  that  in  the  two  older  colonies 
Mil*  Ity  ceremony  was  invariably  required  from  the  begin- 
ning.* Hut  in  neither  case  docs  there  seem  to  have  been 
liny  ilin^ct  legislation  on  the  subject  for  many  years.  Indeed, 
wmu  there  no  prudential  reason,^  a  positive  legal  sanction 
nniy  well  have  been  deemed  superfluous  while  public  opinion 
wiiM  so  sensitive  and  so  united.  The  first  extant  order  of 
tln^  general  court  of  Plymouth  requiring  celebration  before 

1  liKAOfOED,  HiiL  cf  Plymouth  Plantation^  827-80. 

«  0(X>DWiN,  Pilffrim  Repttblic,  886. 

<  r/.  Palfbct,  Hi8t,  of  New  England,  1, 548. 

4  Wkbdbn,  Eee,  and  8oc.  Hitt,  of  New  England,  I,  217  ff.,  has  some  intorastinff 
gUnmiingn  oa  the  cItII  contract. 

b  *'  To  make  a  law  that  marria^  shoold  not  be  solemnised  by  ministers  is  reira#- 
hMt*i  Ut  the  laws  of  England ;  but  to  bring  it  a  custom  by  practice  for  the  magistrate 
if/  i/urform  it  is  by  no  law  made  repugnant."— WmrTHBOP,  Hitt.  of  New  England,  H, 
m4,mi»a),    or.  Cook«  in  Atlantic  IfontMy,  LXI,  8S1. 
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a  civil  officer  was  passed,  it  is  said,'  in  1671.  Bnt  in  this 
jurisdiction,  as  Id  Massacbusette,  the  assistants  or  "magis- 
trates" had  always  exercised  this  function;  and  it  had  long 
been  the  custom  for  the  general  court  to  appoint  com- 
missiouera  in  the  particular  towns  to  join  persons  in  mar- 
riage.' The  earliest  statute  of  Massachusetts  relating  to  the 
celebration  is  the  act  of  16i6,  providing  "that  no  person 
whatsoever  in  this  Jurisdiction,  shall  jojne  any  persons 
together  in  Marriage,  but  the  Magistrate,  or  such  other  as 
the  General  Court,  or  Court  of  Assistants  shal  Authorize  in 
such  place,  where  no  Magistrate  is  ueer.'"  In  practice  the 
last  provision  of  this  act  was  carried  out  in  various  ways. 
Thus,  for  example,  any  citizen  might  be  appointed  for  a 
particular  town  during  the  pleasure  of  the  court*  Or,  in 
absence  of  the  regular  officer,  a  commission  might  be  issued 

■  By  BhIOBAH,  Von.  But.  Soc.  proceedingi.  IV.  283,  284.  In  Rsneriil  aa  civil 
marria^  (d  New  England  bob  Lbchtoud,  Plain  Dcalino  (Boston,  ISS}},  W.  87,  or  in 
3  Matt.  Hill.  Coll.,  Ill,  94;  DuNTON,  Life  and  Errort  (1086).  in  2  Matt.  Hitt.  Coll., 
II:  Mem.  Hitl.  o}  Boitim,  I,  l»fl;  BBiB,  in  Coll.  of  Old  Col.  Bitl.  B<K..  No,  2.  9; 
VsiTi>BKBa,Ekrtcliliatuna,i10-lS:  t)aAEX.  Makine  of  Keta  Ent/land.  tet  Olitik, 
PmitanOomniomi!ealtli,tlb:  Ru.iiBKTB,  Hitt.  qf  U.  S.,1, 1S2;  VfEaDan, Scc.andSoe. 
Hitt,  of  Sea  Xnaland,  I,  217  B.,  and  Index;  COOK,  "  Marriage  Celebration  in  the 
ColoDlea,"  in  Attantic  Moalhty,  LSI.  330  ff. :  and  especially  the  eioellent  sbaptei  in 
E&KI.B'S  Oailomi  and  FatMoTit  of  Old  Nets  Sngland,  36-81. 

Siwul's  Diary,  in  5  Man.  Hitt.  Coll..  V.  VI,  VII;  and  his  Utter  Boole),  in 
t  Uam.  Bi»i.  Coll.,  I,  II,  are  a  mine  of  iafonnaUon  on  social  oaaesB  connected  with 
dowers,  courting,  and  wadlock.  Fur  very  totarosting  records  of  marriages  celsbiatsd 
br  magiitratiK  at  Salem  iu  the  saianteanth  centiuT  see  Hitt.  Coll.  Biiex.  Intl..  I.  II. 

■  Plym.  col.  Rec.,II,I5S:  IV.  10.22.U,  6^.73,71.  l<»,18flj  VLS17,  etc  Qf.iMaa. 
Bill.  Coll.,  n.  270.  In  one  instance  «e  find  the  oontt  abrogatiog  a  commissioQ  .- 
FlKSKAM.  Hitt.  of  Cape  Cod.  I,  206, 

iWariMOKB.  CoUmiatLaai  of  Mat.  (ltea-ny,iT2:  tbid.  (1673-86).  102.  Cf.Matt. 
Bitt.  Soc.  Proeiit.,iy,2^TM.   Compare  Nhwou.!.,  Ve  OreaC  and  Oeneral  Cburf,  361. 

'  So,  in  1646.  the  court  "  granted  comisaioD  to  H'  Edw>i  Rawson  to  see  people 
lojue  in  marriage  in  Newberry,"  dnring  ploasnro,  Watortown  reoeiiing  a  BlmllBr 
eommisaion :  Malt.  Col.  Rec.,  0, 166.  In  16IS1,  on  petition.  Captain  William  Oerrish 
was  similarly  appointed  tor  Newberry:  ibid..  111,256:  IV.  Part  I,8S;  i^.ihid..lV. 
Part  n.  S3  ;V,  433.  Soohcommiaaoners  were  nsually  so  appointed  at  the  roqnost  ot 
the  inhabitants.  See  two  (nrther  eiamplea  fur  1654.  ibid.,  in,  34S,  316.  On  Hny  at. 
1663.  we  find  a  "humble  toqaest  bf  two  men  to  General  Court  that  Lien.  Quodin- 
noogb  be  aatboriuKi  to  marry  their  son  and  daogbter.    Granted  with  addition  that 

I" — jlnnongh  be  aathorised  to  many  ail  who  apply  to  blm  in  that  town  [Sadbnryl] 
who  hate  been  properly  published."— if J19.  Sarly  Omrt  FiUi  of  Suffollc, 
: 
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t()  iwrform  the  ceremony  in  specified  casee;  as  when  Henry 
Ohickeriiif;  was  given  authority  to  marry  ''two  or  three 
cuuplus,  k)gally  published  at  Dedham."'  In  one  instance 
wo  find  a  curions  optional  commission  in  which  are  inserted 
tho  namoH  of  throe  jiersons,  either  one  of  whom  is  empowered 
to  join  ''M'*  John  Aploton  and  M'^  Priscilla  Glover^'  in 
ninrrliigo.'  Diit,  as  a  rule,  one  or  more  of  the  three  com- 
uilNNionorH,  ohoMm  for  the  ending  of  small  causes  in  towns 
whom  no  nimistAnt  rosidod,  was  authorized  by  the  county 
<Miurl  In  |Mirform  tliis  duty/ 

Tho  law  mid  oiiHtoin  of  the  other  New  England  colonies 
won«  «^Mioiilinlly  tho  Minio  as  those  already  discussed.  Every- 
wlu^n*  iimrrlngo  was  roganied  as  a  civil  contract  and  the 
(Hil(«brntioii  wan  |H^rforuuHl  by  a  civil  magistrate.  In  New 
tlAiiit»iihlm  uiouil>om  of  tho  council  could  aci^  In  Bhode 
UUtuli  iHMikltMl  tho   magistrato,    ''none  but  Quakers*  and 

(  Mmm.  no,  KW„  \\\  VmH  l«  407.  In  Ootobor,  IMT,  CapUin  Wm.  Hathoma  wmM 
th«iM«M(>MUm<Ht  hi  ninrry  ThitniM  «I«ikI««  And  AUffaU  Sharpe,  in  the  ■bwnca  of  ^y* 
mivh^  <;«^iM^r«U/'  M«»Mk  (X4,  K^\,  III.  UX  TIm  il8&  Earfy  Ontrf  JViet^Aifblk, 
N^i  IMIi  UHsWr  \WW  \^  N\»v.  19.  Itno.  cH>nUtn»  Ihe  ffullowin*:  "^ Order bgr  the depokiee in 
«Kmhm^  \\m»4  fsst  ik\^^^Vk%Um  Okv^iu  Hathorae  to  Join  tocetber  in 
|ImW«m  iiU\«K  «» \l«Kir«  il«  lWf«  IM.^  Ii«icm  in  iv  iMMr  there  eny  Ma^istmte.  The 
tHiHM  JusWe  wv^  lh*l  Ih^  lVik|«uiie«  «^  HeWm  be  enthoriied  to  join  in 
'|%e  Wi^MlHM  jM%Uie  iM«i»l  K«  leet^  the  choi«e  to  the  tovn  of  Selem.** 

*  Vivm^  \\4.  NW  .  IW  l>*H  I.  U;  «/.  t^4«l..  4ffli  end  S^ioxlmt,  ^^EuIt 

«  Kl  e ''  ^X'^Mklji  V\Hhrt  «t  \^h«rW«ts«ir«u"  Juae  SV  MOIk  *'  Mr.  RichAxd 
tt^  «yM%Mt  \^f  th^  <Wtfiw>»tt  \^t  V^fciArUMtv^wtt  U  «rauv«vced  to  A^iHuuee 
t%^  Hkt.^  s*Alb«  m  ii^^a  Mi^iiM."     VnSS  \V.vrU»  ^j^  th<  Ofmn^  Omri  <^  Mi  iiittm  ■>  I. 
V1^    9^^^  »U^  V^NM.  vVL   &ct<^.  IV.  I^ir«  U  :£»  vWM\;jS:  vl!«»\    Tb*  *"i 

%w^  •s^»u  |vt«i«MM  i>*  tM4iliUl^(!e    «^>«U..  \\  VM.  I4di  Ml. 

^  \  tis-vsi  ««SiS«  A  i».»^«i  s>J  >k'Jt.  W«;t«.<tt  4V«^tr^sor  ^t  KKxie  Lsutmi.  tSM — ok 
IVa'.a^/s  ^1M««A^     ^IWl.»iV  *)  n  ?wtK/ka   >^^ill  lilai  ?.».*«  x>  >Mf«7tfc«»  Trair  «»  t^lL  te 

%«K^  ^U^kiV^i..      ^>:>^tvNA;«   s»i>40V«.'-v>U^  %«K«    •I.Mir    Itf    1^    VdOCd    .Ttt   ^VCSI    TTlhw       ■» 

TWSk*^'«*«  k'*^    'K>*  >tV«.i  rti-**^  »tts»  %v  «'U  ^  </«it^  */  A^ht  ^*buxvQ  j^  SUMPiun^  Mtmi  je 
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clergymen  of  the  Charch  of  Eaglasd  could  perform  the 
ceremony,"  and  these  were  given  such  authority  by  special 
grant  of  the  king.'  The  law  of  New  Haven,  1648,  is 
pecnliar  in  requiring  not  only  that  the  marriage  be  per- 
formed before  a  magistrate  or  someone  expressly  allowed  by 
the  general  court ;  but  when  the  persons  to  be  united  are 
"able  to  go  forth,"  that  it  be  solemnized  in  some  public 
place,'  under  penalty  of  five  pounds  for  "  every  such  mia- 
carriage."'  In  Connecticut,  likewise,  compulsory  civil 
marriage  was  adopted.' 

During  the  "usurpation"  period,  beginning  in  1686,  the 
laws  requiring  civil  marriage  were  set  aside.  Joseph  Dudley, 
who  entered  upon  his  duties  as  president  of  New  England 
in  May  of  that  year,  published  "  an  order  of  council,  author- 
izing and  empowering  ministers  and  justices  of  the  peace,  the 
order  says,  'to  consummate  marriages,'  after  three  several 
times  publication  or  licence  from  the  president  or  deputy."' 


DuBrmed")  beture  tfas 


iQuisti, Short  But.  qf  Shade  Maiul,l>i2,lM;  i 
111.  BythacodeofiailmsrriBgeaven  tobo  oolel 
"  beiui  offlur  of  the  towns  " :  Staples,  Proceedin 

(Provideooe,  1U7).  41,  iS;  B.  I.  Col.  Rec.,  1, 1S7,  Od  thn  liead  officer  eee  Howard, 
Local  Contt.  BiA.  I.  88.  89.  Aocording  to  the  law  of  leSJ  ths  intentioos  are  to  be 
published,  aed  "Bttcrwards  before  ooenf  the  Qener'iuffiearsiihaUtbeybaDamed": 
Id  Biqbb'b  reprint  ot  the  Laat  and  Acta  (1T05) .  12.  But  in  Ridbb's  reprint  of  The 
Charter  and  the  Laaia  WIS),  12,  it  la  declared  Iswtal  tor  "anr  AasiaUat.  Jostioe  of 
the  Peooo,  or  Warden  "  to  portorm  the  eeremonj.  Ths  act  eited  is  one  at  a  eronp 
dated  IflSS;  and  it  appears  to  be  a  modiflcMition  of  the  law  jtist  eited  from  the  collec- 
tion of  17(K.  The  act  of  1101  reserves  the  rfebt  of  Qnakan  sad  memberg  ot  the 
Church  of  Bn^land  to  be  married  aoeordlnif  to  their  own  usaffe;  Bidob,  Charter  and 
Lav  (171V),  48;  also  in  AcU  and  La«ii  (Newport,  1730),  44,  46. 

'"This  roqnirsniont  was  sofficiently  answered  when  apoctatora  were  present; 
and  osnailr  marriagea  were  sulemniied  at  the  borne  of  the  bride."—  Atwathb,  But. 
s4  Ue  GblOntr  tg  Sea  Hauen.  383. 

tlfeieBaeenCol.  ««.,  II.Sm.«l». 

4Ths  d Til-ma rriago  rorm  I9  reoomiiwl  br  tbe  code  of  ISSO :  see  Tbuhbuli.,  fifiie 
Xan.UI;  Coow,  la  Attanlic  Mrmlhtii.1.11,  Sbl;  Sanford,  H(H.  0/ Oimn.,  125;  and 
BoujitaB,  Hilt,  of  Conn.,  I,  tSS.  Br  the  oode  of  IBiS  do  person  is  to  solemniu 
DurriageB  "but  the  Uagistratea,  or  snch  other  as  the  Oengral  Court  flbitll 
Anthoriie  In  anch  places  where  no  UsKlstrate  is  near":  see  the  reprint  ot  The 
Book  t^ the  Qeneral  Lam  <tf  JC7.!  (Hartford,  ises),  40. 

II  Bdtorinboh,  But.  of  Hon.,  1, 892.  note ;  cf.  SnOw,  BM.  of  Baton,  lit,  ITS,  IBS  j 
DaAKB,  BUt.  qf  Botton,  472,  473;  Shibijit.  "  Esrli  Jorisprndeaoe  of  New  Hamp.," 
FTOCdt.NeiBBainp.BM.Soc.iWi-U).aOSt  Whithobb,  in  Mem.  BitL  Bait..  II,  l,S. 
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With  this  compromise  Goveraor  Andros  was  not  satiBfied; 
and  it  was  hie  intention  to  allow  marriages  to  be  performed 
only  by  the  Episcopal  clergy.  To  do  this  at  once,  however, 
was  impracticable.  "Magistrates,"  says  Hutchinson,  "still 
continued  to  give  people  in  matrimony.  Other  provision 
could  not  immediately  be  made,"  For  at  the  time  there 
was  but  one  Episcopal  clergyman  in  the  country;  and  "Sir 
Edmund  considered  the  Congregational  ministers  as  mere 
laymen.  Randolph  wrote  to  the  bishop  of  London,  'I 
press  for  able  and  sober  ministers,  and  we  will  contribute 
largely  to  their  maintenance;  but  one  thing  will  mainly 
help,  when  no  marriages  shall  hereafter  be  allowed  lawful 
but  such  as  are  made  by  the  ministers  of  the  church  of 
England.'"  Another  restraint  upon  marriage  was  ac- 
ODunted  a  still  more  eeriouB  hardship.  "None  were  allowed 
to  marry  except  they  entered  into  bonds  with  sureties  to 
the  governor,  to  be  forfeited  in  case  there  should  after- 
wards  appear    to    have    been   any   lawful    impediment"* 

■  HnCKIKBOH.  Hut.  of  Viiu.,  I,  SU:  t^.  Abnold,  Hut.  t^  BAole  Mand,  I.  UB, 
WlOaKXH.Shorf  Hill. i/KAiHteJilawl.  103.  Tsdmbuu., Hiat <^ CUm., I. SIS, toUowed 
^  BouJirxB.  Hill,  o/  Conn.,  I.  S17,  makffi  tfas  fi^oviiiB  eitraordinair  sUtflmeat; 
*' MaciMiBMs  ootr  wen  allowKi  to  join  pvople  LdUw  bauds  of  <*adlook.  Thsconr- 
>or  Undtos)  not  onlj  deprind  the  clsrgr  of  the  per^nisito  from  naniaoes.  but  bood 


>  HcTcaDisON,  BM.  n/Xat^,  I,  Sis. 
Unt.  ODe.dat«il  Jan.  II,  IffiS-n.Kinn" 
bis  HajtfAtj'a  Tfliritorr  and  DomiaioD."  maj  be  found  amooff  the  "Usnrpaticiii 
Pa[«H"iaS  JfoN.  Bu(.0>fl.,vn,  170:  and  also  Lo  Jrcw  Hamp.  PrtKivial  Papm, 
FLU.  TheatbettwiHitT-oaeareintbsAiniFOinirffiJsqrSxfoa.Nos.JSnt-aaOU. 
FoUoiruw  is  a  oopj  o\  the  first: 

"EoovaUmuibT  th(aap''mnu  that  Wm  John  Harris  of  tha  Iile  of  Shctalaa 
SabenaaD  aod  Jabesh  Negus  of  Bosl4>n  CarpeD tar  are  hoaldfm  and  firraely  bemad  TQto 
hi*  SxoalkncT  S<  £dmaod  Audros  £□•  Cap*  Gralt  lad  OoTemonr  in  Chette  nider 
UaHWt  Sacrod  lla<T  James  tha9«oocid  KiQ«or  Enslaod  m  in  and  onr  thp  Terri. 
tocf  A  Dotaitiianot  New  England  —  In  two  Hnndrod  pounds  Currant  monej  of  Neit 
■n^and  af oTBsaid  toba  paid  to  his  said  ExosUencrS'  Edmund  Androi  his  Exeento's 
AdniaiB  or  Aari<n»»  To  whicb  pMmrot  veil  and  trolr  to  be  made  We«  hind  oiu- 
falrai  and  «aab  of  TV  and  each  of  onr  heires  ExecDto<5  and  AdmisiHTmta'B  Jorntlr 
VA  foarallr  la  tba  whole  and  for  the  whole  ftrmelf  br  ths»  p^seota  Dated  UMHth 
daratJBBaADnoDsiliSIAnnaq  8  B  Jaeobii  S««di  bbdo  Aoirtioe  ee  Tertio. 

"ThaCoodimnotthiaObliirteoD  u  toch  That  it  hereafter  tbec*  fhaU  DMai»- 
paarv  auf  l^wrall  Ijeu  or  Impediment  lif  rvasoe  of  an;  inHntTaft  Consan«ninitT 
UUiltj  or  an;  other  LawtuU  msanes  whalioaar  But  that  the  abote  aid  John  Harria 
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This   requirement  in  many  cases  amounted  to  a  practical 
prohibition.' 

The  "Bret  marriage  at  Boston  with  prayer-book  and  ring" 
I  occurred  on  May  18/28,  1686,  just  four  days  after  Dudley 
I  received  his  commission  as  president  of  New  England."  Bat 
there  is  evidence  that  zealous  opposition  to  the  religiooB 
ceremony  existed  up  to  the  very  beginning  of  this  period. 
Thus,  according  to  Savage,  "Lawrence  Vanderbosk,  a  Hu- 
guenot clergyman,  undertook  to  solemnize  marriages  in  Bos- 
ton in  1685."  But  he  was  brought  before  a  tribunal  for  this 
enormity  and  promised  "to  do  no  more  such  things,"  yet  in 
September,  says  Judge  Sewall,  "he  joined  together  Q-iles  Syl- 
vester and  Hannah,  widow  of  Benjamin  Oillam.  The  rever- 
end offender  went  to  New  York  the  same  week."' 


» 

^ 
k 


and  Marj  Sparks  of  Ipswich  Spinster  msjr  LavfoUr  tolemniia  MarrlBBs  toBOBthar; 
And  in  the  ramo  aftorwards  Lawfully  romaiuo  and  Cnulinne  Lika  man  and  wife  — 
accordJDK  to  tbe  Lowob  to  that  behalfa  made  and  provided  Tbat  tbou  Chia  ObligaSon 

to  ba  Toid  or  else  to  BamalDe  io  full  force  It  viitna.  

"Sisoed  Sealed  and  Dotiarad  [aignsdlJohn  Harris  ]8aal| 

"In  the  preflenco  of  va,  1      "      )  Jabesh  Nagnas       |Sbb1] 

|8ieiwdl"JD  Bonamr 
[      "      JWrnUarahaU" 

TfaaeerliestboDdia  dated  JnDe24.1(B7  (ISSTintheHSO.andtbe  lateEtOot.Zl.ltSS. 
ThsTBre  alike  in  all  easaatiBl  reapocta.  dlSerlng  verralisbtlrfrom  tbs  above  sample 
either  in  form  or  wurdinij.  They  are  all  fur  £200;  aud  all  are  eiecated  in  Boeton,  aa 
ihown  by  the  Dnmaa  of  the  wltDasaos,  although  oolj  aii  are  "  dated  In  Boston." 
BsTenteeu  of  them  were  witnessed  byJobaBooamj'.BDd  thirteen  by  Pe|ter|  Herman. 
These  seemingly  were  men  who  made  a  business  of  witnessing  in  Boston;  and  all  tho 
other  witnesaea  appear  la  copnection  with  tbem.  Tho  bridoffroom  is  alwaya  a 
boDdaman.  In  one  ca!ia.  tbat  of  tho  fifteenth  bood,  dat«d  March  G.  1887/8,  tbe  other 
ai^erisa  woman^bat  not  the  bride.  The  other  bondsman  is  na*erof  the  Bams  name 
uthebridotobe.  The  places  of  residence  are  SBlem,  Boston.  Piaoataqna.  Neria.  and 
Plymontb :  tbe  counties  of  Bristol.  Suffolk,  and  Plymouth :  while  in  one  case  the  man 
Is  from  ■■  Bhode  Island." 

ITkdubdll.  Biff.  q^Cfmn.,  L^I2;  HOU.IBTEB,  Bist.  ct/'Cann..  I.  311. 

1  RooDWUj.  Pilgrifn  JZepuA'fc,  SM :  DsAJtB.  Hi*t.  o/ SOffon,  472 :  DOTi,B.  £iw.  Oil- 
onia.  in.  23Z. 

'Note  by  WartKORS,  Jiutrot  Tracts,  11.  37.  "  'Tig  eonressed,"  sayi  Inorean 
Uatbor  referring  to  this  inaldent,  "that  once  or  twice  a  Debanohed  Priat  baa  a[>- 
peared  amoDgstthem;  particnJarljrone  FardenAoicA,  who,  bosidea  the  good  work  of 
Bapliiin^  a  noted  whore  or  two  of  his  Boqaaintanco,  made  private  Uarriaca  with- 
out any  previous  publication  of  itanea  (which  la  a  nnaanoe  A  Aaneto  all  humane  so- 
cdatj};  and  yet  so  teLder  was  tbe  goTanuDeDl  as  ooljr  to  give  tbam  some  Oratt 
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Gradually,  however,  the  stem  Puritanism  of  the  oolonists 
became  softened;  the  prejudice  against  ecclesiastical  rites 
rapidly  subsided;  marriages  were  solemnized  even  by  the 
C!ongregational  clergy  ^  and  soon  after  the  struggle  for  the 
charters,  laws  were  enacted  allowing  the  ministers  of  all 
denominations  to  perform  the  ceremony.  Yet,  in  Rhode 
Island,  it  was  not  until  1788  that  the  '^settled  and  ordained 
ministers  and  elders  of  every  society  and  denomination  of 
Christians''  were  permitted  to  join  persons  in  marriage,  the 
legal  fee  therefor  being  fixed  at  three  shillings.*  By  an  act 
of  October,  1694,  the  same  privilege  was  conferred  upon 
the  '^ordayned  ministers  of  the  severall  plantations"  of  C!on- 
necticut — in  order,  says  the  general  court,  to  satisfy  '^such 
as  are  conscienciously  desirous  to  be''  so  joined.'  For  Mas- 
sachusetts a  similar  statute  was  passed  in  1692,  authorizing 
all  "settied  ministers"  to  solemnize  marriages,  but  only  in 
their  ^'respective  towns;"  while,  on  the  other  hand,  the 
authority  of  the  justice  of  the  peace  extended  throughout 
the  county.^    The  careful  limitation  of  the  respective  dis- 

BetmJcet,  upon  which  the  gmltf  KnaTos  have  ran  away.**—  Hathkb,  "  A  Vindieatloo 
of  New  England,*'  Andro$  Tracts,  n,  96, 37.  For  the  i>assage  in  Sbwau«'b  Diturp  re- 
ferred to,  see  5  If om.  Hitt.  Coll.,  V,  96.  There  is  a  disonssion  of  the  first  clerical  mar- 
riage in  New  England,  with  reference  to  Vanderbosk,  in  HiaUnical  Mag<uine  and 
Noiet  and  Quenet,  Vlll,  279, 948. 

>  Daring  the  Andros  period  Rct.  Charles  Morton— who  was  installed  as  pastor 
of  the  chorch  in  Charlestown,  Not.  5, 1686— began  to  solemnise  marriages.  He  was 
probably  the  first  Congregational  minister  in  New  England  who  did  so.  See  Bdib, 
Jfem.  Hi8t.  of  BotUm^  II,  315. 

s  Rhode  I$land  OoL  i2ec.,  IV,  490;  Rider,  Supp,  Paget  to  the  Digett  of  II90^  25S, 
250;  AcU  and  Lawe  0745),  176.  Cf,  Abmold,  HUt,  ^  R,  /.,  II,  US;  Grekn,  Short  HiaU 
itf  R,  /.,  152, 159. 

>  Conn,  Col,  Ree,t  196.  As  the  law  stood  in  1769,  marriages  mi^t  be  solemniaad 
by  magistrates  and  Jastices,  each  within  his  own  ooonty,  and  by  any  ordained  minis- 
ter within  his  town  or  society  daring  his  oontinnance  in  the  work  of  the  ministry: 
Act»  and  Lawt  (New  Hayen,  1769),  144. 

^AetM  and  Retolvet,  1, 61.  On  this  act  Jui>OB  Sbwall  makes  the  following  char- 
acteristic entry  in  his  Diary :  "  Not.  4, 1692.  Law  passes  for  Jastices  and  Ministers 
Marrying  persons.  By  order  of  the  CoSittee,  I  had  drawn  np  a  Bill  for  Justices  and 
sneh  others  as  the  Assembly  shonld  appoint  to  marry :  but  came  new-drawn  and 
thns  alter'd  from  the  Deputies.  It  seems  they  count  the  respect  of  it  too  much  to 
be  left  any  longer  with  the  Magistrate.  And  salaries  are  not  spoken  of;  as  if  one 
sort  of  men  might  Htc  on  the  Aor.  They  are  treated  like  a  kind  of  useless,  worthless 
folk.**-  6  Mam,  Hiit,  ColL^  V,  968.  The  marriage  fee  was  fixed  by  this  act  at  three 
■hillings. 


OiviL  Mabbiage  in  New  England 


139 


tricts  of  the  minister  and  magistrate  was  doubtlesB  intended 
to  act  OB  a  check  upon  clandestine  nnions,  as  by  the  more 
stringent  act  of  1695.  By  this  statute  none  may  join  any 
persons  in  marriage  who  are  not  inhabitants  or  residentB  of 
the  county  or  town ;  nor  without  a  proper  certificate  of  due 
publication  and  parental  consent  from  the  clerks  of  the 
towns  where  the  parties  respectively  dwell.  For  celebrating 
a  marriage  contrary  to  the  act  the  minister  or  justice  saffera 
a  penalty  of  fifty  ponnds  and  is  forever  disabled  to  join 
persons  in  marriage,  with  the  added  liability  of  prosecution 
from  the  parent  or  guardian.'  By  several  subsequent  acts 
the  powers  of  the  clergy  are  still  further  enlarged.  Thus  in 
1763  they  are  empowered  to  solemnize  marriages  in  "par- 
ishes" and  "districts"  composed  of  "parts  of  towns"  in  "as 
ample  a  manner  "  as  in  the  several  towns  where  they  dwell.* 
In  1773  they  are  allowed  to  perform  the  ceremony,  not 
merely  within  their  official  districts,  but  for  any  whose 
"ministerial  taxes"  they  are  entitled  to  receive;  or  if  for 
any  cause  a  parish  is  without  a  minister,  or  if  the  incumbent 
himself  desires  to  get  married,  then  the  next  minister  of  the 
same  denomination  in  the  town  may  lawfully  act.' 

So  it  appears  that  the  proclamation  of  President  Dudley 
in  1686  marks  an  epoch  of  some  importance  in  institutional 
history.  For  by  it  the  principle  of  American  law,  generally 
recognized  at  present  by  the  statutes  of  the  various  states, 
and  imitated  by  English  legislation,  was  first  recognized. 
Almost  everywhere  in  this  country  the  lay  and  the  religious 
celebrations  are  equally  valid ;  and  it  is  not  without  interest  to 
note  that  long  before  the  Revolution  the  priest  had  once 

1  Charlm  and  atneral  Lam  {Boston.  1S14),  285;  Actt  and  Rctolva.  1.  310.  ZIO. 
Id  Nov.,  17M,  James  aBnlDar."prDBcher  or  the  Qogpel"  at  Dartmoatb,  that  loWQ 
balog  destitute  of  so  "ordslaed  mialstar,"  was  allotred  to  aolemiuie  mattiases: 
ibid.,  Vm  (Appendix,  Vol.  UI),  92. 

tAiittandEaolpa.l^,tt!Z;CharlerMandLaat,ia&.  C/.  IhoearUoraotof  ITIB-II: 
Jsti  and  Kootoca,  II,  «a. 

'AeU  UKd  Retolva,  V,  231  -,  Charton  aiul  Lam,  OTB. 
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more  practically  superseded  the  magistrate  at  the  nuptials.' 
It  was  already  regarded  as  good  social  "form**  to  have  the 
nuptials  solemnized  by  religious  rites. 

No  prescribed  marriage  ritual  existed.  The  intention  of 
the  persons  entering  into  the  covenant  might  be  expressed 
in  any  fitting  words.*  In  the  early  period  weddings  were 
usually  celebrated  qxdetly  in  the  home  of  the  bride.  But  it 
must  not  be  understood  that  all  festivity  was  for  long  rigor- 
ously proscribed.  Soon  feasting  was  added  to  prayer  and 
the  singing  of  psalms.'  A  sumptuary  law  of  1687,  forbidding 
the  sale  of  buns  and  cakes  in  the  markets,  victualling 
houses,  and  elsewhere,  carefully  makes  an  exception  of 
*'Buoh  cakes  as  shalbee  made  for  any  buriall,  or  marriage, 
or  such  like  speciall  occation.***  The  ancient  practice  of  our 
teutonic  ancestors  of  '^bedding**  the  newly  married  pair  was 
maintained  in  some  quarters.  Judge  Sewall  had  that  expe- 
rience when  he  took  his  second  wife.'  **In  Marblehead 
bridesmaids  and  groomsmen  put  the  wedded  couple  to  bed;^' 
and  we  are  told  that  *^  along  the  New  Hampshire  and  upper 
Massachusetts  coast,  the  groom  was  led  to  the  bridal  cham- 
ber olad  in  a  brocaded  night-^wn.  This  may  have  occa- 
sionally taken  |)laoe  among  the  gentry,**  comments  Mrs. 
Earle,  ^'  but  I  fancy  brocaded  night-gowns  were  not  commcm 
wear  among  Now  England  country  folL*^*  Another  ^*sur- 
vival^^  was  the  sham  ''bride-stealing**  which  was  long  kept 

>  In  UttieKi&A«>»  Un#  m«rri««««  vimi»  u^wdlr  p«rftvaMd  hf  the  deisr.  **Al- 
%ho<Hrfei>'*  h«  :MK:r^  *^  iKi^  Uw  «slmit»  of  i»  bi^ioc  «k>iM»  by  a  iikstice  v#  the  peace,  fat  not 
^nae  ilk  vMUiqF  hiukdr^d  u  |,««»r(v>nn«d  l^qr  th^n : "  and  h<^  adcU  in  a  aoee:  ^Fstihapa,  ia 
a  tew  ytNU^  the  iwoiUe  «.>tf  SontUncI  will  be  e^toally  w«ll  satisfied  with  the 
made  hy  the  Ute  akarriace  act«  and  no  K,>d;  will  be  at  the  pains  of  a 
Sc«>4Und  to  avNxid  «\>uK,>naiij  lo  it.**-HrTV«u»ON.  Hi$t.  f^  JTom;..  1. 2 

<$ee  iUuiKX«  rw  ;<lurf  y  i^M<^M»  in«  i:$».  K>r  an  accoont  of  the 
■M«|  in  the  tiofte  of  the  Mathers 

« JKwMeu  iV^  KkK\.  I.  SI4:  «/.  Atwitcs.  Hwt.  vy"  t*e  Orf.  «^  Ae«e  Ai 
BjJOJtY.  Uwr.  ^;te<t>Aee «^  AmJkm^.  IkT^:  WnnwaCv  Ax.  «ki  jf^.fiwCLtQf  X &,I,IiaL 

>;^w  ALX.  £Vjiry.  in  >  JK^Jwe^  Huif.  iVO..  YU.  SSL 

«£k»Ut»  k>wliMW  «ai  i(\MiUvM«.  XX  H. 
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up  in  the  Connecticut  vallej.  "The  last  bride  Btolen  in 
Hadley  was  Mrs.  Job  Marsh,  in  the  year  1783;"  and  to  this 
day  "in  certain  localities  in  Rhode  Island,  the  young  men 
of  the  neighborhood  invade  the  bridal  chamber  and  pall  the 
bride  downstairs,  and  even  out-of-doors,  thus  forcing  the 
hiiBband  to  follow  to  her  rescue.  If  the  room  or  house-door 
be  Icx:ked  against  this  invasion,  the  rough  visitors  break  the 
lock."'  Furthermore,  numerous  instaaceB  of  "smock  mar- 
riages" in  New  England  are  recorded.  Here  the  English 
superstition  elsewhere  mentioned'  took  the  special  form  that 
"if  the  bride  were  married  '  in  her  shift  on  the  king's  high- 
way,' a  creditor  could  follow  her  person  no  farther  in  pursuit 
of  his  debt."' 

In  the  eighteenth  century  weddings  were  accompanied 
by  much  revelry  and  extravagance.  Gloves,  rings,  and 
scarves,  as  at  funerals,  were  given  away  in  such  profusion  as 
to  call  for  legislation  to  check  the  abuse.'  Unstinted  feast- 
ing and  drinking  were  the  order  of  the  day.  " Sack-posset" 
appears  to  have  been  the  favorite  wedding  beverage.'     "All 

■  EaBLE,  Oiulona  and  FathiOTW,  77.  "  A  poem,  bf  Hra.  Emma  Willard.  ontitled 
■Bride^teaiitig,  a  Tale  of  Nov  EaRlaud's  Uiddle  AkB9,'  Is  presened  Id  EverSBt's 
Pottni^Conntrlicvl.  It  given  a  puetical  acooimt  o(  one  amung  maDy  iDstaoGUS  oF 
'MeallUB  the  bride'  that  occarred  in  the  eaclr  dajis  of  the  oolonj."—  BoLLISTBB, 
EUt.  <4  Conn.,  I.  US,  note.  See  also  StilSh,  tTfndior,  4;j:  Weedsn,  Kcc.  and  Soc. 
Hilt,  of  y.  B.,  1,  Sfij  and  HdrtIhOtoh.  Celtbralum  <4  the  JmtA  Anniveraay  qf 
Badlev  [NoithampCoD,  1SS9),  O. 

*3ee  above,  chap,  x,  see.  11,  p.  Ul,  oote  3. 

■Eaule,  Cxutomt  ami  Fashtonji,  77-T9.  where  seveTal  iostanoos  are  dlxcimed. 
BBS  also  Prihb,  Jtonc  Sew  Enaland  KomU;  Weshbn,  Sec.  ajul  Bm.  HM.  (/  S.  E., 


*  NoirwiE,  BUI.  or  tl 
flTM  details  as  to  marr 
clergTmBD.    At  first  Johi 


e  Tovm  qf  Flarvant,  3f/at.,  nsi-lSSa  (Harrard,  1894).  458, 
lags  fees  received  aad  ectered  In  bis  reootd  hj  the  Iocs] 
nSoccoiDbusaallj  bad  n  shillings;  Inter,  ubont  nM.hisfee 
»nor:"  still  later  Kens  rally  "a  dollar,"  oc  "  halt  a  dollar," 
and  onoe  ■  "pistareen."  From  ITflO  Ker.  Joseph  Wbwif  usnaity  raeurds  "2£  fis." 
During  the  BeTolntlon  the  ordlDBCi  chsigo  was  six  shillings  legal  monej. 

^Saok-poeset  was  compounded  of  milli,  spirits,  and  other  ingredients;  and  It 
was  eaten  with  a  spoon :  SRirAi.i.'H  Diary,  in  5  Man.  Hut.  Coa..  VI,  103,  note.  On 
(he  wonderfol  miied  drinks  of  the  New  Enginod  FarlUns  soe  Hbb,  &abi.e'b  delight- 
tnlahapteron  "Old  Colonial  Drinks  and  Drinkers."  Ciutomtand  FatKiotxi,  lS9-(tSi 
■Dd  also  Blus,  aidi  OUmpieifrom  the  Coloniat  iteeUrvHtmtc.  iZ-S. 
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the  friendB  were  entertained  at  the  bride^s  home  with  a  col- 
lation or  supper,  and  afterward  a  dance;  while  in  the  conn- 
try  they  were  the  most  important  social  eventa  The  banns 
were  proclaimed  in  church,  and  all  the  neighbors  were 
invited  from  the  pulpit  to  attend  the  ceremony.  On  the  day 
of  the  wedding  muskets  were  fired,  a  procession  was  formed, 
and  marched  to  the  bride's  house,  where  the  marriage  took 
place ;  and  then  came  a  dinner,  a  dance,  and  great  merry- 
making. Usually  these  wedding  feasts  lasted  through  the 
day  and  evening,  but  they  were  sometimes  kept  up  for  two 
or  three  days.  On  one  occasion  at  New  London  there  was 
a  great  wedding  dance  on  the  day  after  the  marriage,  when 
ninety-two  ladies  and  gentlemen  assembled  and  proceeded 
to  dance  ninety-two  jigs,  fifty-two  contra-dances,  forty-five 
minuets,  and  seventeen  hornpipes.  This  was  probably  an 
extn^me  case;  but  all  over  New  England  weddings  were 
groat  occasions,  and  were  celebrated  with  much  pomp  and 
rejoicing,"  * 

Of  the  Now  England  marriage  celebration  at  the  begin- 
ning of  the  oighteonth  century  we  have  some  vivid,  though 
im{HTftx't,  Bkotches  from  the  inimitable  pen  of  Judge  Sewall. 
Nt^t  to  funerals,  weddings  seem  to  have  been  his  chief 
KvnHition.  Tlie  brief  and  naive  entries  in  his  Diary  reveal 
to  U8  tlio  mingloil  praying,  (isalm-singing,  and  posset  which 
onlivcniHl  tho8i^  festive  ixvasious.  Thus  on  October  22, 1713, 
he  writiv:  **1  gv>  to  Salom  ....  See  Mr.  Noyes  marry  Mr. 
Aan^i  Porter  and  Mrs.  Susan  Sewall,  at  my  Brother's.  Was 
H  i^n^tty  diHil  of  Oomjvany  pn^sont  ....  Mr.  Noyee  made  a 
SjXHvh,  8Hid  Liwe  was  the  Sugar  to  sweeten  every  condition 
in  the  uiarritnl  Kolatiou.     PrayM  once.     Did  all  very  well. 


Skieivh€9  \y  .t^ivtv*-,  71  T^  iciTtHji  ini<M«$«ii>c  d^tAiU  a5  to  wv«ldui«s  and  Barriayne 
N'iv.uiH  -^tyvxutou:^  of  mArri«.<^  u\^u>Mt  l<Akipa  ftvun  c^vspaf^^rf  «>f  the  fijthtgenUi 
VMM  a«iJ  f*ww4.i<.vw»  A>  TT. 
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After  the  Sack-Posset,  etc.,  Sung  the  45th  pBalm  from  the 
8th  verse  to  the  end,  five  etavea.  I  set  it  to  Windsor  Tune, 
I  had  a  very  good  Turkey-Leather  Psalm-Book  which  I 
look'd  in  while  Mr,  Noyes  Bead:  and  then  I  gave  it  to  the 
Bridegroom  saying,  'I  give  you  this  Psalm-Book  in  order  to 
your  perpetuating  this  song:  and  I  would  have  you  pray  that 
it  may  be  an  Introduction  to  our  Singing  with  the  Choir 
above.' " ' 

Again  in  1720  we  find  him  solemnizing  the  marriage  of 
his  daughter,  Mrs.  Judith  Sewall,  with  Mr.  William  Cooper. 
"  I  said  to  Mr.  Simeon  Stoddard  and  his  wife,  Sir,  Madam, 
The  Great  Honor  you  have  conferr'd  on  the  Bridegroom  and 
the  Bride,  by  being  present  at  this  Solemnity  does  very  con- 
veniently supercede  any  further  enquiry  after  your  Consent. 
And  the  part  I  am  desired  to  take  in  this  Wedding,  renders 
the  way  of  my  giving  my  Consent  very  Compendious: 
There's  no  maner  of  room  left  for  that  previous  Question, 
"Who  giveth  this  Woman  to  be  married  to  this  Man?  Dear 
child,  you  give  me  your  Hand  for  one  moment,  and  the 
Bridegroom  forever.  Spouse,  You  Accept  and  receive  this 
Woman  now  given  you,  etc.  Mr.  Sewall  pray'd  before  the 
Wedding,  and  Mr.  Coleman  after.  Sung  the  115.  Psalm 
from  the  9.  verse  to  the  end,  in  the  New  Hall,  St,  David's 
which  I  set.     Then  we  had  our  Cake  and  Sack -posset.'" 


II.       BANNS,  CONSENT,  AND    BEGI8TBATION 

It  is  a  fact  of  great  historical  interest  that  in  the  New 
England  colonies  the  administration  of  matrimonial  law  was 
relegated  to  the  sphere  of  local  self-government.  The 
requirement  of  previous  publication,  parental  consent,  and 
registration  was  everywhere  carried  into  effect  by  the  officers 
of  the  town  as  a  part  of  their  regular  functions ;  and  by-lawa 
for  their  guidance  were  enacted  in  town-meeting. 

1  Bkwaia'8  Diart,  in  S  Man.  But  Coll.,  YI.  403.  i  Ibid..  VII,  S3. 
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The  first  extant  statute  for  the  regnlation  of  marriage  is 
contained  in  the  revision  of  the  Plymouth  laws  made  in 
1636,  and  repeated  under  a  slightly  altered  form  in  the  revi- 
sion of  1668.  It  is  a  model  of  brevity  and  precision;  and  it 
marks  an  epoch  in  the  history  of  English  jurisprudence, 
attempting,  as  it  does  in  few  words,  a  remedy  for  many  of 
the  evils  which  continued  for  two  centuries  to  vex  the  mother- 
country.  No  one  ''under  the  covert  of  parents''  is  allowed 
to  marry  without  their  approbation.  But  in  case  such 
approval  ''cannot  be  had  then  it  shall  be  with  the  consent  of 
the  Govef  or  some  assistant  to  whom  the  persons  are  knowne 
whose  care  it  shall  be  to  see  the  marriage  be  fitt  before  it  be 
allowed  by  him."  After  the  consent  of  parent  or  magistrate 
has  thus  been  obtained,  the  marriage  is  to  be  published  in 
"meeting''  three  several  times  before  it  is  solenmized.  Or, 
if  there  is  no  meeting,  then  fifteen  days'  notice  by  posting 
in  the  usual  public  place  shall  be  sufficient;  provided  the 
"writing  be  vnder  some  magistrats  hand  or  by  his  order." ^ 

The  Old  Colony,  likewise,  made  careful  provision  for 
registration.  By  an  act  of  1646  it  is  declared  the  duty  of 
the  town  clerk  to  keep  a  register  of  the  "day  and  yeare  of  the 
marriage,  birth,  and  buriall  of  euery  man,  woman,  and  child" 
within  his  township.  He  is  to  have  "  thripence  apece  for  each 
particular  person  soe  registered."  The  persons  marrying  are 
themselves  required,  within  one  month,  to  report  their  mar- 
riagt>  to  him  under  penalty  of  three  shillings  for  neglect — 
one-half  to  the  Colony  and  the  other  half  to  the  register 
"upon  his  complaint."  The  clerk  must  also  submit  annually 
to  the  general  court  at  its  March  meeting  a  written  report  of 
all  n^gistrations  made  by  him  during  the  year.  By  this  act, 
moreover,  the  publication  of  banns  was  devolved  upon  him.* 

1  riym.  Ooi,  Rec.,  XI,  13,  190:  </.  Pau^st,  Hist,  of  Sew  England,  U,  90;  and 
Bkioham,  Piirm,  Coi,  Luir*,  44,  ?72. 

«  rtym,  (\>l.  Rrr.,  XI, IW,  190;^.  ibkL, SX  53.  Records  of  births,  deaths,  and 
MarriainMi  «n>  i^rintc>d  iMti.,  viii.  The  record  of  marriages  was  sometimes 
included  in  the  itfoceediu^pi  of  the  iceneral  ooort :  ibitL%  L 
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The  lawH  of  the  other  colooies  differed  only  in  details 
from  tboee  of  Plymoath,  In  MassacbasettB  the  first  order 
of  the  general  court  on  the  subject  was  passed  in  1639.  The 
intention  is  to  be  tbric©  published,  not  at  divine  service  on 
the  Babbatb,  it  may  be  noted,  but  in  town-meeting  or  at 
"poblike  lecture"  in  "both  the  townes  where  the  parties,  or 
either  of  them,  do  ordinarily  reside."  If  no  public  lecture 
is  held  in  the  town,  then  fourteen  days'  notice  may  be  given 
in  writing  on  "some  poaat  standing  in  publilie  viewe"  and 
used  solely  for  this  purpose.'  The  "poast"  is  to  be  provided 
by  the  town  under  penalty  of  ten  shillingB  for  default* 
Later  it  became  customary  for  the  town  clerk  or  his  deputy 
to  publish  the  banns  on  Sunday,  "after  the  blessing  to  the 
evening  exercise  was  pronounced;"  and  so  in  1696-97  we 
find  the  town-meeting  of  Charlestown  ordering  that  "pub- 
lishments should  be  made  'on  Lecture  days  or  any  other 
public  times,  and  not  restrained  to  Sabbath  Days  only.' " ' 
Sometimes  on  petition  the  legislature  granted  to  individuals 
special  permission  to  marry.'  Originally  the  registration  of 
births,  deaths,  and  marriages  devolved  upon  the  town  clerk 
but  it  seems  to  have  been  neglected  by  him.     For  in  1642 

■s,  IBM,  notice  is  to  be  placed  "  npoo  aume  post  of  I 
door"!    Whitmoke.  Col.  Lawi  i^  Matt.  {KBO-W.  51,  5!:  cf. 

I.  Sec..  I,  Tli;  Whitiidsb,  Col.  Lata  of  StoM.  {IVtl'TZ),  51.  Si; 

The  meetiag-hoDse  an  Sandnr  or  leclore-day  was  a  general  oiearins-hDas 
luiwa  aod  gossip ;  and  not  the  least  Invitinff  toploa  wefe  supplied  by  the  inarriajni 
cotleeB.  "There  they  read,  as  from  an  old  newspaper,  of  aa  Intontloii  ot  maniace 
betveenpersonalinowu  toeverrbodf;  aod  althongh  the  town  cloi-b  had  stood  ap  in 
tha  coDgregatlon  and  sareaned  it  at  the  top  ot  hia  toIcb.  it  was  an  endlosB  anhject  ot 
loman  had  as  publielj  renonooed  the  intenlioa— u 
as,  Colonial  Tima  on  Bvitard't  Bay,  77. 18. 

■  Edbb,  in  Mem.  Hitt.  Bot.,  O,  US,  and  □.  i. 

t  For  instanoe,  on  Uay  ZZ,  I«S1,  snoh  a  petition  from  Harr  Longs  was  aUowed, 
proTided  "she  be  pabtisbed  aocording  to  latt":  Wau.  Col.  Stc.,  III.  Oi.  Sept. 
7, 1S13,  "Jacob  Sheath  &  Margaret  Webbe  are  pcrinitl«d  to  jorns  in  marriage,  though 
bot  twioe  pnbliahed":  ibid..  IT,  46.  Uaj»>,  1644.  "without  torther  pubUshmont," 
Eobert  Parke  "hath  libertye  to  proceed  in  marriafte  with  Alice Tompsou " ;  ibij., 

in,s. 
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the  general  court  laid  this  duty  upon  the  dei^  of  the  writs 
in  each  town,  nnder  penalty  for  default,  requiring  him  to 
make  annual  return  of  all  names  registered  to  the  recorder 
of  the  county  court*  A  similar  report  to  the  same  officer  is 
to  be  submitted  each  year  by  all  magistrates  or  persons 
appointed  to  solemnize  marriages;  and  the  **new  married 
man^^  shall  likewise,  within  one  month,  bring  in  to  the  clerk 
of  the  writs  a  certificate  of  his  marriage.*  Under  the 
Province  laws  the  duties  of  recorder  were  again  performed 
by  the  clerk  of  the  township;  and  under  severe  penalty 
persons  might  not  be  joined  in  marriage  without  presenting 
a  proper  certificate  of  publication  and  satisfactory  evidence 
of  parental  consent' 

Previous  to  1692,  of  course,  the  legal  history  of  New 
Hampshire  is  in  the  main  identical  with  that  of  Massachu- 
setts/ But  in  the  pioneer  stage  the  township  was  sufficient 
unto  itself.  ^^  Dover  and  Portsmouth,  for  nearly  twenty 
years,  had  no  central  authority.*    They  had  no  ministry  in 

1  Mam,  OoL  Aec.,  n,  15 ;  IV,  Put  1, 90 ;  </.  ibid^  I,  SS,  S3I ;  and  Wmrmmm,  OoL 
Xa«0t<2r  Jf cut.  (1680-72),  18B:  »6mL  (16^-86),  UOl  Bot  town  clerks  eontinaed  to  act: 
aaiem  Town  Bee,^l4^  TbeolBceof  **CUrk  of  the  writts**  we  mf  to  have  been  created 
in  1641,  i>riinarily  to  iawie  sunupons  and  attictiiente;  Jfow,  OoL  Jtoc^  1,814,  >g.  See 
also  '*  ProTinoe  Laws  of  New  Hampshire,**  in  CoU.  qf  New  Hoap.  Hut,  Soe^  VUI, 
SI.  OricinaUj  clerks  of  the  writs  were  appointed  by  tbe  ceneral  eoort;  but  later  it 
was  ordered  that  they  should  be  lieenaed  by  the  shire  court  or  court  of  assistanta. 
Those  presented  for  liouise  were  first  nominated  in  town-meeting:  Jfom.  OoL  JKier^ 
n,  188;  Dorcketter  Town  Ret.^  116;  Salem  Town  Ree^  148,  195;  Boston  Town  Rtc 
(1600-1101),  100, 108, 130, 197.    QT.  Howasd,  Ixwoi  OmmL  ffiaf^  I, 90, 91,  SO. 

•  Wbitmobb,  OoL  Law  </  JfcHs.  (lOOO-ISX  US:  »M(L  (103-86),  ISO;  Jfom.  OdL 
Ree.y  II,  50. 

<  See  the  acts  of  1606  and  16B6:  ilct*  and  JSeMbes,  1,61,  m,2ia  Biy  the  former 
itatnte  ministers  and  jostioes  are  reqaired  to  make  a  qnarterly  report  of 
solemnised  by  them  to  the  clerk  of  the  sessions  of  the  pence.  The  act  of  1716, 
ferred  to  in  8bwai*l^i  Diary,  prorides  that  the  town  clerk  shall  send  in  to  the 
officer  an  annnal  transcript  of  marriages  recorded  by  him.  ^  The  tolnme  of  snch 
retams  for  Suffolk  County  has  Tery  recently  (written  1882)  been  transferred  to  the 
oustody  of  the  city  registrar  of  Boston.**— Skwau.'s  Diary ^  in  5  Jfom.  HmmLCM^ 
VII,  118,  and  the  note  by  the  editors. 

^Intentions  of  marriace  were  to  be  pablished  three  tisMS,  or  else  on  foorteen 
days*  written  notice :  **G«neral  Lawss  and  Liberties  of  New  Hamp.,**  Oott.  yewHatnp, 
0M.  Aoo.,  Vni,  88.    See  also  the  Cntt  Code,  Prortncioi  Papers,  I,  806, 881. 

•  DOTLB,  EmoUtk  Oftlemet,  n,  801  ff.;  Lodok,  Skori  HiiC,  881  ff.;  Hiu>bbtb, 
jnA  qf  17.  A,  I,  »0|  BAmaorr,  HmL  </ 17.  &,  I,  ai,  906, 86L 
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any  form,  nor  any  magiBtrates,  except  such  as  might  be 
created  by  any  mining  hamlet  in  an  unorganized  territory, 
or  afterward  as  the  result  of  forming  themselves  into 
societies.  This,  however,  did  not  prevent  people  either 
from  marrying  or  dying.  The  result  was  that  marriage  in 
New  Hampshire  has  borne  from  the  outset  not  only  the 
character  of  a  civil  contract,  but  the  impress  of  our  township 
syetem.'"  After  the  establishment  of  the  royal  province 
the  contract  might  be  solemnized  by  "virtue  either  of  pub- 
liBhment,  or  of  a  licence  from  the  Governor.  The  granting 
of  these  licences  was  accounted  a  part  of  the  royal  preroga- 
tive;"' and  it  was  complained  of  as  leading  to  abuse,* 

The  statutes  of  Connecticut  contain  a  curious  provision, 
which  will  receive  further  notice  hereafter.  Distinction  is 
made  between  the  "contract"  and  the  "covenant."  Eight 
days'  public  notice  of  the  proposed  engagement  must  be 
given;  and  after  the  contract  the  betrothed  pair  must  "for- 
beare"  for  a  second  period  of  eight  days  before  joining  in 
the  covenant.'  By  the  code  of  1673  persons  are  not  to  be 
joined  in  wedlock  "before  the  intention  ....  hath  been 
sufficiently  published  at  some  pnblick  Lecture  or  Town  meet- 
ing in  the  Towns  where  the  parties  or  either  of  them  do 
ordinarily  reside,  or  be  set  up  in  Writing  ....  upon  some 
post  of  their  Meeting  House  Door  in  publick  view,  there  to 
stand  so  as  it  may  be  read  eight  days  before  such  marriage.'" 


lSatftLB1,"EaTl)'Jnr 

ispradencB  o 

f  tivw  E(impBlille,"PnKdi.  ^eu  Bamp.  BM. 

Sac.  (lS7a-S<l,3>n. 

■e,  m,2H. 

iProtrincial  Paper;  IV.  832  (1737). 

tCimn.  Coi.  Ree.,  I,  47 

«(ia«).5M 

;  Tbdhbuli.,  True  Blue  Lam,  I 

D6.    CompBia 

ne  CMC  a/  KliO  ( Birtrord 

1836),  87. 68 

£=«.<./ 1*7» 

Hartford,  18aS),«.   Tbe^((.<IndLai«(New 

London,  17151,  15,  inquire 

three  publ 

catloos  or  eight  daji'  poaling 

while  br  the 

AcU  and  Laici  (Sew  Bsto 

(Urs  iMtore  the  Belebralion  "  in  some  pobUc  Meeting  or  Coneregstioi. 

DO  the  Lord'B 

D>T,i)roD«>i»apDbUaFa 

t.TbBnkBgl 

ing.  or  Lecture  D»y,  in  (he  Town,  Parish,  or 

Soeiaty  where  tbo  Poitles 

or  eitbsr  ot  thsm  do  ordioarUji  rulde,"  o 

olsa  posted 

eight  dajs-aibofom. 
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In  general,  the  marriage  laws  of  both  Connecticat'  and  New 
Haven*  on  the  topic  considered  are  jdainly  modeled  npon 
those  of  MaBBachnsetta,  and  so  need  not  here  receive  further 
analjeoB. 

Some  interesting  details  may  be  gleaned  from  the  matri- 
monial legislation  of  Rhode  Island.  The  code  of  1647 
reqaires  the  publication  c^  banns  at  two  town-meetingBy  con- 
firmation before  the  head  officer,  and  registration  in  the  town 
Gierke's  book ;  otherwise  the  marriage  is  void.  It  is  further 
enacted  that  the  *^  man  that  goes  contrarie  to  this  present 
Ordinance  ....  shall  forfeit  five  pounds  to  the  parents  of 
the  Maid,  and  be  bound  to  his  good  behaviour;  and  all  the 
accessories  shall  forfeit  five  pounds  a  man,  halfe  ....  to 
the  grieved  parents  and  the  other  halfe  to  the  Town."' 
Thus  was  established  at  an  early  day,  says  Arnold,  a  system 
of  registration  ^'  snach  as  recent  le^slation  has  attempted  to 
revive."*  In  1056  it  was  permitted  either  to  publish  mar- 
riages at  town-meieting,  or  "  on  a  t  raininge  day  at  y*  head 
of  y*  Companies'"'  or  by  a  " Writings  under  y*  Magistrates 
hands  fixed  upon  some  nottxl  place  in  y*  Towne*'^*     If  "the 

1  For  the  lav  of  rcifAfitrAticm  Mti^  Omi*,  (W.  Xiflr.,  I.  4&,  I0&.  10&  551;  TEmi7l.L, 
cyu  rxT ..  ir&. 

sSetr  Eavem  CktL  iJ«-.,  TI.  !i»,  MVI,  «I7;  TKrwuno^  op,  dS^  Stt,  SC,  255;  As- 

Ejc^  vfi  ynr  Bcnich  Ooio/nf,  9SX. 
I IL  J.  Oo:.  £«-..  L  if:  :  STAPLSji.  Pint  Prtte^tai^^i^  <7,  tt. 

•  ADccn-B.  Eigt^cf  KhcvU  ]»land^  1,  a«. 

*  Pcblirttian  cc:  training  daj  M<«Mn<&  to  hati^  bMtt  rostMnaiy  elsewhere  in  New 
acvcbUKts  that  day  hninjr  oxm*  of  th^  "  poblic  tiaes  ^  ivkferred  to  in  the 

isfwais  laws;. 

<  TYis  prartiop  maj  K»  ilIn$trat4Kl  hy  xht^  f^Uovin^  anM^o«e  ooooeminc  tlie  mar- 
ria«e  of  Btrth  Wilkizukon  and  IVilliam  11«%pkin.<  at  ri\>ridrx>op^  rriated  hf  Mb.  C  C. 
Beakax  iziHisL  OciJ.  Jiwrj-  Instt,,  11,  llf:  "Tl»*  loi^rs  oonid  ik4  master  ooarace 
eooc^b  to  sp^ak  to  th^  *  awfal  Jnstior/  for  Mr.  Williniaoii  iRntbV  father)  held  that 
office  so  di^mifitsl  in  former  days.  In  the  ho\)s«k  tv  ofikv  it  iras  the  custom  to  post  up 
*  IntentH\n$of  Marria^.'  The  timid  loTt^rss  who  had  often  Kxtlred  with  an  eoTioos 
or  emnloo^  eye  up(\n  such  impi^nant  M^^ivn  preliminary  to  a  '  ocmsumation  dcTOoUj 
to  be  viisho*!/  wr^Me  a  notice  of  their  *  intent.i^Vks,*  and  fvlac.inir  it  unobserred  upoQ 
the  t«ble  of  the  *  Justiw*/  watcher)  to  see  how  it  would  be  n^rarded.  "Squire  Wil- 
li m:^^n«  as  thoy  saw  by  a  i^vp  thr^Mi^fh  the  do^^r»  t*»k  up  the  paper,  read  it,  and  de- 
liberately ix\>to«)  it  up  in  t  he  pT>nvr  Ux'ation.  There  were  some  blushes  on  the  cheeks 
of  Kuth  that  da),  piN^bably,  but  the  desiitsi  approbation  thus 
aiMm  letl  on  io  marriage,** 
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banns  were  forbidden,  the  case  was  to  be  heard  by  two 
maglBtratea ;  should  they  allow  it,  the  parties  might  marry; 
bnt  if  not,  the  general  Conrt  of  trials  were  to  decide,'"  A 
later  version  of  the  law  of  16-17,  ot  uncertain  date,  is  some- 
what more  detailed.  The  "man  y'  hath  A  respect  to  a  maid 
&  doth  desi[re]  to  Obtaine  hor  in  Marriage  ....  shall 
first  acquaint  her  Parents  thereof  &  npon  their  consenting 
thereto  he  shall  have  Baines  of  matrimony  set  up  in  a  Pub- 
lick  Place  in  y"  Town  or  be  Published  two  sever'^  times 
In  A  Public  Assembly  In  the  Town  &  then  remaine  from 
After  y"  first  Publication  Tenn  Days."  Afterward,  "before 
one  of  the  Gener"  officers"  the  celebration  may  take  place 
according  to  "  y"  usuwal  Custome  of  this  place  &  then  a  Cer- 
tificate Shall  be  given  by  y"  Officer  y'  loynes  them  togeather 
in  Marriage  to  y*  party  So  married  who  shall  Carry  it  to  the 
Clarke  of  y'  Town  where  y"  Marriage  was  Solemnized  & 
have  it  Placed  upon  Kecord."  For  violation  of  the  act  the 
same  penalties  are  imposed  on  the  principals  and  accessories 
as  in  16-17;  and  the  children  "y'  any  shall  have  w*''out  this 
due  &  orderly  Course  of  Law  ....  shall  be  looked  at  not 
to  be  Legitimate,""  It  appears  that  the  execution  of  the 
laws  was  sadly  neglected,  and  so  by  an  act  of  1698  all  mar- 
riages thus  far  solemnized,  but  not  duly  registered,  are  de- 
clared valid.  Persons  married  in  future  are  ordered  within 
ten  days  to  make  return  to  the  town  clerk ;  while  the  latter 
is  required  to  submit  amiually  to  the  head  officer  of  the  town 
or  to  the  chief  justice  of  the  peace  a  report  of  all  births, 
marriages,  and  deaths  by  him  recorded.'  Three  years  later 
a  more  stringent  statnte  appears.  Persons  from  another 
colony  or  township  must  present  to  the  officer  performing  the 
ceremony  a  magistrate's  certificate  of  proper  publication  and 

I  AUIOt.D,  Bill.  ofB.f..l.W):R.  I.  Cot.  Bee,.  1, 380. 

■  Bidbb's  Lam  and  AcU  (I7CC),  IS. 

*£.  I.  OoL  Bee.,  m,  SSS;  also  in  Bideb's  Laut  and  Act*  (ITCG),  U. 
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qnalification.'  ''Fine  and  suspension  from  office  were  the 
penalties  for  any  violation  of  this  act  by  a  magistrate,  and 
fine,  imprisonment,  or  whipping,  is  the  punishments  for  the 
principals  who  disregard  it."'  After  various  changes'  the 
law  of  the  provincial  era  reached  its  full  development  in  the 
code  of  1767.  A  dual  system  of  banns  and  lay  publication 
is  provided.  If  application  be  made  to  a  ''settled  and  or- 
dained" minister  of  any  denomination,  he  shall  "openly 
and  by  public  speaking"  proclaim  the  banns  on  three  several 
Sundays,  holidays,  or  days  of  public  worship  "in  the  Meet- 
ing in  the  Town,  where  the  Parties  respectively  belong."  If 
lay  publication  be  preferred,  the  assistant,  warden,  or  justice, 
under  his  hand  and  seal,  is  required  to  post  a  notice  in  some 
public  place  in  each  of  the  towns  where  the  parties  dwell  fif- 
teen days  before  the  wedding.*  A  method  of  "under-writing** 
in  case  of  objection  is  prescribed.  With  leave  of  any  assist- 
ant, justice,  or  warden,  the  person  opposing  the  marriage  is 
to  make  the  objection  "in  writing  under  his  or  her  Hand, 
therein  assigning  the  Impediment,  and  affix  the  same  under 
the  Publication;"  but  in  case  of  oral  banns  the  written  ob- 
jection, in  the  presence  of  two  witnesses,  is  to  be  delivered 
to  the  minister  or  elder  who  proclaimed  the  banns.  The 
person  forbidding  the  marriage  must  enter  into  recognizance 
with  two  good  sureties  to  appear  at  the  next  court  of  general 

1 R.  7.  Col.  Rec.^  m,  436;  <^.  ibid,^  IV,  996,  S96 ;  Rider,  op,  cit,  50. 

'Arnold,  Hist  qf  R.  /.,  n,  S ;  R,  7.  Col.  Ree,^  III,  496,  497.  By  this  act  fourteen 
days'  notice  is  required  of  those  liTing  in  the  jurisdiction. 

s  Compare  Rider's  Charter  and  Laws  (1719),  12, 19, 47, 48;  AcU  and  Law  (1745), 
90, 31, 176,  177  (1733),  100  (re^stration  act  of  1727) ;  and  RlDSR*8  Supp,  Page$  to  the 
Diffest  of  1790, 258,  259  (act  of  1733). 

4  The  prescribed  notice  is  in  the  following  form : 

**  Know  aU  Men  by  these  Presents,  that  A.  B.  of and  C.  D.  of haTe  de- 
clared unto  me  their  Intention  of  Marriage :  I  do  therefore  hereby  make  public  the 
said  Intention.  If  any  Person  knows  any  just  Cause  or  Impediment  why  these  Two 
Persons  shall  not  be  joined  together  in  Marriage,  they  may  declare  the  same  as  the 

Law  directs.    GiTcn  under  my  Hand  and  Seal  at this Day  of Amw 

Domini ."— ^cto  and  Law  (Newport  1767,),  172, 178. 
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eeBBionB  of  the  peace  and  there  "make  good  and  prove"  his 
allegations,  or,  in  default,  pay  to  the  peiBona  to  be  wedded 
"aU  such  Damages  as  they  ehall  sustain  by  Means  of  stay- 
ing their  Marriage,"  A  certificate  of  publication  must  be 
produced;  two  credible  witnesses  to  the  ceremony  are  re- 
quired; the  person  conducting  the  celebration  must  give 
a  certificate'  thereof  to  the  newly  wedded  pair;  and  he 
is  entitled  to  a  fee  of  three  shillings.  Only  fines  are  im- 
posed for  violation  of  the  act  by  the  solemnizer  or  by  the 
partiefl.  Neither  by  this  law  nor  apparently  by  any  statute 
subsequent  to  the  act  of  1663  is  a  contract  declared  void  for 
non-observance  of  legal  forms,' 

In  conclusion  it  may  be  noted  that  generally  throughout 
New  England  neglect  of  the  prescribed  forms  did  not  in- 
validate marriage,  though  the  offender  against  the  law 
might  be  punished.'  It  is  historically  probable,  where 
words  of  nullity  were  not  contained  in  the  statute,  that  the 
irregular  contract  by  simple  present  agreement,  withoat 
intervention  of  a  minister  or  magistrate,  was  valid.  But 
this  is  a  disputed  point  which  will  hereafter  be  considered 
in  connection  with  the  history  o£  common-law  marriage  in 
the  United  States.' 


iThs  marriam  DortiflCBts  Is  In  the  tollowintf  form : 

■•  1  Herob/  certify.  That  A.  R  o( Bon  o( Md  C.  D.  ot Danghtar  of 

werelawfiillf  Joidih!  togother  inUariloBS  on  the Obj  of Anno  Domliii 

bt  nu)  the  Sobsoriber." 

»Act*  and  Lawt  (Newport,  1737),  17S-75. 

)  See  the  cans  of  OBherir,  Trooti  (Thnnpl,  172f-9,  in  3f^.  Baeordi  0/ tke  superior 
OMtrt  of  Judicature  {Mass.  >,  17ZS-30.  folio  236,  Id  1734  Joho  Vsher.  of  Bristol,  a  min- 
iatar  of  the  Church  ot  Eagland.  OQiivicl«d  io  tbe  interior  coart  at  coinmoii  pleas  ot 
Baarryiog  a  oouple  withoat  certificate  of  the  town  cJarlit  waa  fined  60  ponnde  and 
"torerertheieaftei  disabled  to  JojD  Persons  in  MarrlaBB."  On  appeal  It  vaBtotuid: 
"It  the  Conftltntlons  and  Canooi  EcclesiasltDal  of  the  Churoh  ot  EoglaDd  are  9119- 
eient  to  sapport  the  Appellant  here,  in  Jojning  PeraoEis  together  In  Uarrjage  with- 
oat mah  oertifieate  .  .  .  ,  Then  tbe  Jury  say  tbe  Appit  is  not  Ooilty;  otherwise  they 
MT  he  is  ODittT."  The  appeal  was  flaallj  diamiaaed  [17ZB]  on  dolaolt  oT  the 
"appellee," 

<8eeebap.  iiiii,  i. 
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It  may  be  an  exaggeration  to  say  that  the  Mosaic  code 
was  the  corpus  juris  of  the  Puritan.'  But  it  is  certain  that 
the  early  private  law  of  New  England  was  profoundly 
influenced  by  it.  The  family  in  many  respects  took  on 
a  patriarobal  character.  The  sway  of  the  house- father, 
though  in  the  main  just,  became  in  theory  despotic.  Even 
the  conception  of  marriage  as  a  civil  contract  gained  sup- 
port from  the  Jewish  law,'  Our  anceetora  loved  to  cite  the 
book  of  Ruth  and  other  ecriptural  texts  in  its  favor;  and 
their  view  of  the  proper  relations  of  husband  and  wife,  those 
of  parent  and  child,  or  those  of  man  and  woman  before 
marriage,  was  derived  directly  from  the  biblical  ordinancea.' 

Thus  "old  bachelors,"  though  rare  in  early  New  Eng- 
land, were  looked  upon  with  disfavor.  They  were  regarded 
almost  as  "suspected  criminals."'  Connecticut  "in  1636 
would  not  allow  any  young  nnmarried  man  to  keep  house."' 
A  special  order  of  the  town  of  Windsor  was  necessary,  in 
aogo  de  la  reUgloa  i  toatea  les  eireoastaiioea  da  la 
QHtlferas.  en  r«Mrait  k  la  Bible  qui  euit. 


re.  le  corjJiu  Jurii  di 
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imle;  atlepAre,  qnlietiBembli 
ButorIl«  iDOODtost^e  qu'on  a 
joBtlce."— Cablier,  Ijt  man'i 

'"BatweoD  these  two  extreme  views  — that  of  marria 
tract  and  marriage  as  a  caDrameot— stands  that  o(  the  Jen 
dadlog  marrlogB  Is  there  oertainLy  also  ooosidared  as  a  oontriicit^  whieh  requires  the 
ooDsenb  of  both  patties  and  the  perfurmance  of  oertala  formalities,  similar  to  other 
ooDtraots,  and  wbich,  under  oertaia  circumstanoes,  can  be  dissolved.    Bui,  iniumach 

sacred  diiU 09,  lb  is  mure  Chan  a  mere  ci Til  contract. "—UntLZiNEB,  The  JeteiiK  Lav> 
o/lfarriucKaTUJZ)iivn;e.2S,  26.  But  "the  presence  of  a  rebbi  or  minister  is,  accord- 
ioR  to  lbs  TaloiDdla  Law,  not  required  at  the  betrothal  or  the  nuptials.  The  pre- 
scribed benedictions  were  prononnced  either  br  the  brideitroom  or  by  anjr  of  the 
triands  present.  Such  nas  also  the  Jewish  cuabom  during  the  Middle  AgoB."— /Hd,, 
M.    Cf.  Amham,  Ttie  Jeaith  Law  of  Dworct,  39. 

'See  Shiblet'b  comments  on  the  Cntb  Code,  "Early  Jurisprudanoe  of  New 
Hampshire,"  Procda.  Sea  Hamp.  HM.  Soc.  (1870-84),  ZK  ff. 

1  SABI.B,  C^uloKW  and  FaiAiona,  3S. 

tWMEDBK.  Ecc.  andaoc.  BiMi.qf  If.  E..I,1!0;  Conn.  Oil.  »«■„  1,8. 
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1682,  to  permit  "Isaac  Sheldon  aud  Samael  Rockwell  to 
keep  house  together,  'ao  they  carry  themselves  soberly  and 
do  not  entertain  idle  persons  to  the  evil  expense  of  time  by 
day  or  night.""  Hartford  taxed  "lone-men"  twenty  shil- 
lings a  week  "for  the  selfish  luxnry  of  solitary  living."* 
Even  in  the  eighteenth  century  a  general  statute  of  Coa- 
necticut,  under  the  same  penalty  of  twenty  shillings  a  week, 
forbade  any  "  house -keeper"  or  "master  of  a  family,"  with- 
out "allowance  of  the  selectmen,"  to  give  "entertainment 
or  habitation"  to  a  single  person;  and  "such  Bonrderfl, 
Sojourners,  and  Young  persons"  are  required  to  "attend  to 
the  Worship  of  God"  in  the  families  where  they  live  and 
"to  be  subject  to  the  domestick  Government  of  the  same,"  or 
else  forfeit  five  Bhillings  for  every  breach  of  the  law.*  In 
Khode  Island  in  one  instance  "single  persons  of  three 
months'  residence  paid  five  sbillings,  while  the  'rate  of 
faculties  and  personal  abilities'  was  left  at  the  discretion  of 
the  asseBSors."'  According  to  a  New  Haven  law,  in  order 
to  "suppress  inconvenience"  and  disorders  inconsistent  with 
the  "mind  of  God  in  the  fifth  commandment,"  single 
persone,  not  in  service  or  dwelling  with  their  relatives,  are 
forbidden  to  diet  or  lodge  alone ;  but  they  are  required  to 
live  ia  "licensed"  families;  and  the  "governors"  of  such 
families  are  ordered  to  "observe  the  course,  carriage,  and 
behaviour,  of  every  such  single  person,  whether  he  or  she 
walk  diligently  in  a  constant  lawful  imployment,  attending 
both  family  duties  and  the  publick  worship  of  God,  and 
keeping  good  order  day  and  night  or  otherwise."' 

Similar  measures  were  adopted  by  the  other  colonies. 
The  law  of  Plymouth  provides  that  "wheras  great  Incon- 
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uk-i»u  -i.t    I  t'Uniiul  J  iiHV  «(f  MiMf.  (M7S-M)|  S98, 237. 
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cipteB  of  Religion,"  or  at  least  taught  "some  short  orthodox 
catachifim  without  book;"  and  they  are  to  be  bred  and 
brought  up  "in  some  honest  Lawful!  calling  .  .  .  .profitable 
for  themselves  and  the  Common- wealth,"  if  their  parents  or 
masters  "will  not,  or  cannot  train  them  up  in  learning  to  fitt 
them  for  higher  imployments."  If  parents  and  masters 
neglect  their  duty,  "whereby  children  &  servants  become 
mde,  stubborn  &  unruly,  the  sayd  Select  men  with  the  help 
of  two  Magistrates  or  the  next  County  Court  for  that  Shire, 
shall  take  such  children  or  apprentices  from  them,"  and 
until  they  come  of  age  place  them  with  persons  who  will 
more  strictly  look  after  their  government  as  the  law  directs.' 
It  was  further  enacted  that  every  town  shall  order  and  dis- 
pose to  service  or  otherwise  all  "single  persons  and  inmates" 
within  its  borders,  anyone  feeling  aggrieved  thereby  "to 
have  Liberty  to  appeale  to  the  next  County  Court," ' 

These  laws  were  not  wholly  a  dead  letter,  as  shown  by  the 
judicial  records.  Thus  on  April  2,  1672,  "Thomas  Hen- 
shaw  and  Thomas  Hall,  singlemen,  being  convicted  of  living 
from  under  family  government  .  .  .  .  ,  are  ordered  forth- 
with to  submit  themselves"  to  such  government  "and  to 
appear  at  the  next  court  and  bring  with  them  certificate 
thereof."'  Nevertheless  complaint  is  made  that  the  town 
officers  are  negligent  In  1008  the  legislature  directs  the 
clerk  of  each  shire  court  to  send  "  to  the  Constables  of  the 
Towns"  within  the  ahire  an  order  which  they  are  "enjoyned 
faithfully  to  execute."  In  the  preamble  it  is  recited  that 
the  neglect  of  the  laws,  "as  by  sad  experience  from  Court  to 
Court  abundantly  appears,  doth  occasion  much  sin  and  pro- 
phaness  to  increase  among  us,  to  the  dishonour  of  God,  and 
the  ensnaring  of  many  Children  and  Servants,  by  the  disso- 
lute lives  and  practices  of  such  as  do  live  from  under  Family 

nid.  (1600-7:).  IM.  '/Aid.,  IMj  IbicL  (IBIS-ge).  lU;  Mau.CoL  Ra.,l.W». 

1133.  Becordd  of  the  Oounty  Court  far  JUiddlaei,  m,  tL 
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GK^vemment,  and  is  a  great  discouragement  to  those  Family 
GovemourSy  who  conscientiously  endeavour  to  bring  up  their 
Youth  in  all  Christian  nurture,  as  the  Laws  of  God  and  this 
Common  wealth  doth  require:  These  are  therefore  ....  to 
require  you  to  acquaint  the  Select  men  of  your  Town,  that 
the  Court  doth  expect  and  will  require,  that  the  said  Laws 
be  accordingly  attended  •  .  .  •  :  and  you  are  also  required 
to  take  a  list  of  the  names  of  those  young  persons  •  .  .  •  who 
do  live  from  under  Family  GK>vemment,  viz.^  do  not  serve 
their  Parents  or  Masters,  as  Children,  Apprentices,  hired 
Servants,  or  Journey  men  ought  to  do,  and  usually  did  in 
our  Native  Country,  being  subject  to  their  commands  and 
disciplina^'  * 

The  manuscript  files  of  Middlesex  show  that  lists'  of 
delinquent  single  persons  were  taken  by  the  constables  as 
required;  and  that  some  of  them  were  summoned  to  appear 
before  the  court  Following  is  the  *^ answer^  of  Robert 
Williams,  whose  name  is  in  the  list  given  in  the  mai^in : 

^^I  do  desire  to  Hue  under  family  gouemment  and  haue 
80  desired  euer  sine  my  time  was  out  with  my  master  that  I 
lined  with  and  all  the  time  sine  commited  myself  into  mens 
housis  of  good  report  as  neer  as  I  could  and  do  desir  to  walk 
inofenciue  to  all  men  and  furder  I  do  hop  that  the  men 
which  I  do  work  with  will  say  as  I  do  if  the  honered  court 
will  desir  it  indeed  I  am  not  a  saruant  yet  do  submit  myself 
to  family  ordor  I  [will  J  do  as  a  saruant  what  ek  the  honered 

1  Whitmobb,  op.  dL  (laaO-TS),  990;  also  ibid,  (1672-M),  14a.  Tliero  is  a  eofqr  oi 
OIM  of  tho  orders  sent  to  the  ooostables,  diffsrinc  sU^Uy  in  espttalisation  and 
inaneiaaiioo  from  the  abova,  in  the  JTSS.  FOet  </  the  Ommtw  Oomrifor  Middlmet^ 
Om.,166S. 

•  Hars  is  tha  list  from  Mariboro : 

**8amiiaU  Qoodaoow«  from  iindar  fas&ily  Gooammant,  Lini&ff  vpoa  his  oona 
CitMEUnd. 

**IsaiiisTailar  and  Will  Taylar,  Bantars  .... 

**  John  Howard ....  oat  of  his  timo ....  and  Rntwndinc  *s  fast  as  be  can  to 
tittsU  himselfe :  ao  to  Una  nndar  famUj  conamment. 

**  Bobar  Williams .  .  .  ."-JCSS.#\les  </ U«  Omnty  Oomrtjbr  Jfiddlawg.  Dae. 
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court  would  haue  me  do  mor  I  hope  I  shall  be  willing  to  obay 

the  finil  power.'" 

In  a  society  where  marriageB  were  formed  very  early, 

girls  often  wedding  at  sixteen  or  less,  and  where  widows  were 

wooed  almost  at  the  bier  of  the  dear  departed,'  it  ia  perhaps 
I  Hot  surprising  if  "old  maids"  were  ridicnled  and  sometimes 
I  despised.  A  woman  became  an  "autient  maid"  at  twenty- 
[  five."  In  an  often  quoted  passage  of  his  Life  and  Errors, 
I  John  Dunton  thus  praises  a  woman  who  remained  single,  not 
'  from  "necessity,"  but  from  "choice,"  and  who  knew  that 

time  is  a  "dressing-room  for  Eternity,  and  therefore  reserves 

most  of  her  hours  for  better  uses  than  those  of  the  Comb,  the 

Toilet,  and  the  Glass": 

"It  is  true  an  old  (or  super-annuated)  maid  in  Boston  is 
Itiiought  each  a  curse  as  nothing  can  exceed  it  (and  look'd 
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id  rrom  Tnder  family  Boaamineiit  eoatrary  to  Couil  Ordoi, 
id  by  y<  Countable  to  appear  bafora  this  Hooored  Conrt :  These  are  to  entunna 
....  that  .  .  ■  ■  Aaron  Jaqaesa  hath  bin  much  oomplained  of  bj  waeroU  of  oar 
Inhabitants,  for  noBligenea  iu  his  oalling,  hauiug  obsemed  bim  much  giuen  to  idle- 
nassr  alsoahirtlng  from  hoosa  to  hoaw,  &  TDtalthfoll  to  his  CoaeQsutsft  promises 
with  Eoeh  prsons,  with  whom  he  has  eDsaged  service,  Tpoo  which  Complaints  tha 
I  endeatiered  acordiog  to  law,  to  place  him  foorth  In  service,  bat 
oawit  effect  it.    Our  Humble  request  to  this  Hon'd  Court  is.  that  the/  would  please 

I  effectusll  tu  reuder  him  to  a  more  reKnlar  Course  ot  lite,  aa  jt  vis- 
le  ot  this  Court  shall  ]udg  bast.    So  shall  ire  pra;  Bte. 

your  bumble  seraasls." 
S.  Filet  of  the  Oounty  Court  for  Hiddiaex.  AprU,  ISW,  also  oontHio  a 
|Mrti&aateot  the  selectman  of  Charlestown  to  tha  effect  that  John  Swain  had  g\tea 

>Tbas  Judge  Sewall  wept  home  with  Widow  Denison  from  her  hosband's  fnneral 
.raredOod  to  keep  house"  with  hori  Oi'irv,  in  S  Von.  Hul.  Coll.,  VII,  ITS 
■Qtueh  IS,  171H).    Cf.  also  Eakle,  Cuilom'  and  Fathimt,  U,  U. 

"The  oolonists  married  aarlr  and  they  married  often.  Widowers  and  widows 
'  Kaatened  tojolo  their  fortunes  and  sorrows.  The  father  and  mother  ot  OoTernor 
WInslow  bad  been  widow  and  widower  seven  and  twelve  weeks  respectiiely,  wbeo 
they  Joined  tbclr  lamilies  and  thamselTos  Iu  oiutaal  beueat.  if  not  in  mutual  love. 
At  a  later  day  the  impatient  eoveraor  of  Now  Hampshire  married  a  lady  but  ten  days 
irldowed."— EAKI.B,  op.  ci'f.,  SS.  Oo  early  marrlageg  see  Wbkdsn,  JCcc.  and  Sec.  Hfst 

irif'Aiii.su.Tae. 
■BASLBiOp.  cu.,  a. 
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npon  as  a  dismal  spectacle) ;  yet  she,  by  her  good-natare, 
gravity,  and  strict  virtue,  convinces  all  (so  much  as  the 
fleering  Beans)  that  it  is  not  her  necessity,  bat  her  choice, 
that  keeps  her  a  Virgin.  She  is  now  about  thirty  years  (the 
age  which  they  call  a  Thornback)^  yet  she  never  disguises 
herself,  and  talks  as  little  as  she  thinks  of  Love.  She  never 
reads  any  Plays  or  Bomances,  goes  to  no  Balls,  or  Dancing- 
match,  as  they  do  who  go  (to  such  Fairs)  in  order  to  meet 
with  Chapmen.  Her  looks,  her  speech,  her  whole  behaviour, 
are  so  very  chaste,  that  but  once  (at  Governor's  Island, 
where  we  went  to  be  merry  at  roasting  a  hog)  going  to  kiss 
her,  I  thought  she  would  have  blushed  to  death.'' ^ 

But  bachelors  and  ''thombacks"  were  not  the  only  people 
who  caused  the  lawmaker  anxiety.  He  kept  a  sharp  eye  on 
married  persons  living  away  from  their  mates.  An  act  of 
the  Massachusetts  general  court,  in  1647,  after  reciting  that 
diverse  married  persons  are  living  in  the  jurisdiction,  whose 
wives  or  husbands  are  in  England  or  elsewhere,  and  who  are 
guilty  of  making  love  to  women,  of  attempting  marriage  or 
even  attaining  it,  or  are  under  ''suspition  of  uncleannes" 
— the  vice  which  seems  to  have  sorely  vexed  the  good  people 
of  those  days — and  all  of  whom  are  a  great  dishonor  to  God 
and  a  reproof  to  religion,  commonwealth,  and  church — 
orders  that  every  such  person  shall  be  incontinently  sent 
back  **by  y®  first  oportunity  of  shiping,"  unless  present  on 
transient  business  or  to  "make  way"  for  the  family  to  come 
over.'  Such  complaints  were  by  no  means  groundless  and 
the  courts  were  often  called  upon  to  execute  the  law.  Under 
the  circumstances  bigamy  was  easily  committed,  though  not 

I  DuNTON*s  Life  and  Errors  (W^tminster,  1818),  1, 102,  referring  to  Boston  in 
1686.  In  Dunton's  Letters  from  Netc-England  (ed.  by  Whitmorb  for  the  Prince 
Socioty,  Boston,  1867),  99,  where  this  passage  appears  in  a  modified  form,  the  age  of  a 
'*  thorubaok  **  is  reduced  to  twenty-six  years.  The  paragraph  is  also  quoted  by 
Wkrdkn,  op.  cit.,  I,  299,  SOO;  and  Earle,  op.  cit.y  88,  39. 

i  MtisM.  CoL  Rec,  II,  211, 212;  Whitmore,  Col.  Laws  of  Mass,  (1660-72),  172;  ibid. 
(1672-86),  216. 
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always  permanently  concealed.  On  December  3,  1639,  the 
pretended  marriage  of  Jamea  Lusford  was  declared  void; 
"all  that  bee  bath"  was  given  to  bis  victim;  and  he  himself 
was  fined,  set  in  the  stocks,  and  ordered  "sent  away  to 
England  by  the  first  opportunity."'  Inl644the  "marriage 
of  John  Kichardson  to  Elizabeth  Frier  was  annulled  npon 
proof  that  be  had  a  former  wife  living  in  England." '  Henry 
Jackson — whose  case  seems  to  justify  the  act  of  1647 — was 
presented  in  1672-73  "for  lying,  in  saying  be  was  single 
and  attempting  marriage  with  several,"  though  since  con- 
fessing that  he  has  a  wife  beyond  the  sea;  "for  living  from 
nnder  family  government;  and  for  carrying  a  fire  brand  at 
night  near  a  hay  stack;"  on  all  of  which  counts,  we  are  pre- 
pared to  bear,  he  got  twenty  stripes,  had  to  pay  costs,  and 
was  ordered  away  to  "England  by  the  next  ship."' 

More  numerous  are  the  caaea  of  "living  apart."  For 
example  in  1637  the  general  court  decreed  that  Isaac 
Davies  should  be  sent  home  to  his  wife  in  England.'  Three 
years  later  "Willi  Wake"  in  like  manner  was  advised  to 
seek  his  consort,'  Edward  Iron  in  1651  "upon  promise  to 
take  some  effectual  course  to  send  for  his  wife  now  in  Eng- 
land" waa  "granted  liberty  to  abide  in  the  country  until  the 
next  return  of  ships."  Should  his  attempt  fail,  then  he 
was  "ordered  to  depart  out  of  this  jurisdiction  by  the  next 
opportunity.""  For  similar  absence  from  bis  spouse  James 
Underwood  in  1654  was  fined  at  Salem.'  In  1663  for  the 
same  offense  Christopher  Blake  was  presented  by  the  grand 
jury  of  Suffolk,  although   in   bis  petition  he  avers  that  for 


1  Ibid.,  II,  m. 

•  MSS.  RecoriU  of 


198. 


•  atSS.  Keeord*  0/  the  Countf  Cattrt  ofSvifoOc,  It 
» Ibid..  SI  I. 


r  County  Cottrl  qf  Middlgtex,  1.  JS.    ApporeDtly  Edvard^s 

for  on  Oct.  4. 165,'t,  he  vhs  "  KTBUMd  Ubertj  to  tus  what 

moKeSeotaal  meBDa  he  mar  or  can  to  sand  tor  his  wife  trom  Ensland":  ifri'd.,  I,  SS. 

iJfoM.  OdI.  Bee..  III.  346.  XO.    Bat  oa  petition,  in  ordar  to  pteseaC  rortbor 

twUmooT,  UiagvneiBl  ooort  giontsd  a  raspito. 


160 


Matbiuonial  Institution 


three  years  he  had  "been  desirous  of  getting  hia  wife  across 
but  ahe  refused  to  come;"  and  that  he  had  never  "presented 
himself  as  a  single  man,  but  always  openly  manifeBted  the 
true  state  of  his  condition."  Accordingly  the  general  court 
ordered  the  prosecution  "stayed  for  a  year."'  In  1671 
Paul  Hall,  presented  in  the  same  county,  "appeared  and 
declared  he  was  informed  his  wife  was  dead."  The  court, 
being  skeptical,  commanded  him  to  "  repair  to  the  last  place 
of  her  abode  or  bring  in  a  certificate  of  her  death."'  Delin- 
quent wives  were  looked  after  with  equal  vigilance.  In 
1668  the  constable  of  Boston  is  ordered  to  summon  "before 
the  county  court  two  women  and  one  man  for  living  apart 
from  their  spouses  contrary  to  law."'  A  presentment  of 
Sarah  Pickering  failed  in  1671  because  she  produced  evi- 
dence that  her  husband  had  renounced  her.'  Even  when 
both  partners  were  in  the  jurisdiction  the  law  was  not  less 
harshly  administered.  On  June  17,  1672,  for  "disorderly 
living  apart,"  Michael  Smith  and  wife,  "inhabitants  of 
Oharlestoun"  were  "admonished  and  ordered  to  pay  costs."" 
The  case  of  "Abr.  Hagbome"  in  1663  is  more  remarkable. 
Although  he  had  come  to  the  colony  twenty-two  years 
before ;  had  lived  contentedly  with  hia  wife  for  fourteen  or 
fifteen  years  until  she  "did  depart"  for  England;  had  sent 
for  her  to  return  home  and  provided  for  hor  transportation, 
"whereby  the  innocence  of  Living  Apart  is  on  your  peticoners 
part;"  and  "had  no  idea  the  law  against  living  apart  would 
apply  to  the  known  settled  inhabitants,  brethren  and  free- 
men whose  wives  unnaturally  desert  them;"  yet  the  county 
court  "was  pleased  to  require  him  to  depart  the  Countrie  & 

I  aiSB.  Earlg  Orari  FiUa  of  Suffolk  Cmmly,  No.  531.  This  caee  is  also  paitiallj 
tsportod  in  Mom.  Col.  Bee.,  IV,  Part  11,84;  and  qooUd  in  SeIblet,  "Earlf  Juris- 
prndenoo  ot  Now  Hampaliiro."  ProciU.  New.  Bamp.  BM.  Soc.  (1876-SO.  ilO. 

3 1/aa.  RiKOrds  of  the  COvniy  Court  of  auffolk.  0. 

'JISS.  Earlt  Court  Files  of  Suffolk,  Ha.  Kl. 

*  M3a.  Becordt  of  the  Countii  Court  <4  SuffoVk,  270. 

•  UBS.  SccordMo/lht  County  Court  of  Uiddlatx.  III.  63. 
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to  repayre  vnto  hie  wife."  So  he  "humbly  petitions"  the 
general  court  that  he  may  not  be  compelled  to  return  to 
England  and  that  he  may  "not  be  put  vpon  [religious] 
temptacofis  or  aboue  his  Btrength  or  any  kind  of  iniuIl(^con 
[injunction]  of  going  to  Serue  other  Gods;"  but  may  be 
"allowed  to  continue  his  Abode  here  ....  vnder  the 
Shadow  of  that  happie  Goaemment  in  Comonwealth  and 
Churches  ....  those  few  days  of  hia  pilgrimage  that 
remayne."  A  gracious  answer,  it  is  perhaps  needless  to 
add,  was  the  meet  reward  of  so  just  and  so  skilful  a  prayer.' 
In  like  spirit  single  women  and  wives  in  the  absence  of 
their  husbands  were  forbidden  to  "lodge  any  inmate  or 
Bojoumer,"  except  with  the  approval  of  the  selectmen  or 
other  magistrates.'  Of  course,  these  were  pioneer  days. 
The  peace  of  the  settlements  was  probably  disturbed  by 
loose  and  riotous  adventurers,  outcasts  from  the  society  of 
the  Old  World.  Doubtless  these  measures,  aside  from 
religious  motives,  were  in  some  degree  useful  police  ordi- 
nances; as  were  also  those  prohibiting  the  husband  from 
beating  his  wife,  and  the  wife  from  striking  her  spouse.' 

I MSS.  Early  Court  Fila  of  Sitffolli.  No.  EZ7.  For  similar  legblBtloa  eat  Kent 
Haven  Ool.  Eec.,  II,  WO;  Tbuhbdi^,  BlMt  Lam,  ZO. 

■  Vou.  Col.  Kec.,  v.  4;  Baxta.KT,Sarlti  JvrUpnvlenix  qf  New  Hanp.,SlO,Sll. 
The  harboring  of  "Hlrangers"— and  "stranger"  might  bo  a  father,  daoghtor,  or 

(roabla.    See  the  illustrationa  In  Wbsoen.  Ecc.  and  Soc.  Biif.  of  !f.  S.,  I,  712;  and 
EovitMn,  Local  ConMt.  Hiil..  I,  87,  KS.  where  tbs  town  records  are  oited. 

"WamiOBS,  Col.  Lavt  of  tatt.  (I6«0-T3),  SJ,  ITl;  ibid.  (l«7S-«),  lOL  Cf.  It/ut. 
Col.  ReC;  m.  212  (ISM).  In  16S8  John  Emerson,  at  Scitnato.  vaa  tried  berora  the 
general  court  for  abusing  hisvifa;  <'nd.,I,23Zi  the  same  feat  for  beating  hia  wite, 
Hear;  Seasall  vaa  sent  for  eiamination  bofore  the  court  at  Ipswich:  ibid.,  Z3S;  and 
io  IMS  Enuifnte  John  Williams,  of  Barnstable,  was  fined  br  the  Ptrmoath  coort  for 
Blanderlng  his  wife:  Qooowm,  FUerim  RepubUcSM. 

It  would  seem  that  the  husband,  too,  really  needed  some  legal  proWotion.    The 

it  baebaod-beating  was  painfullr  frequent 

o  FIjriDOUtb  lurisdidtion  jDSD.tbswJfeofObadlah  Uiller 

<r  boating  ani)  rviiling  her  husband,  and  egging  her 

id,  and  wishing  his  Tiotialfl 

.,  ni,  75. 
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In  DOlonial  times.    Thus  it 

of  TaoQton,  woa  presenter 

ohildren  to  baelp  her,  bidding  tham 

ulcht  coaliB  him."— f  I«in.  C 
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But  the  colonists  went  farther  and  prescribed  the  death 
penalty  for  disobedience  to  parents,  foUowing  the  precepts  of 
the  Mosaic  law.'  Forth ermore,  they  attempted  to  regalat© 
courtship  by  statute,  in  a  way  which,  however  wholesome, 
would  scarcely  be  relished  by  the  young  men  and  maidens 
of  our  generation.  Thus  the  general  court  of  Plymouth  pro- 
hibits "any  motion  of  marriago  to  any  man's  daughter  or 
mayde  servant"  without  having  "first  obtayned  leaue"  of  the 
parents  or  master  under  penalty  of  fine  and  corporal  punish- 
ment in  the  discretion  of  the  bench.  But  appeal  is  allowed 
to  the  magistrate,  when  the  master  "through  any  sinister 
end  or  couetous  desire,"  witholds  his  consent.'  The  courts 
were  not  wholly  without  business  growing  out  of  this  legisla- 
tion, as  api)eara  from  illuHtrations  collected  by  Mr.  Goodwin. 
"In  1652  Jonathan  Coventry  was  indicted  for  '  making  a 
motion  of  marriage'  to  Katherine  Bradbnry,  servant  to 
Mr,   Bourne,   of  Marshfield,    without  the  letter's   consent.' 

Coventry    left   the    Colony  before    arrest In    1648 

Thomas  Dunham  was  ordered  to  abstain  from  visiting 
or  sending  to  Martha  Knott,  of  Sandwich,  from  October  4 
till  the  first  Tuesday  of  December,  that  the  Court  may  bet- 

wyle  of  John  Talbie  hath  not  only  brodJf  tlutt  psaco  &  loao.  w^  onght  to  hana  bMne 
both  betwiit  Chcm.  but  sliHt  bnth  rialentlle  broke  the  klDg'ii  pesco.  bf  frequsDt 
Laying  bauds  vpuo  hir  boabaod  to  the  danser  ot  his  LLfo.  &  Coademned  Aathority. 
oat  cuinios  before  them  vpnn  oummand,  It  ia  therefore  ordared  that  for  hir  misde- 
mBBQor  passed  tt  (or  pTontion  of  future  ovilla  that  ara  foarod  wUbe  comitted  bjr  hit 
it  shee  be  Lefte  att  hir  Libertie.  Tbat  she  Hball  bo  bound  &  chaioed  to  some  post 
nbere  shee  shall  be  restrained  of  hir  libertye  to  goe  abroad  or  oomminBO  to  bit  hns- 

shee  shaU  coms  to  the  plaae  n(  gods  worshipp.  to  eujof  his  ordonances."  Later 
"Dorotby"  naa  punished  again  for  a  similar  offense:  HUt.  Coll.  £»» fnit.,  VII, 
129,  W.  Cf.  HowAHP,  Lixai  Cmurt.  BiA.,  I,  SS,  S27.  Foe  further  ilimtratioDs  so* 
Wbkden.  £cc.  aiuiSoc.  Hut.  o/W.  E.,I,2M. 

1  Whitkoiib,  Col.  ioiri  o/  Unit.  (16B0-T2),  129;  flew  Haven,  Coi.  Ber.,  II,  5TS, 
and  TrDUbdi-l,  £fue  Lain,  201;  Ojnn.  Col.  K«.,  I.  SIS,  sod  Tbuubdli..  oji,  Hr.,flBi 
New  Bamp.  Bitl.  CoU.,  Vm,12i  SaiBJ-BI,  Early  Jnriiprwlnce  of  If.  B.,  311 1  Andmt 
IV(icei,III,13.    qr.aslmilBrlawforearly  New  York;  Duke  of  Yotke'i  Latei,  }i. 

'Pll/m.  Cat.  Sec.,  XL  Z9, 108,  ISO,  191. 

■  For  tbeoaBBSoe{li{d.,in,  5:  "Weepsent  Jonathao  Coi 


town,  nithoDt  hsr  mastei'ii  < 
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ter  learn  of  his  pretended  contract,  nnleBS  the  Governor,  on 
the  clearing  of  things,  give  him  leave.  A  romantic  case  was 
that  of  Governor  Thomiia  Prence  against  Arthur  Howland, 
Jr.,  nephew  of  the  Pilgrim.'  The  tolerant  course  of  the 
elder  Arthur  Howland  toward  the  Quakers  had  earned 
Prence's  hearty  ill-will;  and  when,  in  1660,  he  found  that 
Arthur,  Jr.,  had  wooed  his  daughter  Elizabeth,  he  had  the 
Bwain  before  the  General  Court,  where  he  was  fined  £5  for 
making  love  without  her  father's  permission.  The  couple 
remained  constant,  for  in  1667  the  irate  Governor  once  more 
brooght  up  young  Arthur,  who  was  again  fined  X5  because 
he  had  'disorderly  and  unrighteously  endeavored  to  obtain 
the  affections  of  Mistress  Elizabeth  Prence,'  and  was  put 
under  bond  of  X50  to  '  refrain  and  deeiet,'  But  Prence,  like 
Canute,  was  unable  to  control  the  forces  of  Nature.  This 
action  was  in  July;  but  before  the  next  spring  the  imperious 
Governor  seemed  to  have  been  forced  to  capitulate,  for 
Arthur  and  Elizabeth  were  united."'  On  the  other  hand, 
the  right  of  a  lover  to  appeal  to  the  magistrate,  in  case  his 
"motion"  were  hindered  through  "sinister  end  or  couetous 
desire,"  was  occasionally  of  practical  value.  In  1646,  for 
instance,  Bichard  Taylor  complained  to  the  general  court 
of  Plymouth  that  he  was  prevented  from  marrying  Ruth 
Wheildon  by  her  father  Gabriel;  but  when  before  the  court 
Gabriel  yielded  and  promised  no  longer  to  oppose  the  mar- 
riage.' The  records  show  that  parents  might  be  held  ac- 
countable for  "miscarriages"  resulting  from  unreasonable  op- 
position.' 


(.  of  Sea  ffnplaiul,  II,  n. 


I  See  ibid.,  rv  (iM8^),  I«.  198,  ISB. 

IQOODWIM.  Pilfrriin  KqnibKc,  598;  tf.  PAJ,nBT,  H 

iQooDWHt,  op.  cif..597. 

•  I>(icl8,l«Te.    At  aooartbeldatChBrlostown.  George  Parminter  sail  hiawib 

eoDTicted  ot  fomicatioii  beForo  TDarriBce,  coart  respited  tbeli  w 
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To  the  close  of  the  colonial  era  a  law  of  Connecticnt  pro- 
vided that  ''if  any  Man  shall  directly  or  indirectly  endeavonr 
to  draw  away  the  affections  of  any  Maid  .  .  .  .  ,  on  pretence 
of  Marriage,  before  he  hath  obtained  Liberty  and  Allow- 
ance^'  from  her  parent,  governor,  or  guardian,  should  there 
be  any,  ''he  shall  forfeit  the  sum  of  Five  Pounds  to  the 
Party  grieved;  double  that  amount  for  the  second  offence; 
and  for  a  third  transgression  suffer  imprisonment,  besides 
paying  the  costs  of  prosecution.^'* 

An  elaborate  statute  of  New  Haven,  for  the  regulation  of 
proposals,  provides  "that  whosoever  within  this  jurisdiction 
shall  attempt,  or  endeavor  to  inveagle,  or  draw  the  affections 
of  any  maide,  or  maide-servant,  whether  daughter,  kins- 
woman, or  in  other  relation,  for  himself,  or  for  any  other 
person,  without  the  consent  of  father,  master,  governor,  or 
such  other,  who  hath  the  present  interest,  or  charge,  or  (in 
absence  of  such)  of  the  nearest  magistrate,  whether  it  be 
by  speech,  writing,  message,  company-keeping,  unnecessary 
familiarity,  disorderly  night  meetings,  sinful  dalliance,  gifts, 
or  any  other  way,  directly  or  indirectly,  every  such  person 
(besides  all  damages  which  the  parent,  governor,  or  person 
intrusted  or  interested,  may  sustain  by  such  unlawful  pro- 
ceedings) shall  pay  to  the  plantation  forty  shillings  for  the 
first  offence ;  and  for  the  second  offence  towards  the  same 
party  four  pounds;  and  for  the  third  offence  he  shal  be 
further  fined,  imprisoned,  or  corporally  punished,  as  the 
plantation  court,  or  court  of  magistrates  considering  all 
circumstances,  shal  determine."' 

The  foregoing  act  was  probably  suggested  by  the  Massa- 
chusetts law  of  1647,  which  is  likewise  here  presented.     It 

1  Acts  cmd  Law  qf  Conn,  (New  Haven,  1709),  144.  Substantially  the  same  pro- 
Tiflion  appears  in  the  Code  of  1S43:  Trumbull,  Blue  LawB,  106, 107 ;  Conn.  CoL  Bec,^ 
1, 92;  in  The  Book  of  General  Law^  VBTIi  (Hartford,  1865),  46;  and  in  AcU  and  LatM 
(New  London,  1715),  75. 

3  New  Haven  Col,  Bee.,  II,  600;  Tbuxbull,  ojp.  cit.,  242.  Qf,  Atwatbb,  Hut,  cf 
Col.  of  New  Haoen^  862. 


Civil  Ma 


OB  IN  Nbw  England 


165 


is  declared  that,  "  whereas  God  hath  committed  the  care  and 
power  into  the  baada  of  parents  for  tli©  disposing  their 
Children  in  Marriage,  so  that  it  is  againet  rule,  to  seek  to 
draw  away  the  affections  of  young  maidt-ns  under  pretence  of 
purpose  of  marriage,  before  their  parents  have  given  way 
and  allowance  in  that  respect;  and  whereas  it  is  comtuon 
practise  in  divers  places  for  young  men  irregularly  and 
disorderly  to  watch  all  advantages  for  their  evil  pur- 
poses, to  insinuate  into  the  affections  of  young  Maidens 
by  coining  to  them  in  places  and  seasons  unknown 
to  their  parents  for  such  ends,  whereby  much  evil  hath 
grown  amongst  us,  to  the  dishonour  of  God  and  damage 
of  parties;  for  prevention  whereof  for  time  to  come.  It  is 
further  Ordered,  that  whatsoever  person  from  henceforth 
shall  endeavour,  directly  or  indirectly,  to  draw  away  the 
affection  of  any  mayd  in  this  jurisdiction,  under  pretence  of 
marriage,  before  he  bath  obtained  liberty  and  allowance 
from  her  parents  or  Governors  or  in  absence  of  such  o£  the 
nearest  magistrate,  be  shall  forfeit  for  the  first  offence  five 
pounds,  for  the  second  towards  the  partie  ten  pounds,  and 
be  bound  to  forbeare  any  further  attempt  and  proceedings 
in  that  unlawful  designe,  without  or  against  the  allowance 
aforesayd.  And  for  the  third  offence  upon  information  or 
complaint  by  such  parents  or  Governors  to  any  Magistrate, 
giving  bond  to  prosecute  the  party,  he  shall  be  committed  in 
prison,  and  upon  hearing  and  conviction  by  the  next  court, 
shal  be  adjudged  to  continue  in  prison,  untill  the  Court  of 
Assistants  shall  see  cause  to  release  him.'" 

The  courts  were  not  without  employment  under  this 
statute.  In  1658  Paul  Wilson  appeared  before  the  county 
court  of  Middlesex,  sitting  in  Charlestown,  "to  answer  the 
complaint   of    Deacon    Upham   for   violent   soliciting    bis 

tWstTMaut.  Cot.  Lam  of  Maa.  (10l»-73).  113:  ibid.  (1878-88).  Ifflj  Hon.  CW. 
Bm.^  n,  an.  Cy.  PKiEDBEKa.  Ehachliamtno,  4^1,  DOte;  Nbtthali.,  Ye  Ortal  oiid 
Senerol  Gourl.  SW-Si,  glviue  IntaraBtlug  eunDplos. 


166  Matbimonial  Institutions 

daughter  against  his  will.''  Whereupon  the  tribunal 
''admonished  Wilson  of  his  evil  behavior  towards  the  said 
Upham  and  his  daughter  Priscilla,  and  ordered  him  to  give 
bond  of  ten  pounds  for  his  regular  behavior  towards  the  said 
parties."  Accordingly  the  culprit  gave  bond  "yt  he  will 
no  more  frequent  the  company  of  Priscilla  Upham,  nor 
by  no  means  whether  direct  or  indirect,  make  any  more 
addresses  vnto  her  without  her  fathers  leave  first  orderly 
had  &  obteined."'  For  a  similar  offense,  in  1672,  the 
county  court  of  Suffolk  fined  Benjamin  Scott  five  pounds.' 
Two  years  later,  before  the  same  tribunal,  Thomas  Irons  was 
presented  "for  procuring  Bichard  Bamum  to  publish  a 
marriage^'  between  himself  and  Mary  Arnold  without  her 
father's  leave;*  while  the  next  February,  as  we  learn  from 
the  record,  John  Lorin  stood  ''convict  on  his  own  confession 
of  making  love  to  Mary  Willis  without  her  parents  consent 
and  after  being  forwamed  by  them,  £5."* 

Although  parents  might  be  prosecuted  for  "unreasonably 
denying  any  child  timely  or  convenient  marriage,"*  it  is 
evident  that  lovers  had  to  be  very  circumspect  in  old  colonial 
days.  In  a  community  where  power  to  dispose  of  a  son  or 
daughter  in  wedlock  was  believed  to  be  the  gift  of  heaven, 

1 MSS.  Records  of  the  County  Court  for  Middlesex^  I«  ISl. 

In  1662  Marmaduke  Johnson,  who  by  his  own  confession  had  a  wife  in  England, 
was  conyioted  of  trying  to  steal  the  affections  of  the  daughter  of  Samuel  Green 
without  his  knowledge  and  consent;  and  he  was  ordered  to  join  his  si>ouse  by  the 
first  oportunity :  ibid.^  I,  206.  The  next  year  Johnson  was  *'  fined  £20  unless  he  give 
security  "  so  to  depart,  in  the  meantime  being  **  committed  until  the  order  is  per- 
formed " :  ibid.^  249.  It  may  be  further  noted  that  on  April  7, 1674,  a  Marmaduke 
Johnson  is  spoken  of  as  *'  late  constable  of  Cambridge  " :  ibid.^  Ill,  87. 

3  MSS,  Records  of  the  County  Court  of  Suffolk,  106. 

8  Irons  was  fined  20  shillings,  and  Bamum  half  that  sum :  MSS,  Records  of  the 
County  CouH  of  Suffolk  (July  28, 1674),  255,  256.  On  the  same  day  ''Edward  Peggy 
being  bound  over  for  using  indirect  means '  by  powders  or  other  wayes  nnlawfull  to 
Engage  the  affections  or  desires  of  women  kinde  to  him '  and  for  begetting  a  bastard 
child  "—in  i>articular  for  illegally  *'  drawing  away  the  affections  of  two  girls  '* — was 
assessed  10  pounds  and  put  under  bonds  for  good  behavior :  t&td.,  261. 

*  Ibid,  (Fob.  4, 1674-75),  301.  The  records  of  the  court  of  assistants  in  Mass.  Ool, 
Bee,  (Sept.  1, 1640),  1, 299,  900,  contain  a  similar  case. 

b  Law  of  1641:  Whitmore,  Col.  Laws  of  Mass,  (1660-72),  187. 
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it  is  not  strange  that  "allowance"  was  sometimeB  hard  to 
gain.  Praising  the  chaste  reserve  of  the  gentle  "old  maid" 
of  Boston  whom  he  had  learned  to  admire,  John  Dunton 
thoB  expresaes  the  dominant  view:  "I  am  sure  this  is  most 
agreeable  to  the  Virgin  modesty,  which  should  make  Mar- 
riage an  act"  rather  of  "obedience"  than  "choice."  "And 
they  that  think  their  Friends  too  slowpaced  in  the  matter  give 
certain  proof  that  lust  is  the  solo  motive." '  Nor  was  the 
average  Now  England  house-father  at  all  likely  to  allow 
sentiment  to  get  the  better  of  prudence  in  seeking  a  match 
for  his  child.  He  was  more  apt  to  be  governed  by  a  spirit  of 
cold  calculation  which  never  for  an  instant  lost  sight  of  the 
"main  chance."  Judge  Sewall,  for  example,  can  hardly  be 
called  "slowpaced"  in  providing  his  daughters  with  wooers. 
He  superintends  the  whole  "business"  of  love-making  with 
never-flagging  zeal.  Poor,  timid  daughter  Betty  is  fairly 
worried  into  matrimony,  perhaps  as  the  only  sure  way  of 
escaping  her  father's  nagging.  What  a  procession  of  "cap- 
tains" and  "persons  of  worth"  he  parades  before  the  reluc- 
tant girl  before  he  succeeds  in  gaining  his  will !  The  first  who 
"wished  to  speak  with  her"  is  Captain  Tuthill,  who  appears 
as  a  suitor  when  she  is  but  seventeen  years  of  age.  After 
the  judge  had  made  careful  and  satisfactory  inquiry  as  to  the 
captain's  estate — which  he  finds  valued  at  £600  or  ^700 — 
and  the  young  man  "in  good  Business,  and  like  to  be  in 
better;"'  and  after  having  his  daughter  road  to  him  about 
the  courtship  of  Adam  and  Eve  "as  a  soothing  and  alluring 
preparation  for  the  thought  of  matrimony,"'  the  lover  is 
invited  to  call.  Of  this  visit  and  its  surprising  result  Sewall 
thus  writes  in  hia  Diary:  "At  night  Capt.  Tuthill  comes  to 
epeak  with  Betty,  who  hid  her  self  all  alone  in  the  coach 


■  DinrrDti,  Ufe  and  Ermn,  1, 103 ;  idfm,  Le 
>Bew all's  I»arv.  in  S  Jfou.  Hiit.  CoU.,  V,  li 
1  EaBLB,  CtMeoiM  and  Fatliiotii,  17. 
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for  several  hours  till  he  was  gon,  so  that  we  sought  at  several 
houses,  till  at  last  came  in  of  her  self,  and  lookM  very  wild.^'^ 
A  number  of  others  in  rapid  succession  have  little  better 
luck  with  the  coy  maiden.  The  next  fall,  however,  on 
returning  from  a  journey  to  Bhode  Island,  the  judge  finds 
his  ''family  in  health,  only  disturbed  at  Betty's  denying  Mr. 
Hirsf  A  month  later  he  sadly  records  that  he  supposes 
even  this  suitor  has  ''taken  his  final  leave.''*  Nevertheless 
two  days  after,  on  October  26,  1699,  he  addresses  Betty  at 
"Brantry,"  where  she  had  gone  on  a  visit,  the  following 
characteristic  letter: 

"Mr  Hirst  waits  upon  you  once  more  to  see  if  you  can 
bid  him  welcome.  It  ought  to  be  seriously  considered,  that 
your  drawing  back  from  him  after  all  that  has  passed 
between  you,  will  be  to  your  Prejudice;  and  will  tend  to 
discourage  persons  of  worth  from  making  their  Court  to  yon. 
And  you  had  need  well  to  consider  whether  you  are  able  to 
bear  his  final  Leaving  of  you,  howsoever  it  may  seem  grate- 
full  to  you  at  present  When  persons  come  toward  us,  we  are 
apt  to  look  upon  their  Undesirable  Circumstances  mostly; 
and  therefore  to  shun  them.  But  when  persons  retire  from 
us  for  good  and  all,  we  are  in  danger  of  looking  only  on  that 
which  is  desirable  in  them  to  our  wofull  Disquiet  Whereas 
'tis  the  property  of  a  good  Balance  to  turn  where  the  most 
weight  is,  though  there  be  some  also  in  the  other  Scale.  I 
do  not  see  but  that  the  Match  is  well  liked  by  judicious  per- 
sons, and  such  as  are  your  Cordial  Friends,  and  mine  also. 

"Yet  notwithstanding,  if  you  find  in  yourself  an  imovable, 
incurable  Aversion  from  him,  and  canot  love,  and  honour, 
and  obey  him,  I  shall  say  no  more,  nor  give  you  any  further 
trouble  in  this  matter.  It  had  better  be  oflf  than  on.  So 
praying  God  to  pardon  us,  and  pity  our  Undeserving,  and  to 
direct  and  strengthen  and  settle  you  in  making  a  right  Judg- 

1  Sbwajll'8  Diary,  in  5  Mass,  Hut.  CoU„  V,  491.  3  Ibid.,  508. 
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ment,  and  giving  a  right  Answer,  I  take  leave,  who  am,  dear 
child,  jour  loving  father.  Yoar  mother  remembers  to 
you.'" 

Either  this  letter  had  the  desired  inflaence  or  Betty  waa 
unable  to  endure  the  "wofnil  disquiet"  of  a  "final  leaving;" 
for  a  year  later  it  stands  written  that  "Mr.  Grove  Hirst  and 
Elizabeth  Sewallare  married  by  Mr.  Cotton  Mather.'" 

IV.    PBE-OONTRACTS,    BCMDLINO,  AND    SEXUAL    IHMOBALITX 

The  colonists  were  extremely  anxious  to  restrain  vice  by 
l^islation.  The  whole  field  of  private  morals  was  brought 
under  the  purview  of  the  magistrate.  Unchastity  and 
sexual  crimes,  especially,  they  were  determined  to  prevent 
at  all  hazards ;  and,  in  consequence,  the  early  colonial  and 
court  records  are  far  from  pleasant  reading.  Conjugal  infi- 
delity is  especially  abhorred  by  the  lawmaker.  Originally, 
in  all  the  New  England  colonies  save  Bhode  Island  and 
Plymouth,  death  was  the  penalty  prescribed  for  adultery 
with  a  "  married  or  espoused  wife."  In  the  New  World  the 
Puritan  thus  actually  realized  what  Luther,  Hooper,  and 
other  Reformation  Fathers  ardently  desired  aa  an  ideal  ful- 
filment of  the  Mosaic  code.'  The  capital  law  of  Massachu- 
setts, at  any  rate,  was  not  a  dead  letter,  as  is  clearly  shown 
by  the  records  of  the  early  period.  The  only  attempt  to 
put  in  force  the  original  act  of  1631  was,  indeed,  a  failure. 
It  appears  that  in  1637  two  men  and  one  woman  were  con- 

<  Bewall'*  Letter-Book,  in  S  Jfou.  SM  Coll..  I.  ZO. 

)SnTU.L'a  IMory,  in  i  Man.  Bit.  Coll..  Vt,  24.  In  Ilka  spirit  tha  ladss 
msnanas  the  marrlBge  of  bia  daughter  Mm?  vitb  Ubdi  Oerriah:  Sbwall'b  LtUer- 
Book,  lot  Man.  Bill.  Coll.,  1.3:J9;  Diarv.  in  S  Mati.  Bit.  Coll..  V.  uiriii;  VI. 230, 
SI,  281.  On  theM  Bud  other  UlugtraCioos  of  New  EnclBad  oonrtahtp  aea  EiALB. 
Cwtonu  ofRl  FailmnM.  M  (t. 

»Mam.  CM.  Sec.,  I,  SZ  (ISSl)  ;  WniTMOU,  Ool.  Lam  of  Hau.  {liK-Tt),  fiS  ("Bodr 
ofLlbertia,"16U).  IS8:  >Mil.  (1073-86),  15;  Hew  HauenCal.  Bee.,U.sn;  TKOwattu^ 
Blue  Laa;  SK;  Conit.  Ool.  Ree„  I.  77;  TscaaiiLL.  op.  cit.,  80;  ffew  Hatap.  Froe. 
Fapen,  1,  SIS  (Cntt  Cods).  BagiDDiDK  ffitb  tbe  "  Body  at  Llbertiss,"  IMl,  (he  capl- 
Ul  lawof  UiuaaehiuettBClteb  Lev.  20:  Uj  18:20:  Deat.  22 : 23,  21 ;  and  the  laws  of  the 
other  oDloolea  are  sapported  b;  the  same  or  like  passases  of  die  Jevish  Code, 
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victed;  but  on  the  ground  that  the  statute  had  been  "mad© 
by  the  court  of  aBsiBtante  by  allowance  of  the  general  court," 
and  for  fear  lest  it  had  not  been  "sufficiently  publiehed," 
the  extreme  penalty  was  not  administered.  Instead  the 
culprits  were  whipped  and  then  banished  on  pain  of  death 
should  they  return.'  The  act  of  1631  was,  however,  at  one© 
confirmed,'  and  it  remained  in  force  until  superseded  by  the 
"  Body  of  Liberties,"  whose  provision  on  tbie  point  was  not 
abrogated  during  the  period  of  the  colonial  charter.  Under 
the  law  as  thus  constituted  two  persons  were  condemned 
and  executed  in  1644.'  Further,  iu  his  Magnolia  Cotton 
Mather  mentions  the  execution  of  an  adulterer  from  Wey- 
mouth.* These  are  the  only  caaes  of  capital  punishment  for 
this  offense  yet  discovered;  but  a  number  of  persons  nar- 
rowly escaped  it,  where  the  evidence  seoms  sufficient  to  war- 
rant the  deatfi  pQpalty.  Apparently  the  courts  shrank  from 
pronouncing  sentence  according  to  the  full  rigor  of  the  law,* 

■  The  "elders"  beiuB  appealed  to  prom ptl)' decided  that  the  three  persoDs  then  ' 
lying  in  priann  nhonld  bo  put  to  doslh,  "  if  the  law  had  bwn  sufficiently  pnbljahed." 
BoC  tor  the  reasana  named  in  the  text  the  Koneral  caart  thnnght  it  was  "safoEtthat 
those  parwinsshoold  bo  whipc>ed  and  liHEiahed":  Wisthbof.  Hi«(.  1/ »ett  fifiuioiuf, 
I,  XM;  Van.  Col.  Re...  1,  IBS,  202,  S3S.  2!S.  Comitaro  the  excellent  monograph  ol 
Davis,  The  Lain  of  AiiHllery  and  Iffnominiaut  FiiiiiMhrnenU,  8-11,  who  gives  tho 
details  regardins  this  ease  and  the  law  of  1011 ;  and  calls  attention  lo  the  English 
act  of  ISSO.  which  classes  incest  and  adultery  among  fetonlos,  citing  thereon  PnCB, 
Bill,  of  Crime  in  England,  11,  IK;  and  BbAoKBTONE,  CommeiUarto,  IV,  64, 

iHarch,  1617-%.    "The  law  against  adultery  made  by  the  Particular  Court  In 

October.  1631,  is  canBrmed.  that  whoBodver  Hotb  with  another  man's  wife,  both  ahaU 

be  puQishod  by  death ;  and  this  is  to  be  promuluatBd."— JfoM.  Col.  Bcc.,  I,  Eii.    Thl> 

law  was  cunSimed  in  1640,  the  act  of  1631  being  then  formally  repealed:  tbid..  I,3(n. 

r~^    'In  1613-44,  at  a  quarter  court  held  Id  Boston.  "James  Brlttanie  being  tonnd 

I    guilty  of  adnllery  with  Mary  Latbnm,  he  wax  oondemncd  to  doatb.    Uary  Latham 

I    being  (ound  gnllty  of  adultorj  with  James  Brittanie,  she  was  condemned  to  death." 

I    — Record  of  the  Covri  of  AmintanU  of  Matt.  Ban  CoUmy.  1641-41  (from  the  Barlow 

Lms.)  in  Whitiiobe's  aibliographical  Sketch  of  the  Lava  o/Uaa.,  ilii.    According  to 

^WIHTBKOP,  BiMt.  of  NeiB  Enotimd,  U.  157-59,  these  persons  wore  executed. 

'Davis,  The  Law  of  Adultery.  15,16. 

'TbasODSept.7,1641,  for  adolterouH  practices  a  dibq  was  "censured  to  bee  sent 
to  the  gallos  wih  a  roape  about  his  neck,  &  to  sit  upon  tho  lather  an  houre.  the  roapM 
and  thionen  over  the  gnlloa,  so  to  rotnrue  to  prison."— if lui.  Col.  Kec.,  1.335:  tf. 
DatIb,  op.  ci [,,  IS.  In  1615  Henry  Dawson  camo  near  raSerlng  the  oitreme  penalty: 
WiHTHBOP.  op.  cfl.,  n,  30G.  Three  years  later  the  "Cote  acqnit  Elisa  :  Pennion  of 
the  oapltall  oSoqco  charged  upon  her  by  2  safall  iudltamsulB  for  sdoltery,"  bnt 
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satisfying  themselves  with  lesser  ptuushments,  such  as  im- 
priBonment,  banishment,'  or  whipping. 

In  Plymouth  the  death  penalty  for  adultery  seems  never 
to  have  been  established.*  Instead,  the  "scarlet  letter,"  a 
punishment  even  more  terrible  to  bear,  was  there  adopted 
as  a  permanent  badge  earlier  than  in  any  other  colony; 
while  in  England  it  appears  never  to  have  been  so  employed 
for  any  crime.'  So  far  as  known,  the  oldest  typical  case  of 
bearing  such  a  "stigma"  continuously  for  adultery  occurred 

senteDcobertobe"whiped"iiiBn9tanaTid  assio  "st  Liuu  vtliu]  one  month"  (1648): 
Maa.  Oil.  Rec.,  tl.  243.  Still  more  striking  are  the  oasis  of  EliiabeCh  Hudson  and 
Betbia  Bnlloine  (Bollea),  "married  women  and  slaters,"  carried  from  the  ooaoCr 
ooart  at  Boston  before  the  assistants  in  Iflffl.  On  a  special  vardiot  by  the  Jury  the 
latter  tribunal  Benteneed  eaeb  "to  be  br  the  Marshall  Oonerall ,  .  .  .onyc  next  lec- 
ture day  preaeatly  after  the  lecture  carried  to  the  Qallowes  A  there  br  jt  Eieoa- 
tioner  »t  on  the  ladder  A  with  a  Boape  about  her  Deck  to  stand  an  tbe  Oallowea  an 
half  hoDre  A  then  brought ....  to  the  mniket  place  &  be  seriously  nhipt  w<i>  teuD 
■tripes  or  pay  the  Snme  of  tenn  pounds."  standing  committed  till  the  senlflnoe  be 
performed":  MSS.  Earig  Court  Fila  of  SyJ^olk  (Sept.  II.  t«I).  No.  821.  Whether 
this  seateaoe  was  toe  adulter;  as  charKed  or  for  "laseiTloas  cerclage"  we  are  not 
informed.  In  NoBLB'aRecontio/ the  CViurf  o/jHutaiili,  I,  5B,  57.  70,71.71,  71,114,115, 
StO,  SSZ.  are  teo  cases  or  puolshmeDt  by  rope  and  gallows  and  whipping  instead  at 
death,  the  Jury  plainly  araiding  the  penalty  for  adultery  under  the  law. 

>  Under  data  of  Sept.  2,  ia74,  the  Suffolk  Files  cootnio  a  petition  trom  a  husband 
praying  that  his  wife  — for  adultery  banished  to  Hhodo  Island  the  preceding  year— 
mi«bt  "be  allowed  to  return  in  peace."    His  petition  vina  denied,  although  ha  arers 

tionatallthatliTeth  with  him  audit  boioglow  with  him  and  not  abell  to.  .  .  .  par 
Bent  in  aeuerail  places  A  not  willing  to  Bnoiaina  away  from  the  thingii  ot  god  .  .  .  . 
to  goa  to  lino  ia  a  place  and  with  such  as  he  norer  delighted  ia."-liaS.  Bartg  Owrl 
Filacfaj^olk.  No.  ISSS. 

>  But  the  law  !a  not  entirely  clear:  see  Pli™.  Col.  Sec.,  Xl.  13;  and  tbe  eoDHneata 
ot  Davtb.  The  Lam  o{  Adultery.  16- 

iSee  the  facts  collected  by  Davis,  op.  ciU,  lS-32.  For  Uassaehusetts.  between 
1633  and  1681.  are  a  namber  of  sentences  to  wear  a  badge  tor  offenses  other  than 
adultery,  sach  as  dmnkenness,  thaft,  wanton  behavior.  incoDtLnoace,  or  the  distorlK 
ing  of  public  worship.  In  most  instances  the  mark  Is  to  be  worn  temporarily;  bat 
In  throe  cases  it  Is  a  continuous  punishment.  Thus  on  Uarch  1. 1S33-M,  for  druuken- 
aesH,  Bobort  Cote;  is  "  sentenced  to  be  disfranchised,  aud  to  wear  about  his  neck, 
and  to  hang  about  his  outer  garment  a  D  made  of  red  cloth  set  upon  white,  to  oou- 
ear  aud  not  to  leave  it  off  at  any  time  when  he  should  come  among  eom- 
pany."— DAVta.ofi.  ci(.,  18;  Man.  Col.  Ker.,  1, 113.  This  appears  to  be  the  earliest 
reference  to  a  red  badge  placed  apoa  tbe  outer  garmenta.  See  also  tbe  ease  cited  by 
Davis  from  JoBSKLTll'B  AccimnI  of  Tioo  Vo^aga  to  Ifeu?  Englamt  (TsAZIB'B  reprint, 
Bostoo,lSe5),  178, 179,  ocoorring  either  in  Uassachusetts  or  Plymouth  prior  to  1S71; 
tbe  similar  case  of  sentence  to  wear  a  "  Roinsn  B  cut  out  ridd  cloth."  far  uuolBaa 
and  lascivious  behavior  aad  blasphemons  words;  in  Plum.  Col.  Rec.,  m.  111.  US 
(UarehS,  1S»-S7};  and  one  ta  Uow.  Col.  Kcc.  (Sept.  3. 1639) .  369. 
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in  1639.  In  that  year  a  woman  was  sentenced  to  be  "whipt 
at  a  cart  tayle  "  through  the  streets,  and  to  "weare  a  badge 
vpon  her  left  sleeue  during  her  aboad"  within  the  govern- 
I  ment.  If  found  at  any  time  abroad  without  the  badge,  she 
I  was  to  be  "burned  in  the  face  w*  a  hott  iron.'"  Two  years 
V  later  a  man  and  a  woman  for  the  same  offense  were  severely 
whipped  "at  the  publik  post"  and  condemned  while  in  the 
'colony  to  wear  the  letters  AD  "vpon  the  outeaide  of  their 
vppermost  garment,  in  the  most  emenent  place  thereof."' 
So  the  custom  was  already  developed  in  judicial  practice 
when  the  oldest  statute  providing  for  the  "scarlet  letter" 
appeared  in  1658.  It  was  then  enacted  "that  whosoeuer 
shall  comitt  Adultery  shalbee  seuerly  punished  by  whiping 
two  senerali  times ;  viz ;  once  whiles  the  Court  is  in  being  att 
which  they  are  convicted  of  the  fact  and  2°™"  time  as  the 
Court  shall  order;  and  likewise  to  weare  two  Capital  letters 
ziz;  AD  cut  out  in  cloth  and  sewed  on  theire  vpermoet  Gar- 
ments on  theire  arme  or  backe;  and  if  at  any  time  they 
shalbee  taken  without  the  said  letters  whiles  they  are  iu  the 
Gou''ment  soe  worn  to  bee  forth  with  taken  and  publickly 
whipt."' 

The  Plymouth  statute  was  copied  into  the  Cutt  Code  for 
New  Hampshire  in  1679-80.'  By  the  act  of  1701,  taken 
from  the  Massachusetts  law  of  1691,  the  initial  letter  is  still 
prescribed ;"  and  down  to  its  repeal  in  1792  the  law  was  fre- 
quently enforced  by  the  courts.' 

It  is  an  evidence  of  the  more  humane  tendency  of  Khode 
Island  legislation  that  neither  death  nor  the  scarlet  badge 
seems  ever  to  have  been  prescribed  for  adultery,  although 

I  PCgm.  Col.  »«..  1, 1S3,  '  Ibid.,  U.  M  (IMl).  'Ibid.,  XI,85, 113. 

*  Nob  Hamp.  ProB.  Paper;  I,3U-8S. 

0  Bt  the  marriags  act  of  IS  W,  III., 1101:  NewBamp,  Frw.  Papen,  III,  2U.  Thi« 
■fit  is  rstaioed  in  ActMatid  Laua  cif  New  Eamp,  (FortaiooiiUi,  1TS1),51,M;  aodiMcI. 
(Portomontb,  17n),  10,  II. 

•Thai*  is  a  dlBOOuloD  of  Mnial  oases  In  Sdiblhi,  "Earl;  JnrispnidsDes  of 
Now  Hwnp.,"  ProcdM.  Sao  Samp.  BitC.  aoc.  (ISIO-U),  nSft. 
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flie  atemmt  was  odiisrviae  tLsrsfalj  panshed.  The  cnlpcit  m 
to  be  **fWirkly  set  on  the  GmHowsinthe  Dmj  Time,  widia 
Bope  abosi  his  or  hst  Xeck.  for  the  Space  of  One  Hoar; 
and  oo  hia  or  h&t  Setmn  baoL  the  GaDows  to  the  GraoL  shall 
lie  pablicklTwhip|)ed  on  hss  or  her  naked  Back,  not  exceedm^ 
Tliirtj  Stripes;  and  shall  stand  oommiited  to  the  Gaol  d!  die 
Cbiiiiij  wherui  coaTicted.  until  he  or  she  shall  par  sH  Coats 
€x  lnjagiuiM.m. 

In  Connecticut  a  brand  appeazs  to  ha^e  superseded  dte^^ 
deaUi  pcnahj  at  least  bj  If^S.  aa  shown  in  the  code  of  that 
jear.  The  fitawjasaa  of  this  code  is  retained  almost  eimcdj 
in  the  compilation  of  17(^.  requiring  ^that  whoeoeTer  shall 
conunit  adnlterj  with  a  Married  Woman  or  one  Betrothed 
to  ^^n^^h^i^  Xsn,  both  of  them  shall  be  severely  Punished,  faj 
Whipping  on  the  naked  Bod j,  and  Stigmatized  or  BcEmt  on 
the  Fovdiead  with  the  Letter  A,  on  a  hot  Iron:  And  each  of 
them  shall  wear  a  Halter  abont  their  Necks,  on  the  ootaide 
ai  their  Garmenta,  daring  their  Abode  in  this  ColonT,  so  as 
it  may  be  YmUe:  And  as  often  as  either  of  them  shall  be 
foond  without  their  Halters,  worn  as  aforesaid,  thej  shall, 
upon  Information^  and  Proof  of  the  same,  made  before  an 
Assistant  or  Justice  of  the  Peace,  ....  be  Whipt,  not  y 
exceeding  Twenty  Stripes-'^ '  f 

Ab  a  detail  of  interest  it  may  be  observed  that  nowhere 
save  in  Connecticut  is  the  continooos  wearing  rjf  a  baiter 
pronded  for  by  stattite;  although  for  fjUfiUMtm  fAhnr  than 
adnltery  sereral  decisions  show  that  dnring  th^s  m'.v*mUt4mih 
centiify  th»  ponishnoent  was  employee!  In  iht^  liny  (UAfmj.* 


lAetof  rM:  m  Aet»  mmd  Lamm  nf  tt,  L  fTf^twx^^rt,  t'WI),  4{  mimt  Ihid.  I%tmw>r%^ 
asBi  Is  tkirtfHBJB*  scrivaw  or  »  fliM  sac  <a0fMrliiwr  k>  t^mhAm, 

(Eartfocd,  1MB),  2.  3;  MArly  cIm  Ma«k  ia  JUU  wyi  /^mm  iUmw  UtHt^m,  Hint,  4«  aim! 
AM.  Ofov  Loadoo,  rSSi),  7. 

lift  ISA,  ft»r  npt,  *  auuL  bmuifM  fMiAir  «fc*M>^  !'•  ti**^i"t*  »ttA  tttiHlu  In  WnUf* 
ill  Murnnrrtrt  itnrfnc  tiw(  ivvars  t  piMtaA/i  ft^*  9v«(«^  m  #"fiM  «i^«f«Mf4  M«  »«Mib,  iM 

of  U  **  w^»g<«y  /*ftti*  gift,  Uiifut  Uw«. '    /'  l>/4#«4  *&  Mir  Mmii  wtMi4#«ii  Mm  r<#^ 
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Furthermore,  in  Connecticnt,  as  will  hereafter  appear,  the 
law  of  incest  differs  from  that  of  adultery  in  not  requiring  a 
rope  to  be  so  worn. 

The  statute  of  Massachusetts  prescribing  the  death  pen- 
alty for  adultery  did  not  survive  the  fall  of  the  charter.  So 
in  1794  the  sccirlet  letter  was  substituted.'  The  act  published 
on  June  20  of  that  year,  and  remaining  in  force  until  after 
the  close  of  the  provincial  era,  varies  in  several  important 
details,  though  not  essentially,  from  the  laws  of  Plymouth 
and  Connecticut  already  presented.  The  offenders  ''shall 
be  set  upon  the  gallows  by  the  space  of  an  hour,  with  a  rope 
about  their  neck,  and  the  other  end  cast  over  the  gallows; 
and  in  the  way  from  thence  to  the  common  goal  shall  be 
severely  whip'd,  not  exceeding  forty  stripes  each.''  Also  the 
offenders  ''shall  forever  wear  a  capital  A,  of  two  inches  long 
and  proportionate  bigness,  cut  out  in  cloth  of  a  contrciry  color 
to  their  cloaths,  and  sewed  upon  their  upper  garments,  on 
the  outside  of  the  aim,  or  on  their  back,  in  open  view."  If 
"found  without  their  letters  so  worn,  during  their  abode  in 
this  province,  they  shall,  by  warrant  from  a  justice  of  peace, 
be  forthwith  apprehended  and  ordered  to  be  publicly  whip'd, 


ti 


abone  forty  rodd  from  his  house,"  he  is  to  be  whipped :  Mast.  Col.  Ree.y  IV,  Part  I, 
212.  There  is  a  similar  case  in  1642 :  Davis,  TJie  Law  of  Adultery^  30.  That  such  sen- 
tences were  executed  is  shown  in  a  realistic  way  by  a  petition  of  1670  preserved  in  the 
Suffolk  Files.  William  Stacey,  suffering  for  some  offense  not  mentioned,  prays  **  that 
the  rope  which  he  is  forced  to  wear  around  his  neck  may  be  taken  off.  In  answer 
the  Secretary  is  required  to  send  a  copy  of  the  Court's  sentence  to  the  Constable  of 
Charlostoun  that  he  may  see  that  the  sentence  requiring  the  rope  to  be  worn  outside 
the  clothes  is  carried  out.''— M5fif.  Early  Court  Files  of  Suffolk^  No.  988.  On  May  6, 
1646,  **  Elizabeth  Faircfoild"  petitioned  the  court  of  assistants  that  her  husband 
might  be  discharged  **  from  yt  pte  of  ye  censure  inflicted  on  him  for  his  notorious 
eyills,  of  wearing  ye  rope  about  his  necke."  He  was,  however,  compelled  to  wear  the 
rope  six  years  more ;  for  it  was  not  until  1652  that  his  faithful  wife's  prayer  was 
granted:  Mats.  Col.  Rec.,  Ill,  67, 161,  273. 

1  Already  in  1673,  for  having  an  illegitimate  child  and  imposing  it  on  her 
husband,  a  woman  had  been  sentenced  by  the  court,  '"  if  found  in  this  Colony  two 
months  after  this  date  that  shee  stands  in  the  markett  place  on  a  stoole  for  one 
bower  wth  a  paper  on  hir  breast  w^  ye  Inscription  Thvs  I  Stand  Fob  Mt  Advl- 
TEBOVs  And  Whorish  Cabriaqb  and  that  on  a  lecture  day  next  after  the  lecture 
and  then  be  seuerely  whipt  w^  thirty  striiws."— Noblb's  Records  of  the  Court  qf 
Assistants^  1, 10. 
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not  exceeding  fifteen  atripea,  and  bo  from  time  to  time, 
toties  quofjes."' 

Apparently  writers  have  thue  far  failed  to  discover  posi- 
tive evidence  that  the  provision  of  this  act  regarding  the 
capital  letter  was  ever  carried  out.  A  search  in  the  manu- 
script records  of  the  superior  court  of  judicature,  however, 
has  disclosed  several  interesting  cases.  The  earliest  sentence 
occurred  in  March,  1707,  when  Mathew  Fuller  and  Hannah 
Parker  were  indicted  before  a  superior  court  at  Plymouth. 
In  the  exact  terms  of  the  statute  Hannah  was  sentenced  to 
be  set  on  the  gallows,  receive  thirty  stripes  upon  her  naked 
back,  and  forever  after  to  wear  the  capital  A.  But,  singularly 
enough,  her  paramour  was  acquitted,  no  reason  being  assigned 
therefor  either  in  the  court  record  or  in  the  files.'  Again  in 
1721  Jemima  Colefix,  for  sinning  with  a  free  negro  and  bear- 
ing a  mulatto  child,  received  a  similar  sentence ;  and  in  this 
case  also  the  accused  man  was  acquitted  of  being  the  putative 
father  as  had  been  charged.'  The  next  case  is  dated  Febru- 
ary 0, 1730-31;  and  it  shows  that  men  as  well  as  women  had 
to  endure  this  penalty.  Before  a  court  held  in  Boston  "the 
jurors  present  John  Warren,  miller,  and  Rachel  Gould  for 
adultery,"  both  being  married  persons.  Although  they 
pleaded  not  guilty,  they  were  each  set  on  the  gallows,  given 
thirty-nine   stripes,    and    condemned  to    wear   the    capital 

I  Act!  and  SfolBf,  I,  ITl.  This  proTisioD  ■eama  to  bava  bean  ratalnad  nntU  It 
was  omitted  in  ths  sat  ot  Fab.  17,  1785:  The  Perpet.  Laua  t^  the  Com.  tf  Hum. 
(Boaton,  1788),  VB,  ZM. 

».  Reeardt  of  tht  Superior  Court  iif  Jud (nnti 
daoraa  majr  Dot  artaAlly  havo  beeo  carried  oat.  The 
big  with  child  the  Boatenca  was  suapeaded  tor  the  lire 

>/bul.(UaTZ.  1721).  rV,  toll.  !&5,»se.    AecoRllas 
t^Bi^otle,  No.  15,180,  tbo  order  of  uiecntion  to  the  ah. 
har  own  oonfegsion  and  accosed  tbo  negrc 
womau  was  appareatl!  bd  experienced  sinne 
Ai  . .  ,  .  beiii«  preeeated  ....  for  irhoredi 

tbe  same  but  that  It  was  before  mBrrlage  with  her  praHUt  Hiubaad. 
whippedtveBtrstripe^,  c<K>t<i.  andstADdscomiDitlediifSS.  Stcordt  nf  I 
It  attttoti*  of  Suffolk  Uau.  77,  170a),  1, 144. 


r.  EaTtv  Court  FOa 
1  the  ahenlt  a^ss  ehe  wag  oooTicled  on 
Uamphers  of  being  the  tatber.    The 

.    Fifteen  jests  earlier  "JemiinaCole- 
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letter."  Twenty  years  later,  on  September  26, 1752,  "Daniel 
Bayley,  cooper,  and  Mary  Rainer"  received  the  same  ptinish- 
ment,  except  that  they  each  suffered  forty  etripea,  the  full 
mimber  allowed  by  the  statute.'  Finally  after  the  lapse  of 
thirty  years  more,  just  as  the  War  of  Independence  was 
drawing  to  a  close,  we  learn  from  the  records  that,  following 
the  usual  stripes  and  exposure  on  the  scaffold,  Jerusha  Doo- 
little  was  condemned  to  wear  the  fatal  ^  as  a  badge  of  shame 
"forever."' 

This  closes  the  list  of  cases  found  in  which  the  stigma 
is  referred  to.  On  the  other  hand,  there  are  a  number  of 
sentences  for  adultery,  or  for  what  would  ordinarily  be  so 
regarded,  where  this  penalty  is  not  imposed.  These  are  the 
cases  of  semi-adulterous  conduct,  nominally  provided  for  by 
the  act  of  1694,  in  which  there  is  either  no  charge  or  not 
snfficient  evidence  of  absolute  transgression.'     Usually  one 

1  ItSa.  BecoTdi  of  the  Superior  Court  qf  Judicature  (1730-33),  tol.  *9. 

1/bid.  (175:-S3),  fol.  ISO.  Tho  MS8.  Early  Court  Filei  of  8iiffotk,lto.  .l»,-:i&,  show 
thatOQ  this  coniriatioD  nithout  lurtbei  proof  "Qeorge  RbIdot  [Baynord],"  Mary's 
busbsod,  gat  ■  Domiilete  divotat.  The  statutory  limit  o(  forty  stripes  »u  origioBlly 
flied  according  to  the  "  law  of  God  ":  WiNiHBOF,  HM.  qf  N.  E„  U,  (ed.  USS-SB),  350. 

mSS.  Becords  of  tKe  Supreme  J-udiciat  Court  ( 17U-SZ).  luaf  11.  Besides  the  casas 
of  coDTlotioD  dlEonased  in  ths  lait,  there  are  in  the  records  a  nnmber  of  iostaoces  of 
acquittal  tor  ths  same  offeaso.  la  the  MSB.  Early  Court  Fila  of  StuTolA  (Uay  28-3D, 
170D),  No.  1715.  is  an  tDteresCing  eiampla  of  eitreditioD  fur  adultery;  aod  thosUTTl- 

damase  suits  tor  trespass  on  ncconat  of  alleged  assault  opon,  and  in  one  tor  detain- 
ing, the  vite:  MSB.  Stcordt  of  tht  Superior  Court  of  Judicature  (1763-64),  (ol.  TO; 
ibid.  (1767-W),  fol.  103;  ibid.  (1775-7S),  tol.  lU;  ibid.  (I73e-t0),  fol.  286.  Asimihircase 
of  "drsviDgavay  the  affections"  ota  daiuhtor  may  be  fonad  In  MSB.  Early  Court 
Filet  of  Suffolk  (1971-13},  No.  1100. 

•  ThoEa  conTiclions  are  usually  not  for  "adnllery,"  bat  for  being  in  bed 
together,  aocording  to  a  clansa  at  the  act  of  WH  providlDR  Ibet  vbon  a  man  li 
found  in  bed  with  another  person's  wife  each  ottoader  shall  recai™  not  mors  than 
thirty  stripes.  Doleea  one  was  surprised  aod  out  oonsenting.  For  examples,  some  of 
them  aoqaittals  and  some  cooriotiona,  see  ilSS.  Rtcordi  of  the  Superior  Court  of 
Judicature,!  (Oct.  30, 1694),  tol.  129;  ibid.,  UI  (May  7. 1700),  foil.  10,  Uj  ibid..  1736-38 
(Aug.  8,  1738),  fol.  a»:  ibid.,  1757-58  l&og.l,  175«),  SSI:  i6id.,  1757-59  (Feb.  El,  17Se), 
5S4:  ibid.,na0^a  (Sept.  IB,  1760),  foil.  122,  123;  ibid..  1763-64  (Jan.  2S,  17a3),foL]l; 
Ibid.,  1763-64  (April  2S,  1763),  fol.  44;  ibid..  1767-88  (April  13.  1765).  (ol.  164;  MW, 
Setord*  of  Gen.  Setlam  ofSmTatlc  (April  2, 1717),  H,  151, 

For  the  earlier  period  tho  Athonaam  copy  of  the  AfSS.  Secordaof  0^  Onnty 
OourtofSmTolk,  SI  lUareb  17.  1671-7S),  U3  (Jan.  £8,  1672-73).  585  (Uiy  5,  1919).  tOS 
(Jan.  27, 1670-80),  coutaius  four  analogous  casesi  and  there  isouaiD  JUSKSscontoq^ 
tKe  County  CouH  of  illddleitt  (April  1, 1634),  IV.  97. 
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and  sometimeB  both  of  the  culprits  are  married.  Fiaes, 
Btripee,  and  occasionally  banisbmeDt  are  the  penalties  im- 
posed. As  ID  the  early  period,  there  is  manifeBtly  a  hesita- 
tion to  urge  conviction  for  "adultery"  so  as  to  involve  the 
extreme  penalty  of  the  scarlet  letter.  The  coorts  thus 
seem  to  favor  a  strict  constmction  of  the  statute,  giving  the 
accused  the  benefit  of  the  more  lenient  iaterpretatioii.  In 
several  cases  the  jury  decUnee  to  convict  for  the  offense 
charged  where  the  evidence  would  clearly  seem  enough  to 
sustain  a  verdict.' 

Throughout  New  England,  Khode  Island  alone  excepted, 
persons  guilty  of  incest — that  is  to  say,  of  uniting  within 
the  degrees  of  consanguinity  or  affinity  legally  Forbidden — 
were  stigmatized  with  an  initial  letter  precisely  as  in  the 
case  of  adultery.  An  act  of  Massachusetts  in  1692,  "for  the 
punishing  of  capital  offenders,"  makes  this  offense  a  felony 
punishable  with  death.'  Because  some  of  the  "articles" 
dealing  with  capital  crimes,  among  which  is  incest,  "were 
conceived  in  very  uncertain  and  doubtful  terms,"  and 
because  In  such  cases  the  penalty  of  death  was  not  "con- 
formable to  y'  Laws  of  England,"  the  act  was  disallowed  by 
the  privy  council  in  August,  1695.'  However,  in  June  of 
the  same  year  a  new  act  for  the   prevention  of  incestuous 

I  Thua  at  a  SQperiOT  court  held  at  Paimoath  for  CamberLaad  ai 
ties.  Jane  28. 11S3,  the  "  jorora  presont  John  Lavranci^.  busbaodmai 
ton.  botli  maniei,  for  adoIteroiiHiT  dnoUins  toHether  fur  fiTs  ] 
lod^ng  together  in  tbe  same  bed  kaowlog  each  other  to  be  mi 
adnlleroDBl]'  In  bed  togsthor  aod  Dot  iiarprised  but  caDS«ntine.  i 
koowledite  together.  John  vm  anaigned,  pleaded  not  guiltr.  and  the  jury  retorned 
a  TBrdietof  guilty  eicopC  to  the  aharge  of  baittig  committed  sdoltery.  ao  stripes 
and  isoo^Uon  in  £100  to  ke«p  tbe  pence."  [Mnrr  not  tried.}— ^^S.  fieconbo/ tAe 
Superior Covrtof  Jwlicalvrt  (17B3-O4),fol.  90.  So  also  before  a9a{>a[iiii  court  held  at 
Worcester,  AprU  20, 1113,  Joshua  PhiUipB,  laborer,  presented  by  the  jury  for  "com. 
mJttiDgadiilfen'"  vith  Mary,  »i(e  of  Edward  Bice,  was  acquitted.    Thau  theiurors 

present  them  both  "tor  being  found  atdiion  timea  la  bed  together Thsy 

pleaded  cot  guilty.    Convicted.    Jobhna  Bued  ££0  an 
ooat£."— /bid.  (1173-71),  toll.  X.  38. 

fAcU  and  RemlPtt,  1. 5S  (Oct.  29). 

■  See  the  "Letter  from  the  Privy  Council,"  AcU  and  Bctolva,  I 
■vDavib,  The  Lata  qf  AduUerg,  12,13. 


d  Mary  Law- 
years,  frequently 
rried.  being  found 


7  20  stripes  and 
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marriages  had  been  adopted  by  the  general  court;  and  this 
remained  in  force  daring  the  provincial  era.  By  it  the  for- 
bidden degrees  are  enumerated  in  harmony  with  the  English 
ecclesiastical  law.  For  violation  of  its  provision  exactly  the 
same  penalty  in  the  same  words  is  imposed  as  by  the  statute 
of  1694  for  the  punishment  of  adultery,  except  that  in  place  of 
A  a  capital  J  is  to  be  continuously  worn.'  This  act  of  1695 
was  adopted  by  New  Hampshire  in  1714,'  and  by  Connecticut 
in  1702,  the  provision  regarding  the  initial  letter  reappearing 
in  the  statute  books  of  the  latter  commonwealth  until  1821.' 
In  Massachusetts  the  legal  stigma  for  incest  was  often 
imposed  by  judicial  sentence.  As  already  noticed  by 
Davis,  such  a  sentence  in  1743  was  executed  upon  Andrew 
Fleming,  of  Groton,  who  had  first  been  set  on  the  gallows 
for  an  hour  and  whipped  forty  stripes.^  Hitherto  no  other 
examples  of  wearing  the  capital  I  seem  to  have  been  dis- 
covered. But  a  careful  search  in  the  manuscript  records  of 
the  superior  court  for  the  period  ending  in  1780  has  brought 
to  light  five  additional  cases.  The  first  of  these  occurred  in 
1729  and  the  last  in  1759.  In  every  instance  the  culprit  is 
punished  with  rope  and  gallows,  stripes,  and  the  scarlet  letter.* 

1  AcU  and  Re»olve8, 1, 206-10. 

SBy  IS  Anno:  In  AcU  and  Laws  (Portsmonth,  1761),  55,  56;  and  itnd,  (Ports- 
month,  1771),  42,  43, 

s  Ro?{{<ion  of  1702,  73;  Acta  and  LaxDB  (New  London,  1715),  74-76;  ibid,  (New  Lon- 
don, 1750),  145;  ibid.  (Now  Haven,  1769),  145;  ibid,  (New  London,  1784),  136. 

« This  caiw  Is  in  MS8.  Records  qf  the  Superior  Court  of  JudiccUure  (174(M2),  fol. 
264.  From  the  BuflTolk  Files  (360-66,  557)  Davis,  The  Law  of  AduUery,  13,  14, 
quotes  the  warrant  of  the  sheriff  for  the  execution;  and  also  a  notice  of  Uie  case 
from  the  Ronton  Weekly  Newt-Letter  of  Thursday,  Feb.  10,  1743,  stating  that  the 
dauffht4>r  Eliiaboth,  with  whom  the  crime  was  committed,  had  absconded. 

(^ The  five  cases  are  as  follows:  (1)  Salem,  Oct.  28,1729:  Peter  Harding,  tailor, 
for  haTinic  carnal  knowledge  with  his  daughter ;  gallows  an  hour,  thirty-nine  stripes, 
and  capital  /;  MSS,  Record*  of  the  Superior  Court  of  Judicature  (1725-30),  fol.  274, 
(2)  Worcester,  Sept.  19,  1752:  Jonathan  Fairbanks,  husbandman,  and  Sarah  Arm- 
strong, his  wife's  daughter;  Jonathan  sentenced  as  above,  except  twenty  stripes: 
ibid,  (1752-53),  fol.  181.  (3)  Springfield,  Sept.  24, 1754:  Joseph  Severance  and  Bunioe 
Classon,  his  wife^s  sister;  Joseph  sentenced  as  above,  except  thirty  stripes.  (4) 
Bnnic<^,  particepa  criminiM  in  the  preceding  case,  receives  the  same  sentence,  except 
twenty  stripes :  ibid,  (1755-56),  fol.  341.  (5)  Cambridge,  Aug.  7, 1759:  Judah  Clark  and 
Hnldah  Dudley,  his  wife^s  daughter;  Huldah  sentenced  as  above,  except  thirty 
•tripes:  i6id.  (1757-^),  655. 
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The  New  England  Pnritans  were,  of  coarse,  very  serioaa 
in  their  efforts  to  check  Bexnal  immorality.  Their  laws  are 
characteriatic  of  the  age.  As  yet  small  progress  had  been 
made  in  enlightened  theories  o£  crime  and  its  punishment. 
Besides  they  were  steeped  to  the  core  in  Hebraism.  More 
or  less  as  a  religious  duty  they  accepted  and  re-enacted  the 
harsh  precepts  ot  the  primitive  Jewish  code.  It  is  not  a 
little  curious,  however,  to  see  them  preserving  an  ancient 
English  Dsage,  almost  extinct  in  the  mother-country — in 
Borne  instances  regulating  it  by  statote^which  "thwarted 
their  endeavors  for  complete  propriety.'"  This  was  the 
custom  of  pre-contract,  contraction,  or  betrothal,  which 
everywhere  in  New  England  was  celebrated  with  due  solem- 
nity. Such  was  the  case  in  Massachusetts.'  By  the  Con- 
necticut statute,  as  already  noted,  the  "contract"  was  care- 
fully distinguished  from  the  "covenant;"  and  because  many 
persons  entangle  themselves  by  rash  and  inconsiderate 
promises  for  their  future  joining  in  marriage,  the  act  of  1640 
requires  eight  days'  public  notice  of  the  betrothal,  after 
which  a  second  period  of  eight  days  must  elapse  before  the 
covenant  is  sealed,'  The  pre-contract  was  in  use  also  in  New 
Hampshire'  and  Plymouth.  In  the  latter  jurisdiction  the 
"couple — having  the  consent  of  the  parents  or  guardians, 
in  the  case  of  minors — made  before  two  witnesBes  a  solemn 
promise  of  marriage  in  due  time,  the  ceremony  having  the 
formality  of  the  magiBterial  weddings  then  in  vogue.'" 

1  OooDWiN.  Pitgrivi  BcputFir,  599.  800. 

> Cotton  Hatheu,  in  bis  life  of  DauIorUi,  safe:  "After  his  ContTsction,  aooord- 
in«  to  the  old  lunge  ot  New  Englaod,  unto  thn  Tirtnoiu  danshtsi  of  Ur.  Wilson 
[whsreatUr.  Cotton  preachod  IhosDrmaa),  he  was  married  DDto  that  Eeutte-womaD. 
intlieyearieu."— Uatbbb,  JUnpmif^a.IV.o.S,  gg,  Vol.lI.M.  C/.  O&ITBK,  CDnprepo- 
ItonoIim.tSS  n.  IW,  who  cites  also  a  sUlo 
WnrTHROP.  Bill.  0/  Kcu!  Englanil.  U,  SSi  D. 
tioned.  Compare  EABI.E.  Cuitotu  a  '  ~ 
■omeottbe  betrothal  eennons. 


iDt  In  Uatber'b  Batio,  UZ;  Uke* 

whose  mlgtakfl  has  alreadi  boso  m 

68  S.,  who 


Sarly  JariapradBnce  of  New  Hanp.,"  Froedi.  Nete  Hamp.  I 
^Qooowtn,  Pliant  Brpubtie,  tOO;  tf.  Firm.  Cot.  Ree..  XI.  17^ 
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|Jii(i(jU>itoilly  pre-contract  was  derived  from  the 
•'«tto|Hi(iiii«lii/*  which,  it  has  already  appeared,  were  a  direcst 
ftiiirv  i vitl  of  tho  tpeweddung  of  the  Anglo-Saxon  laws.  Bst  in 
N«''W  KfigUfid  the  betrothal  gained  a  peculiar  legal  signifi- 
vMMAi.  *'Th«9  ^)etrothed  woman  was  pnt,  both  by  lav  and 
mti'sXhi  r:uMt/im,  one  step  above  the  woman  who  was  not  be- 
trottiod,  and  one  step  below  the  woman  who  was  manied. 
This  ¥/HH  wt  ^K#th  as  respects  the  civil  and  the  criminal  lav.'*'' 
Ill  Mas(iii/:hus^;tts,  Connecticut,  and  New  Haven  the  '^ea- 
^ttiumA  w\Ui^^  like  the  married  wife  is  to  suffer  death  for 
iMiiiltery  ;*  while  for  fornication,  on  the  other  hand,  the  aingfe 
wttuthii  Mid  her  [lartner  in  guilt  are  much  less  severely  pan- 
inliiiiK  The  U;trothed  woman  ''was  sentenced  to  wear  the 
l/fftii/l  of  the  'scarlet  letter,'  precisely  as  if  she  were  mar- 
rii:/l."* 

Thus  in  New  England  the  betrothal  regained  a  sandiaii 
similar  Ui  that  which  it  possessed  according  to  primitive 
HhrmtihUi  rmstom.  It  was,  in  fact,  a  kind  of  marriage. 
'VUh  i'MiK^mMl  couple  were  separated  from  the  world  and 
lAiU'Mil  in  a  relation  whose  sacredness  might  not  be 
vJolftU^d  HH  respects  others  without  the  most  serious 
tuthi^tniu*Mi'J^.  On  the  other  hand,  it  was  entirely  in 
liarinouy  with  this  theory  that  when  they  "were  guilty  of 
iiitJiiiiiiU'^ni'ji  with  each  other  after  pre-contract  before  mar- 
riH^H,  th<;ir  [lunishment  was  in  general  one  half,  or  less  than 
on«s  hhlf,  what  it  would  have  been  had  there  been  no  betroth- 
ment.'*'     By  the   statute   of   Plymouth,  for   example,  the 

1  Huiuhuv,  Utc,  cit.,  aOft. 

ii  Wmiymokk,  Col.  Lavm  of  Maa»,  (1680-72),  55, 128;  Omiu  Cd.  Ree,,  I,  77;  New 
Huvtn  (MA.  hee.,  II,  577;  Tbumbull,  Blue  Latea,  60, 300. 

^HuiULUY,  loe,  cit.^  80B.  This  is  trae  of  Coanecticnt  for  the  entire  prorincial 
limrUtdi  AcU  and  Law  (New  Haren,  1769),  7,  bat  apparently  not  of  Massachusetts 
muittr  the  becood  charter.  In  New  Hampshire  under  the  Canfield  Code,  1682,  the 
betruihiid  woman  is  still  treated  as  married,  bat  whipping  is  dispensed  with :  New 
UaiHi*.  true.  Papert,  1, 444. 445.  Bat  by  the  act  of  1701  she  is  punished  for  fomioa- 
iiiiii  aii  a  iiiuirlif  woman:  f6td.,  m,  224. 

iHuitLisHt,  loe.  eit.,  306. 
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penalty  in  Bach  cases  was  fifty  Bbillings  for  each  person  and 
imprisonment  for  a  period  not  exceeding  three  days,  or  if 
the  guilty  persons  "will  not  or  cannot"  pay  the  fine,  they 
are  to  suffer  "corporal  punishment  by  whipping"  instead; 
while  for  transgression  before  contract  the  fine  was  twice  as 
mccb.'  This  was,  in  effect,  to  place  a  premium'  upon  wrong- 
doing committed  between  the  espousals  and  the  nuptials. 
Naturally  the  immorality  of  such  offenses  seemed  thus  to  be 
lessened;  and,  as  will  presently  appear,  a  vast  amount  of 
sexual  license  was  the  natural  result. 

The  evil  consequences  of  this  anomalous  state  of  the  law 
were  rendered  all  the  more  serious  through  the  custom  of 
"bundling"  which  obtained  a  wide  prevalence  in  New  Eng- 
land as  it  did  also  in  New  York  and  the  other  middle 
colonieB.  According  to  Stiles,  who  has  produced  the  only! 
general  history  of  the  subject,  bundling  "was  practiced  in  ' 
two  forms;  first,  between  strangers,  as  a  simple  domestic 
makeshift  arrangement,  often  arising  from  the  necessities  of 
a  new  country,  and  by  no  means  peculiar  to  America;  and, 
secondly  between  lovers,  who  shared  the  same  couch,  with 
the  mutual  understanding  that  innocent  endearments  should 
not  be  exceeded," '  |  It  is  the  second  form  with  which  we  are 

'Thswholoof  thiscnrionslawmay  pro^o  ioBtroct!™,  It  Isanacted  "Tbataor 
parson  or  persona  that  shall  CoaiiC  Caraall  Copulation  beforo  or  withont  Lavfnll 
coctnot  ahatbee  panjahed  br  vhiping  or  uIh  luy  ten  pounds  Hoc  Biwecaaud  bee  Im- 
prlsooed  dnrinfr  tbi>  pleasure  of  Ibe  Court  soa  it  ben  not  aboue  tlir»  dales  but  it  Lhej 
bae  or  wilbee  married  [i.  e.,  a  "delafed"  marrlaite  Toluiitarlljr  golemoiied  or  elsa 
marriice  prascribod  as  a  peDnlt/ltheoDetotbeobbor;  theobiit  ton  poundi  both  and 
Impdaooed  as  aforsaid;  aad  b;ra  lawrull  Cootraot  the  Court  TDdersUuda  tba  mat- 
lull  consflnt  of  parauts  or  guurdiaus  if  tboro  beo  any  (o  bos  had;  and  a  aoUeniDO 
promise  ot  marriase  in  due  time  to  each  otlicr  bafore  too  compeUtat  witnoasoa  (this 
being  the  reRUlatioD  of  pre^oDlract  alroadj  montioDed  In  the  text) :  and  U  BDJ  per- 
30D  or  persons  shall  CumitC  oaruall  Coppulntioa  after  contract  and  before  Harrlagn 
they  shall  pay  each  flfty  Ehilliogs  and  bee  botb  Imprison«l,"  etc.— P[|nii.  CoL  Rec., 
ZI,  ITS,  9G.  M.   Orlgioall;  the  punishment  for  furaicatiun  was  left  io  the  dicorsUoD 


>qr.Saiu.ET 

toc.c 

(..308.309. 

OUMB.  Dictumarii  </  M 
a  woman  Ijlrw  on  the 

in  iU  Orisin,  Proorat.  and  Dtcliit  [Albany 
^  Fuloar  Trmfn".  thna  aiplaios  the  practice 

ill 
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here  mo6t  conoemed;  and  in  its  origin  this  likewise  &[^ie«iB 
to  have  been  ^a  custom  of  convenienoe/*  It  was  long 
regarded  as  a  groes  or  licentioas  practice  peculiar  to  Xew 
England*  Th  as  Irving  taunts  the  people  of  Connecticut  with 
having  tried  to  deprave  the  manners  of  the  "Dutch  laasea 
of  the  Nederlandts'^  through  the  introduction  of  that  '^  hor- 
rible ^^  usage.'  But  the  Dutch  maidens  needed  no  tesBoiis 
from  their  Yankee  sisters  in  this  regard ;  for  in  their  ''queest- 
ing'^  they  had  brought  with  them  a  form  of  bundling  frcHn 
Holland'  Indeed,  it  is  not  at  all  improbable  that  in  this  case 
Pilgrim  and  Puritan  alike  may  have  been  strongly  influenced 
by  Dutch  precedent,  as  they  certainly  were  in  more  impor- 
tant institutions.  Such  an  inference  seems  all  the  more 
justifiable,  for  as  yet  no  trace  of  bundling  has  been  reported 
"in  any  localities  of  England  itself,  the  mother  country;^^' 

America  on  a  scarcity  of  beds,  when,  on  soch  occasions,  husbands  and  paivnts 
frequently  permitted  travelers  to  Imndle  with  their  wives  and  danghters.**  This 
applies,  of  course,  only  to  the  first  named  and  less  interesting  form  of  the  custom. 
In  almowt  the  same  words  as  those  used  by  Stiles,  Mabsoh,  Joumey»  in  Bdoekitiaii^ 
J/ohaniMtan,  etc..  Ill,  287,  describes  the  bundling  of  loTors  amon^  the  Afghans: 
see  Adams,  flame  Fhaaet  of  Heruai  ImmorcMty,  81,  note.  In  general  on  this  custom 
consult  Eaelb,  (JuMtamM  and  Fathiom,  82-M;  WsBDSir,  Ecc.  and  8oe.  HitL  qf  N,  JB,^ 
II,  739.  (M. 

1 IKVINO,  KnickerffOcker*8  HiMt.  of  New  York  (Philadelphia,  1871),  Book  m, 
chapH.  vii,  viii.  217-28;  cf,  Stilks,  Bundling,  45  ff.;  Adams,  Some  Pha»e8  of  Sexual 
immorality t  81. 

3  QuecMtlnu  (a  seeking,  similar  to  English  "  quest ")  seems  to  have  existed  until 
'  last  century  on  the  iKlauds  of  Vlie,  Wieringen,  and  perhaps  elsewhere  in  Holland. 
/  **  At  night  the  lo?or  has  uccosh  to  his  mistress  after  she  is  in  bed ;  and,  upon  an  appli- 
cation to  \m  admitted  upon  the  bod,  which  is  of  course  granted,  he  raises  the  quilt, 
or  rug,  and  in  this  state  queeaU^  or  enjoys  a  harmless  chit-chat  with  her,  and  then 
rntinw.  This  custom  meets  with  perfect  sanction  of  the  most  circumspect  parents, 
and  th»  freedom  is  seldom  abused.  The  author  traces  its  origin  to  the  parsimony  of 
the  |NM>ple,  whrme  economy  c<msiders  fire  and  candles  as  sui>erfluous  luxuries  in  the 
long  winter  CTOuings.**— Stiles,  op.  cit.^  85,  86,  citing  Case,  l%e  Stranger  in  Ireland 
(IMO?). 

s  Adams,  Same  Pha§e»  of  Sexual  Immorality^  88.  Mr.  Adams,  howcTer,  while 
pointing  out  the  **  singular  and  to  me  uncwcountablo,  fact"  that  traces  of  bundling, 
foun<l  HO  widely  in  the  New  England  colonies,  have  not  yet  been  discovered  in  En^ 
land,  thinks  that  it  *'  could  hardly  have  found  its  way  as  a  custom  **  from  Holland 
or  the  other  countries  named ;  and  he  mentions,  by  way  of  supporting  his  conclusion, 
its  groat  provalence  in  Cape  Cod  where,  according  to  Palfrey,  until  about  1825, 
**  there  was  a  purer  strain  of  English  blood  to  be  found  ....  than  could  bo  found  in 
any  county  of  England."  But  wherever  the  Dutch  settled  the  custom  of  bundling 
was  tnnacious,  lasting  in  Pennsylvania  at  least  until  1845:  Easle,  Outtoma  attd 
Ji*(Mfckmf,  68:  and  in  New  York  at  least  until  1804:  SniiBS,  op,  c»f..  111. 
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tboogh  in  Ireland,  Scotland,  and  Wales  evidences  of  ita 
recent  existence  are  not  wanting,'  and  the  custom  seems 
clearly  to  be  deeply  planted  in  the  ancient  usage  of  the  Ger- 
man race.' 

In  New  England,  however,  it  waa  by  no  means  confined 
to  Connecticut.'  It  prevailed  in  the  sister-proviuces,  and 
especially  in  both  western '  and  eastern  Maasachueetts,  down 
to  the  revolutionary  period  and  perhaps  for  a  good  many 
years  to  come.  Bumaby,*  writing  of  his  visit  to  that  colony 
in  1759-60,  gives  a  lively  account  of  the  custom,  under  the 
name  of  "  tarrying,"  significantly  observing  that  it  takea 
place  between  the  permission  to  pay  court  and  the  banns. 
In  his  view,  bundling  is  on  the  whole  an  innocent  practice, 
seldom  being  attended  by  evil  conseqaences.  On  the  other 
hemd,  that  veracious  historian.  Rev.  Samuel  Peters,  reproves 
Bumaby  for  presenting  the  custom  in  "an  unfavorable  light, 
and  as  prevailing  among  the  lower  class  of  people;" 
whereas,  according  to  Peters,  it  exists  among  "all  classes,  to 

■SnuCB,  op.  cit,,  11-35.  who  clMa  varioaa  antharitisB  tor  Wales,  espeeiallj 
PSATT,  Ghanino  thrimok  Wala,  BoUand,  and  WatpHalia  (Sd  ed.,  Landau,  179T),  I, 
I<»-1;aDdBlirai.ET,  Aortk  K'ala(LoDdoD.lUt).  11.282.  £y.  also  AxiAHB,  op.  cit.,K; 
uid  Bkand.  PopvtiiT  AntiguUid,  II.  98. 

3  Gondling  prababljr  has  its  origin  in  the  "  proot-nigbts  "  whlob  rormcrlr  wen 
wldalT  preralsnt  among  tha  Tentonio  peoples  of  Ennipe:  a«B  FucaiS,  Ueber  dit 
FrobauXchU.  IZB..  Si  B.,  Si-X. 

'StUXB,  n'inittOT,  tK;  Weedbb,  Sec.  and  Sue.  BUt.  tf  H.K.,ll,VS. 

'  "When  a  man  is  ensmonrod  of  ■  yonng  woman  and  wishSB  to  taaxTj  her,  ha 

proposes  tho  affair  to  her  patents If  tberhaTe  do  objection,  thejt  bUo*  bim  to 

tarry  with  her  one  night,  in  order  to  make  hts  ooart  to  her.  At  their  nsnal  tims  tha 
old  oonple  retire  to  bed.  learing  the  young  ones  to  settle  matters  aa  tbeyOBO:  who, 
atter  hairitig  sate  up  as  long  as  tbey  think  proper,  get  into  bed  together  also,  bat 
withontpntting  off  their  nuderKarinenta,  In  order  to  prevent  scandal.  Ifthepartiea 
agree,  It  is  all  Tery  well:  the  banns  are  published,  and  tbej  ara  married  without 
delaji.  ir  not,  they  part,  aad  possibly  ueivt  see  each  other  agsia :  nnless,  which  is 
on  accident  that  seldom  hspiiens,  the  rorsnken  fair  one  prove  pregnant,  aod  then  the 
■nan  is  obliged  to  marry  her.  under  pain  of  eicommnnlcatlon."—  TtovcU  fn  North 
America,  110,  111.  Elsowbore  he  says  that,  while  at  first  the  practice  may  "appear 
to  be  tha  effects  at  grosaness  of  character,  it  will,  upon  deeper  research,  be  tonnd  to 
I  simplicity  and  innocence."— J&id..  144.  Q^.  AdaUb.  op.  «(.,  a.iiats; 
and  LODQH. Shorl  Biitory,  43S.  The  word  "tarrying"  is  not  always  equitnlent  to 
"bundling,"  having  a  more  general  meaning.  Nor  waa  tarrying  or  bondlins  always 
mtiiotad  to  one  night;  see  Stiles,  BumtUnQt  10<  11. 
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the  great  honor  of  the  country,  its  religion  and  ladies.^'  * 
Again  in  1777  Lieutenant  Anbury,  '^a  British  officer,  who 
served  in  America  during  the  Revolutionary  Wcir,  and  whose 
letters  preserve  many  sprightly  and  interesting  pictures  of 
the  manners  and  customs  of  that  period,'' '  chats  racily  of 
an  invitation  to  bundle  which  he  received  at  Williams- 
town,  Mass. — a  courtesy  brought  about  through  the  scarcity 
of  beds  for  the  entertainment  of  strangers.'  Charles 
Francis  Adams  finds  positive  proof  of  the  existence  of  the 
custom  '' within  a  ten-mile  radius  of  Boston''  at  least  until 
1781 ;  ^  and  he  also  quotes  a  reference  to  it  from  a  letter  of 
Abigail  Adams  written  three  years  later.*  Nor  apparently 
was  bundling  entirely  abandoned  in  eastern  Massachusetts 
until  nearly  fifty  years  thereafter.  Cape  Cod  having  the 
"dubious  honor"  of  holding  out  against  the  "advance  of 
civilization"  in  this  regard  until  1827.*     The  next  year,  in 

1  See  Stilbs,  op.  ctt.,  51-4)0,  for  a  long  extraet  from  the  llToly  aocount  of  Poters, 
who  says  that  in  Connecticut  bundling  is  **  as  old  as  the  first  settlement  in  1634 ;  *' 
and  that  "  about  the  year  1756  Boston,'Salem,  Newport,  and  Now  York,  resolving  to 
be  more  polite  than  their  ancestors,  forbade  their  dau^ters  bundling  on  the  bed 
with  any  young  men  whatever,  and  introduced  a  sofa  to  render  courtship  more 
palatable  and  Turkish ;  **  but  with  more  "  natural  consequences  than  all  the  fmndling 
among  the  boors  with  their  niralet  pedantet  through  every  village  in  New  England 
besides.'*   Of  course,  all  this  must  be  swallowed  with  a  very  large  **  grain  of  salt.*' 

t  Stilbs,  op,  eit,^  66. 

s  Anbuet,  Travel*  thrfrngh  the  Interior  ParUof  America;  in  a  Series  of  Lettert 
(new  ed.,  London,  1781),  II,  37-40:  cited  by  Stubs,  op,  cit.,  66  ff.  In  a  subsequent 
letter  Anbury  plagiarises  the  passage  from  Bumaby  which  we  have  quoted  in  a 
preceding  note. 

«  According  to  Wobthinoton*8  Hi$tory  of  Dedham  (1827),  109— "  a  town  only  ten 
miles  from  Boston  — I  find  that  the  Rev.  Mr.  Haven,  the  pastor  of  the  church  there, 
alarmed  at  the  number  of  cases  of  unlawful  cohabitation,  preached  at  least  as  lata 
as  1781  *  a  long  and  memorable  discourse,*  in  which,  with  a  courage  deserving  of 
unstinted  praise,  ho  dealt  with  '  the  growing  sin  *  publicly  from  his  pulpit,  attribut- 
ing *  the  frequent  recurrence  of  the  fault  to  the  custom  then  prevalent  of  females 
admitting  young  men  to  their  beds  who  sought  their  company  with  intentions  of 
marriage."'— Adams,  op,  cit,^  35.  Stilbs,  op.  est.,  75-77,  note,  gives  a  long  extract 
from  Wurthington,  who  represents  Haven's  sermon  as  having  had  a  powerful  influ- 
ence in  setting  aside  the  custom  of  bundling.  But  already  before  this  Jonathan 
Edwards  had  raised  his  voice  against  it. 

&  Adams,  op.  cit„  35;  citing  Mrs.  John  Adams's  Lettert  (1848),  161. 

>  Stilbs,  op,  cit.,  110,  note,  where  personal  testimony  is  adduced. 


Civil  Mabbiaqe  in  New  Enoland 


186 


I 


Franklin    county,  Me.,   a  letter   to   the   Portland   Yankee 
reveals  the  custom  existing  in  full  vigor.' 

According  to  the  judgment  of  Stiles,  bundling  "cazne  / 
nearest  to  being  a  universal  cuBtom  from  1750  to  1780." 
Contrary  to  the  popular  view,'  it  appears  to  have  been 
confined  to  the  more  humble  and  less  cultivated  clasBes; 
"to  those  whose  limited  means  compelled  them  to  econo- 
mize strictly  in  their  expenditure  of  firewood  and  candle- 
light.'" No  evidence  has  yet  been  produced  showing  that 
it  made  its  appearance  in  the  main  centers  of  New  England 
civilization. 

Though  bundling  could  arise  only  in  a  comparatively  mde  / 
state  of  society,  it  seems  in  itself  to  have  been  neither  very 
vicious  nor  very  immoral.  Yet  manifestly  it  was  easily  cap- 
able of  abuse.  Under  dangerous  conditions  it  might  readily 
degenerate  into  coarseness  and  vice.  Such  conditions  were 
not  wanting  throughout  the  colonial  era.  The  general  tone 
of  sexual  morality  was  not  high.  The  laws  and  usages 
already  presented,  which  in  effect  invited  transgression  on 
the  part  of  engaged  lovers,  afforded  a  constant  temptation.* 
Bundling  thus  has  its  chief  moral  significance  as  an  adjunct 

I  Sbs  the  Appendix  lo  StIlW,  op.  eit.,  II3-ZS,  vhere  an  artiels  from  Cha  Tankee, 
of  Ad«.  13. 1SS8.  conUining  the  letter  mentioned,  is  qaoted.  A  search  in  the  mann- 
■eriot  court  reoorda  re>e«ls  out  a  Hioslo  clear  cbbs  ot  bandling.  On  Jbd.  M.  17W-10^ 
Jbds  Loe,  widov,  was  presented  and  acqaitted  in  Charlestowa  for  condact  tesom- 
blins  bundling:  ilSS.  Reeordi  of  the  Covrf  of  Oen.  Bationt  of  3vffolk,  I,  Va.  There 
U  a  mora  probable  eiample  in  the  Mas.  Rrcordt  of  tAa  Court  of  Oenerol  Semcmt 
of  UiMlaex  (Dec.  15. 1702),  1, 131. 

■Thus  SoiELET,  "Earlr  Juriapmdenoe  ot  New  Hamp.."  Procdt.  Sew  Hatnp, 
Bill.  Sue.  (ISltt-St  j.SOB.doolatea  that  ''tho  practioapreraUed  mu  largelT  in  Now  En*. 
land,  amODg  the  rich  and  the  poor,  the  edaoated  and  the  oDsdacatod,  tha  ooltiTated 
sod  tbe  nnetiltlitated." 

■  STiLM.op.  ciC,  ea.  loe.  APAHS.op.  eif-.n.tS.ae,  reaches  the  BameMncltisioD. 
"  It  was,"  he  says,  "a  practice  growing  out  of  the  social  and  Industrial  coadiUuDiot 
■  primitive  people,  of  simple,  coarse  maonera  and  small  means."  and  probablrdld 
not  exist  in  Boston,  Solsm,  or  Flrmoatb. 

•  So  also  in  Bolland,  it  is  Interesting  to  note,  bundling  appears  lo  Donnectloa 
with  tbe  pcoetioe  ot  poblic  betrothals  ai  the  oatiae  of  ante-naptial  traDsgraaclooa, 
See  Townsheod's  speech  oo  the  Hardwicke  act  Id  Cobbbti-Hambabd,  ParliameHtarf 
Dtbattt.  XV,  ES-SS. 
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of  pre-cantract  which  muet  be  held  reeponsible  for  a  very 
large  share  of  the  eesual  misconduct  revealed  in  the  judicial 
records.  Before  the  general  court  of  Plymouth  the  cases  of 
"ancleanness"  after  contract  and  before  marriage  are  very 
numerous.  According  to  Goodwin,  they  averaged  one  a 
year;  and  this  appears  to  be  a  conservative  estimate.  By 
actual  count  the  records  of  that  colony,  for  the  twenty-eight 
years  between  1633  and  1661,  show  at  least  twenty-four 
sentences  for  ante-nuptial  offenses,  chiefly  after  betrothal; 
while  during  the  seventeen  years  following  1661  there  are  not 
less  than  forty-one  such  judgments.  Members  of  some  of 
the  most  illustrious  families  of  New  England  were  guilty  of 
indiscretions  in  this  regard.'  In  several  of  the  early  cases 
the  husband  was  publicly  whipped  in  view  of  the  wife,  who 
sat  near  in  the  stocks.'        ^       .  ,      , 

The  manuscript  records  of  two  counties  of  Massachiiselta 
for  a  portion  of  the  seventeenth  centurj, appear  .to-demoof 
strate  that  such  "miscarriages"  before  \jmplete  wedlock 
were  not  less  frequent  in  the  Bay  Colony,'     A  thorough 


"TborowosPerogriEo  White, 


of  ths   fntare  gB 

Amold.  Jr.,  son   i 

Brest  Laydon  pastor;   Thomas  Delu 

leading  fantUiBS."— Ooodkin,  PKgrii 


fiist-bora  oMId  ut  the  CotoDjr  uid  stepeou  of 
Cushman.  Jr,,aan(il  (he  elder  j  James  CndnorCh.  Jr..9iui 
doput j-Koveninr,  and  Jonsthaa,  bia  brother;   Samuel 


rt  of  Beml-nisrriage"  and  "snch  ei 


with  "impartial  diligence. 


/  HM.  of  Capt  Oori,  1, 167, 168,  kItbb  the  I 
lug  B  child  bom  ail  weeks  bntord  the  or 

■elf  vlth  bia  wife  boforo  marriage,  Bent« 
■tand  b;  whilst  the  execution  is  pecfom 

'  la  addition  tbe  reoord 


a  mistake  to 
■B  (erretted  out  and 

SB.  U3.       FSEEKAH, 

co:  "A.  F.  for  hav 

'tor  marriaee.  Hoed 


>erlod« 


le  haabaad  elnoe  beiQflpnnlBhed:  twi 
in  1637,  one  iu  leSB,  two  in  1040:  Moh.CoI.  Rec.,l.iaa.  193,269,  ZtB,  £97; 
casDa  where  Intb  husband  and  wife  were  Sued,  cuodBmnud  to  stand  in 
place,  or  to  eonfeea  on  LioctDro  Day:  B'^caf  the  Court  qf  Aatitanli,  ie41—ieU/**,ia 
'WmmaBa,  Bib.  fifeetck,  xxii,  xiiiil,  izitU. 
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analyais  of  the  records  of  the  county  court  of  Suffolk,  cover- 
ing the  ten  years  1671-80,  brings  to  light  twenty  of  these 
cases,  while  during  the  same  period  there  are  forty-three 
instances  of  transgression  by  "single  women."'  Now,  it  is 
important  to  remember  that  the  statutes  of  MassachusettB, 
unlike  those  of  Plymouth,  do  not  discriminate  between  the 
offenses  of  single  persons  and  those  committed  with  each 
other  by  espoused  lovers.'  The  question  therefore  arises  as 
to  whether  the  custom  of  pre-contract — for  pre-contract  was 
not  established  by  law  in  that  province — can  be  held  in  any 
way  accountable  for  these  facts.  A  comparison  of  the  penal- 
ties imposed  in  the  two  classes  of  cases,  as  exhibited  in 
Tables  I  and  II,  shows  that  an  affirmative  answer  must  be 
given.  The  sins  of  betrothed  persons  are  in  general  punished 
with  far  less  rigor  than  those  of  single  men  and  women. 
Thns  twenty-one  out  of  forty-three  single  women,  and  eight 
out  of  thirteen  single  men,  are  sentenced  to  stripes  alone, 
nineteen  of  them  receiving  each  from  fifteen  to  forty  lashes; 


iTbesa  »n  in  tbe  AlhenBum  oopr  ol 
Saffolk.  ]S7l-m.  Tbore  is  nbn  n  uniqlis  ei 
auffoOc  (167B1,  No,  1«S.  TtLt  is  ■  oase  at  i 
court  at  Salisbury,  when)  John  Qarlan  ~ 


MSa.  Record  of  the  County  Court  qf 
[lie  in  trie  MSa.  Early  CauTt  Fila  of 
al  lo  Che  asalsUnU  from  the  ooonty 
id  nifa  had  boen  fined  £S  for  having  a 


'If.  On  hia  appeal  John  say^,  slgniflcaDtl;:  " 
li«d  parents  Uonoant  to  marry  and  Legally  published  i  Stayed  after  pabllentJoa  s 
Considerable  time,  that  had  any  Such  Act  been  com it«d  byuaweeooldhaDeprsuenled 
It  by  marryitut  sooner;"  nad  be  fort  her  alleges  that  it  was  an  untimely  birth  eaUHid 
bj  tbe  vire's  tail.  In  reply,  the  attorney  (or  the  county  ol  Norfolk  said  Qarland  had 
pretended  to  quote  "Arlatottle"  to  prove  a  cbild  nlBbt  oome  in  the  screnth  month, 
but  that  it  the  court  "pleaee  to  Cast  an  eye  Tpon  John  garland  .  ■  ■  ■  they  will  judg 
Himtobenodeepeuianlnphylosophio."  Whereupon  the  worthy  barrister,  rejeotins 
pagao  Isaminfr,  impHrtod  tbe  foilotring  bit  of  itrlotlyortbodDi  biology:  "It  was  well 
knowoe  lo  (he  Honored  Court  at  Salisbury  that  tbe  usnall  time  of  woman  was  aset 
time  As  in  genesis  the  IB  and  the  10  compared  with  t  of  kings  the  1th  &  the  IB  verse, 
the  Honored  Court  likewise  knew  that  that  time  wast  abone  seauen  month  as  is  the 
flret  of  lake  the  X  vers  com  pared  with  the  39  &  40  and  »t  &  S7  veise  ol  that  chapUr." 
The  "jury''  reveraed  the  decision  of  the  lower  court. 


, 

If 
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TABLE  I 

Camub  or  VoMMicATtom  mmnmm  Maxxiagb  m 

SunfOLK  OuuflTi,  MiMi,  1071-60 

1.  Fine  onlj 8  manied  oouples 

£B(botii) 1  **  " 

£3      « 1  "  " 

40fc« 1  **  " 

2.  Fine  and  confession  before  the  congrega- 

tion <»:  stripes      2  "  " 

&  Fine  i»- stripes 15  **  " 

a)  Fine — 

£5  (both) 8  **  ** 

£4" 8  "  ** 

£3      " 1  **  ** 

50s.    " 1  **  " 

401.    " 7  **  " 

6)  Stripes— 

20 2  husbands   0  wives 

15 12  **  2      " 

10 1  "        18     " 


TABLE  II 
Casks  of  Fobwicatxoh  bt  Sihglb  PsBsoirs  nr  ths  ConirTT  Goubt  op 

SUFIOUC  COUITTT,  MABS.,  1871-W 

Tho  most  Dofciooable  f ofttare  of  these  eases  is  the  tendency  on  the  part  of  single 
to  oonfesfl  the  crime  and  accept  ponishment,  besides  becoming  bound  as  pata- 
Htc  fathers.    All  the  conrictions  for  fornication  are  by  confession  or  pleading  gniltj. 


1.  Single  women 

convicted 

43 

80       -       -       - 

-     2 

a)  Fine  or  stripes 

22 

20  -       -       -       - 

11 

£15  or  20  f 

stripes 

1 

15               -       - 

-     4 

«H" 

(( 

1 

10  - 

2 

«    . 

i 

2.  Single  men,  oonfessKm 

•   18 

'^"ir. 

(t 

1 

a)  Fine  or  stripes 

6 

«    . 

8 

£5  or  20  stripes  - 

-     4 

rfi.        JIB 

60B.or    J. 

1 

8 
2 

40s.  or  15  stripes 
b)  Stripes  alone 

1 

-     8 

408.or  {  55 

2 
4 

30  -               -       - 
20                -        - 

8 
-     6 

b)  Stripes  alone 

21 

c)  Putative  fathers 

17 

40  (20  each  in  two  places)  2 
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while  in  no  case  is  a  single  man  or  woman  merely  fined.  On 
the  other  hand,  out  of  twenty  married  conples  puniehed  for 
ante-nuptial  misconduct,  fifteen  are  given  the  choice  of  fines 
or  stripes,  three  are  merely  fined;  and  in  no  instance  is  whip- 
ping alone  the  penalty  decreed.  Furthermore,  the  fines  are 
on  the  average  smaller  in  these  cases  than  in  others,  although 
as  regards  both  fines  and  stripes  the  sentences  are  sadly  lack- 
ing in  uniformity.  The  conclusion  seems  irresistible  that,  in 
harmony  with  popular  sentiment,  the  courts,  exercising  the 
discretion  granted  by  the  statute,  were  inclined  to  deal  more 
leniently  with  the  faults  of  the  betrothed  than  with  those  of 

3  favored  bachelors  and  spinsters. 

Similar  evidence  is  afforded  by  the  incomplete  records  of 
;he  county  court  of  Middlesex  for  the  period  1629-86,  sup- 
plemented by  the  Files.  These  contain  in  all  thirty  cases  of 
ransgression  before  marriage,  eight  of  which  fall  within  the 
leu  years  covered  by  the  Suffolk  records  already  considered. 
Most  of  the  severe  sentences  {Table  III)  occur  in  this  period 
and  the  six  years  immediately  following,  although  the  heaviest 
fine,  twenty  pounds  for  the  couple,  is  imposed  in  1663.' 
Seemingly,  from  the  few  cases  known,  single  persons  were 
treated  more  harshly  than  those  who  were  betrothed.' 

I  June  IS,  1033.  At  n  coont;  court  at  ChaTlestown.  "Sanlel  Weld  and  Berths  hU 
wireeoDTictedof  tDmlcatlODbotoremarriBRe,  appeared  aad  iDRds  bumblfl  ackauwl- 
Bdjimeiit  o(  their  £in  eraTius  the  favor  ot  the  oourt.  Admonished  Berioualy  to  con- 
sider their  great  sin  and  fined  £10  apiece.  BlscntioD  respited  during  the  pleasure 
oUhecoari/'— MSa.Recordt  of  Ike  CmntvOouH  of  UiditKtct.  I.  213.  On  the  tame 
day  before  the  same  court  John  Ro^  and  wife  wero  coiiTialcd  of  the  same  offense, 

'plsadnd  thai  it  vaacommitled  a  fortnight  s 


it  tbeir  solema  oontcaet  in  mar- 
br  the  lemtitalion."   Thex  had 


riage  and  being  hindered  of  marriage  irore  01 
to  pu  ool;  He. :  ibid,,  211, 

■  In  thOBO  Tolmnes  (here  are  flva  cssae  of  (omlostion  bi  single  persons.  In  the 
flrst,  April  1.  IflM,  the  two  colprits  got  each  twain  stripes;  in  another,  April  1,  IflU, 
■  married  man  and  a  girl  were  parties,  the  man  being  sentenced  to  pay  eS)  ot  re- 
VelTBtbiitr  stripes,  tfao  woman,  £&;  and  in  one  inslaDco,  October!,  1617,  the  woman 
was  'Vhipt  flftoen  Btripos."  More  crnel  waa  the  futo  ot  Sarah  Pore.  OdJuItI, 
17SJ.  tor  retnsing  to  name  the  father  of  her  two  children,  xhe  was  oundemoed  "to  be 

Vhipt  BC 

there  to  be  kept  at  hard  labor  and  to  be  whjpt  once  a  munth  ODtil  she  confiSB."    Ot 
I  August  U,  «ha  named  the  man.    For  these  oiaes  ae»  USS.  BacoTilt  qf  the 
Ol»mtvC<mH<^Stidilaei.l.a»i  La,I01,lMj  IT,in,  171.  ITS. 
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On  presentment  by  the  grand  jury*  or  voluntarily  con- 
fessions were  made  by  wives  and  husbands  before  the  court; 
and  these  documents  contain  evidence  of  the  close  relation 

TABLE  III 

CA8B8  OF  FOBNIOATTOir  BBFOBB  KASRIAOB  IN  THB  COUWTT  COUBT  OF 
1IIDDLB8BX  COUBTT,  MA88m  164$M)6  [BXGBPT  106S-71] 

Dnrinff  the  same  period  these  records  contain  five  cases  of  fornication  bf 
single  persons. 

1.  Fine  only 15  married  couples 

£20  (together) 1  "  " 

£5  " 8  "  " 

£4  «  6  "  " 

£3  " 2  «  " 

408.        "  8  "  " 

2.  Fine  or  stripes 

a)  Fine 10  «  ** 

£10  (together) 5  "  " 

£6           " I  a  u 

£A          "               8  "  " 

£3          " 1  ii  *c 

50s.  (wife) 1 

6)  Stripes 10         " 

20  ....     6  husbands    0  wives 

15  -        -        -         1         "  0     " 

10  -        -        -        -     8         "        10     « 

8.  Stripes  only 

15       -        -        -        -         1         "  (the  wife  508.  or  whipped) 

4.  Confessions  and  petitions  ...        -     3  married  couples 

5.  Convicted  and  respited  .        -        -        .  1  "         " 

existing  between  the  colonial  church  and  state.  On  October 
31,  1671,  for  instance,  Christopher  Wheaton  and  Martha  his 
wife  were  sentenced  in  Boston  to  make  an  acknowledgment 
"in  publique  at  Hull  to  y*  Satisfaction  of  y®  Congregation, 
&  pay  twenty  Shillings  fine,"  on  pain  of  being  whipped 

1  See  the  lon^  petition  and  confession  of  Samuel  and  Elizabeth  Manning,  who 
had  been  presented  by  the  grand  jury  of  Middlesex.  It  is  expressed  in  perferrid 
pions  phrase,  mnch  liJce  the  " church  confession ''  presently  referred  to:  M88,  FUe$ 
<^the  County  Court  qfMiddleaex,jTmb,lWL 
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ten  stripes  each  by  the  constable.'  An  elaborate  "chnrch 
confession,"  found  among  the  HiddleBex  Files,  would  seem 
to  prove  that  in  another  case  the  decree  of  the  court  was 
obeyed;  and  that  the  written  acknowledgment  made  before 
the  congregation  w^  retnmed  to  the  court  for  record.' 

The  files  and  records  of  the  same  two  counties,  supple- 
mented by  the  record  of  the  superior  court,  may  next  be 
examined  for  the  period  of  the  second  charter.  The  im- 
pression made  by  their  contents  is  decidedly  disagreeable 
and  depressing.  The  coarser  and  more  heinons  sesaal  crimes 
are  growing  more  frequent,  although  due  allowance  must  be 
made  for  the  increase  of  population.  Indeed,  the  bulk  of 
the  records  of  the  general  sessions  appears  to  be  concerned 
with  sexual  immorality  of  almost  every  kind.'  Inquiry  is, 
however,  here  restricted  to  the  two  classes  of  cases  thus  far 
considered.  For  convenience  the  material  is  treated  chrono- 
logically in  two   divisions.      The   first  division  covers   the 

'MSS.  BecordtofthtCiu'ily  Court  of  Suffolk,  iZ.  There  waa  anotliOT  Bentoocoot 
this  kind  at  tbe  bbidb  sbssioq  of  this  ooart. 

'See  tbe  acknonledgment  of  Samuel  Wright  and  Lydea  his  wife  beginning: 
IT  as  mach  as  woe  aro  beore  called  to  cunfesa  ant  sine  Ix^foro  Ood  and  bia  people 

sousnth  oomandmente  in  Deglocting  of  onr  denty  therein  required  and  comitinge 
sine  forbiddene:  to  tbe dishoaonr  ot  God  and  Scandal iziDKe ot  tbeKHapel :"  and 
BO  OD  in  scriptiiral  phrase  to  tbe  eitoot,  in  tbe  author's  oopr,  of  a  large  Cjpeirritt^ii 
n:  USS.FHaof  theCo<tntiiCmtrtofM\d(Uaex,0€t..\SM. 
■There  are  (1)  mntif  easea  at  bastardy,  tbe  VDaiaD  being  nsnall;  Bned  or 
whifped  and  tbs  man  in  most  easag  sentenced  merely  to  contriboCe  to  the  child's 
■Dpport:  for  a  few  examples  see  jrjW.Beiwrdxt^  IheCmrtofOai.Sation'ofBiiffMc, 
I.  ill  (17CG),  ISO,  is:  (ITWi  II,  SM  (1710);  HI,  IM,  30)  (1724);  IV,  S31  (1731):  Maa. 
ti«canU  <4  lAe  Court  i^  Om.  Saiiont  «f  Uiddlaex.  U.  1B7,  203,  2U  (17Z»-30)j  (Z) 
klUIog  of  ba»Urd.  at  least  (en  conyictions  betvoen  IWa  and  1T2S,  In  nine  of  vhiob 

capital  seDtsnee  after  1?^:  see  examples  in  Jtf^.  RecoiiUi  of  the  Sui)erior  Cmirl  of 
Jwlicahin.  II  {1686-1700).  19.  »)i  III  (1700-1714),  tol.  SIO:  ibid.  (l725-!9).  lol.  lU;  ibid. 
(1772),  (ol.S8;  ibid.  (1757-50),  IK;  (S)  misoogenatiyo  fornication,  a  nnmber  of  munM. 
thewhjts  womon  almost  always  rooeiying  twenty  Btriins:  eiampleaia  USS.  Record* 
<^  tlte  Court  qf  Ben.  Seaiom  of  Bmfntli,!.  JUit'OB),  a»  (1710);  n.  4S.45<1^):  (U 
rape,  at  least  two  OS-ws:  MSS.  Records  c/  Superior  Court  of  JwJicatiira  (173»-40). 
(oL  &5;  ibid.  (17a7-ae).  fol.  261;  (S)  prostitution  at  wife,  one  essai  MBS.  JTlnsIa 
Book*  qf  the  Court  qf  Oen.  Seaiont  of  Suffolk.  Ill,  Dec.  S,  17Se.  The  darker  crimen 
re.  howeyei,  not  anJtiwwD  to  the  [nriod  of  the  first  charter.  Between  1S7(  and 
1  in  Massaohosells  four  persona  were  sentBOced  to  death  tor  rape:  Noai* 
le  Court  of  AuUlanU,  I,  n,  90,  74,  IW. 
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period  ending  in  1725;  and  the  second  the  years  1726-80. 

Within  the  former  period  (Table  IV)  the  records  of  the 

general  eessions  of  Suffolk  for  the  years  1702-25,  inclasiTe, 

TABLE  IV 

SOHltABt  OP  FOBNICATIOM  CaSBS  BEFORE  THE  GeNERAI.   BeIBIOKB  Or    SnTFOI.S 
COUHTI,  1702-2S,  AND  THE    QSNEBII.  SSSBIOKB  OF  UlDDLBSBI 

ConMTi.  ieBB-17S5 

Between  1702  and  1725  the  following  cases  brought  couTictioo 

before  the  general  sessions  for  Suffolk  count}': 

Coses  of  fornication  where  the  woman  alone  was  sentenced    ■     104 

Cases  of  conception  before  marriage  with  fine,  and  in  a  few 
cases  fine  or  whipping  for  huaband,  or  both  husband 
and  wife 48 

Cases  of  woman  fined  or  whipped,  and  putative  (or  acknowl- 
edged) Father  sentenced  to  maintenance  of  child      ■         ■       44 
Between  1692  and  1725  there  were  the  following  convictions 

before  the  general  sessions  for  Middlesex  county  (each  case  stands 

for  both  man  and  woman  if  both  were  tried): 

Cases  of  fornication 135 

Cases  of  fornication  and  conception  before  marriage  -        -         155 

yield  forty-eight  cases  of  conviction  of  married  couples  for 
pre-nuptial  misconduct,  as  compared  with  148  cases  of  single 
women  sentenced  for  the  same  offenses.'    The  corresponding 

■  Here  aro  two  tniicBl  cases : 

Aug.  27, 1711:  "  JcEstih  Hulbrook  and  Haiy  Cooks  ....  beiziK  proMnted  .... 
for  taraioatioD.Hsappaarodaarl  owned  thDsamo;  and  tbsC  he  U  eiuce  Unrried  to 
h*r.  Ordered  Tbat  [he)  ....  ihall  luj  a  Fine  of  Three  ponzids  in  bobnif  of  himself 
and  hia  Zd  Wife  i,  Costa  ....  BCanding  Comitted."— ifrSS.  Aeconfi  <^  tlie  Cuurt  itf 
Oen.  aaiioju  of  Suffolk.  I.  234. 

April  (,  1731;  "MarjShaw  the  Wi(s  of  Benjamin  Shaw  ....  being  presented 
for  haviog  a  cliild  in  September  last,  abont  Bie  Uontbs  after  Hart iage,  appeared 
and  owned  the  same.  Ordered  That  [sbel  ....  par  a  floe  of  Forti  SbilUaga  .... 
Costs landing  committed, "— 70 id,,  in,  8S. 

A  SGDtauca  that  laclndoa  the  alternative  of  whipping  Is  rare;  tor  an  example 
(Jnl;.  noS)  see  Ibid.,  I,  I.  The  prooeedingB  in  tbe  oa»o  of  Beujamin  and  Hopestill 
Allea,  Haroh  S,  lGga-7-NoT.  23,  IflM.  are  eapeciellr  inatrnDtiro.  They  were  presonted 
by  the  grand  jury  of  Bristol  tor  haTiog  a  ohild  wltbin  six  months  after  pablishmeot. 
Hopestill  was  fined  50  shillings,  or  to  bo  whipped  ten  stripes.  On  appeal  to  tbe 
saperioT  ooart  the  legality  of  the  merriago  was  called  in  qaestioa.  Tbe  privilege  of 
appeal  was  granted  by  special  act  of  the  leRislatnre:  with  the  USS.  Karlv  Court 
Filet  of  aMffolk,  No.  ST28,  compiire  the  AfSS.  Record*  af  tlie  Superior  Court  of 
Judtculvre.  II,  19S:  and  the  petition  and  act  rogardiug  appeal  in  SiSS.  Hats. 
Arehiva,  XL,  176, 178,  ti3. 
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records  of  the  general  Heaaioaa  of  Middlesex  for  the  years 
1692-1725  contain  the  extraordinary  nnmber  of  155  cases 
of  the  first  class,  as  compared  with  135  of  the  second.  In  a 
great  many  instances  the  husband  or  both  husband  and  wife 
appear    "freely  and   Toluntarily"   and  confess  their  guilt. 

TABLE  V 


Single  women 

Appeared  and  coatessed 

Confw«ed  on  recognizBDce 

Pleaded  guilty 

Pleaded  KUi'ty  and  named  man 

Conf.onrecognii'oceand named  ma 

Appeared,  conteased,  and  named  ma 
Married  coupler  

Appeared  and  conteaaed 

Pleaded  guilty 

Pleaded  not  guilty,  but  convicted  . 

Appeared  and  confessed 

Pleaded  guilty 


Total B5 115  57  32  48  33  77 


11 


ThiB  is  especially  tme  dnring  the  decade  following  1716, 
there  being  five  such  confessions  at  one  sitting  of  the  court, 
fonr  of  them  on  one  page  of  the  record. 

The  results  for  the  later  period  (Table  V)  are  stili  more 
striking.  Before  the  Middlesex  court  alone,  daring  the 
fifty-five  years  commencing  in  1726,  were  523  cases  of  single 

1 1n  additioD  to  tho  714  CBMS  minprlBecl  in  the  table,  daring  tbe  same  period  T3 

D,  porhapa  all  involved  in  those  oases,  were  botore  the  ooart  as  tolloVB: 

taLLera.  Mi  settled  out  ol  ooort.S;  appeared  and  gave  bond  to  bits  the 

town.R:  roniioalioD.  pleading  Koilty.  3.    Of  these  one  (17S0)  was  Ooed  £Sj  andoos 

(11&>  was  siTea  tbe  oboice  of  10  shillings  or  len  stripes. 

>  Ponuoation  before  maniaca  (pimnmablj  wltb  hosbaod). 
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women  and  191  cases  of  married  couples;  but  189  of  these 
couples  were  tried  during  the  twenty-five  years  ending  in 
1750 — there  being  but  two  isolated  cases  of  confession  after 
that  date — and  181  within  the  first  fifteen  years.     On  the 

TABLE  VI 
Pbnaltibb  Imfobkd  nr  Casks  Comfbiskd  nr  TABiiB  Y  i 


Fine 

Single 
Women 

Married 
Couples 

Wives 

Fine 

Single 
Women 

Married 
Coaples 

Wivw 

£12^.... 

•  • 

1 

•  • 

20b. 

43 

3 

•  • 

£0 

1 

•  • 

•  * 

158 

20 

•  • 

•  * 

£6 

1 

2 

•  • 

10b. 

96 

2 

8 

£5 

18 

37 

•  • 

5b. 

169 

16 

£4 

48 

61 

3 

4s. 

11 

» 

• . 

£3 

6 

•  • 

•  • 

3&. 

13 

> 

8 

50b 

10 

•  • 

1 

2b. 

7 

» 

■ . 

40b. 

24 

2 

4 

iB 

10 

1 

30b. 

9 

•  • 

3 

Total.. 

494 

109 

32 

25b. 

8 

1 

•  • 

other  hand,  837  single  women  were  convicted  during  the 
twenty-five  and  257  during  the  same  fifteen  years.  Again, 
118  out  of  the  181  married  couples  tried  between  1726  and 
1740  appeared  and,  presumably,  freely  confessed  their  faults. 
The  leading  years  in  this  regard  are  1730  with  twelve,  1732 
with  twenty-nine,  and  1734  with  sixteen  confessions.  The 
leading  quinquennium  is  the  second  (1731-35)  with  sixty- 
six  confessions   as   compared   with  thirty-nine  in  the  first 

I  In  general  the  later  the  date  of  the  case,  the  smaller  the  fine.  With  few 
exceptions  fines  of  25  shillings  or  less  are  after  1745 ;  and  most  of  those  for  5  shillings 
or  nnder  are  many  years  later.  The  *'  married  conples  "  and  the  *^  wives  ^*  are  only 
fined.  Eight  ** single  women'*  have  the  alternative  of  fine  or  stripes  as  follows: 
One  (1734),  £5  or  5  stripes;  two  (1755, 1770),  £3  or  10  stripes;  two  (1746, 1756),  50 shil- 
lings or  10 stripes,  the  first  being  an  ''old  offender; "  one  (1751),  an '' old  offender/* 
40 shillings  or  10  stripes;  one  (1758),  10  shillings  or  10  stripes;  one  (1761),  5  shillings 
or  10  stripes.  One  woman  (1747),  whose  child  is  a  mulatto  bastard,  is  given  20 stripes 
and  sold  into  ''service."  In  two  similar  cases  (1759, 1772)  10  and  20  stripes  respect- 
ively are  deemed  sufficient;  while  in  another  instance  (1761)  an  "old  offender"  is 
sentenced  to  20  lashes.  In  the  later  years,  it  will  be  noted,  stripes  decrease  in  money 
value.  On  the  other  hand,  with  the  progress  in  humanism,  they  are  probably  lighter 
and  therefore  worth  less. 
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(1726-30)  and  nineteen  in  the  third  {1736-40).  To  offset 
these  figures  we  find  thirteen  presumably  voluntary  confes- 
sions by  single  women  in  the  second  qninquenniam,  none  in 
the  first,  and  two  in  the  third.  These  facts  seem  to  point 
directly  to  the  action  of  special  causes  in  producing  this 
kind  of  immorality,  or,  at  any  rate,  its  confession.  Whether 
this  action  was  local  for  Middlesex  cannot  positively  be 
determined  from  these  documents  alone;  although,  as  will 
soon  appear,  other  evidence  shows  that  this  cannot  be 
assumed.  After  1725  the  records  for  Suffolk  are  incom- 
plete; but  it  is  surprising  that  during  the  seven  years  (Sep- 
tember, 1725,  to  October,  1732)  covered  by  Table  VII  there 
were  in  that  county  only  seven  convictions  of  married 
couples,  not  one  of  whom  freely  confessed,  as  compared  with 
forty-eight  cases  of  single  women,  including  one  confession. 

There  can  be  little  doubt  that  in  the  eighteenth  century, 
just  as  in  the  age  preceding,  the  general  cause  of  this  ante- 
nuptial immorality  —  and  probably  also  of  some  part  of  the 
similar  misconduct  of  single  persons  whose  engagements 
were  not  followed  by  wedlock — -was  the  custom  of  solemn 
pre-contract  which  still  survived.  During  the  second  quar- 
ter of  the  eighteenth  century  the  penalties  were  relatively 
severe,  though  not  so  rigorous  as  during  the  period  of  the 
first  charter;  but  the  facts  exhibited  in  Table  VI  show  that 
the  courts  still  treated  pre-nuptial  offenders  more  mercifully 
than  those  who  were  not  married. 

To  determine  the  special  cause  of  the  sudden  rise  in  the 
number  of  confessionB  during  the  same  period  is  a  more 
difficult  matter.  It  is  not  improbable  that  a  suggestion  of 
Charles  Francis  Adams,  regarding  another  aspect  of  the 
preblem.  may  give  ua  a  clue  to  its  right  solution.  Already 
the  practice  of  church  confession  of  these  offenses,  in  obedi- 
ence to  judicial  decree,  has  been  noticed  ;  and  independently 
of  the  ooarta,  as  a  religiooB  expiation,  sacb  acknowledgments 
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were  reqaired  by  the  aathority  of  particular  clmrcheB.  In 
the  eighteenth  century,  if  not  earlier,  under  the  "seven 
mouths  role,"  the  colpable  parents  were  forced  to  hnmble 
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TABLE  vn 
>  OnnRAi.  SnsioH*  or  Buwwolm  ConriT, 


Sum 

i 

% 

= 

1 

lit 

11 

%°S=";. 

1 

^lorfOstripes 

2 

1 ; 

1  .. 
1  .. 

1  .. 
1  .. 

1 . 

1 
2 

' 

I 

1 

i  S 

..  1 

T 

£2  or  10  etripes 

..  1 

Married  couplet* : 
Fornication  l>e(ore  marriage,  man  alone  accns'd 

1  1 

Fornication  before  mar'ge. woman  alone  accua'd 

1 
1 

7 

.. 

1  .. 

1 
i 

Total 

8 

8 

10  6 

5  56 

themselTes  before  the  whole  congregation  or  else  expose  their 

innocent  child  to  the  danger  of  eternal  perdition.'     Yet,  in 

I  Darius  the  psttod  Brealia  fifteen  ciww  of  pntatlTS  tathers.  'Volantarr  acensa- 

tiona  of  catBtiie  fathers  were  looked  OD  with  BOBpIcioD.    In  the  fragments  of  later 

it  SnffoUc  it  ig  not  nnoommoD  for  the  court  to  nbue  to  pat  the  woman  on 

after  mar 


her  oath  ![ 

3Bj  this  role  ohlldreD  bom  In  less  than  ssTen  w 
rafnsed  baptUm,  that  is,  were  put  in  peril  of  eternal  damnation,  nnlesa  the  parents 
madepnblieooateesiOD  of  their  fault  before  the  whole  oooBregatioD :  ADUtt,  Borne 
Phaaa  o/8txual  Immoralily,  3)  ff . 

In  like  spirit  other  oSensaa  were  aubjeotad  to  obnroh  discipline.     For  minor 
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spite  of  the  fact  that  the  clergy  had  thus  devised  a  punieb- 
ment  more  terrible  to  bear  than  the  finee  or  Btripes  imposed 
by  the  criminal  law,  during  the  very  period  under  consider- 
ation the  church  records  show  a  great  increase  in  the 
number  of  confeesions.  Adams  suggests  that  an  expla- 
nation may  be  found  in  the  religious  excitement  which  gen- 
erally prevailed  during  the  second  quarter  of  the  eighteenth 
century,  the  period  which  includes  the  "Great  Awakening" 
under  Whitefield  in  1740,  the  Northampton  revival  of  1735, 
"engineered  and  presided  over  by  Jonathan  Edwards," 
and  earlier  "harvesta"  of  the  same  character.'  At  Brain- 
tree,  for  example,  there  was  a  vast  increase  in  the  number 
of  church  confessions  during  the  pastorate  of  John  Hancock, 
1726-43,  It  was  "everywhere  noticed  that  the  women,  and 
especially  the  young  women,  were  peculiarly  susceptible  to 
attacks  of  the  spiritual  epidemic.  Jonathan  Edwards  for 
instance  mentions,   in  the  case  of  Northampton,   bow  the 


ahortoomioga,  snch  ai 

"  ■aiponded  "  from  tl 
tion  "  on  refu9Bl  to  co 
oomplfita  a  boclbI  osti 

iUoatrated  b;  the  cat 

'*  mupeodod  "  on  the 
witiieuea  taise. 


cheating,  the  cnlprit,  after  oiatnl 


;  and  this 


demned  t< 


I,  was  niqalrsd  to  giTS 

,  For  adultery  the  pcaatty  was  "aifmnmnnica- 
iDishmenl  In  Puritan  New  EnKland  meant  as 
lid  in  old  England  daring  Cho  Middle  Aites.  Sooie- 
'esulted  from  these  cbQreh  trials:  and  this  is  veil 
ail  MuoD  who,  in  1783,  on  Che  nnaworu  [eatimony  o( 
Uesed  miscondliet,  thirty  years  aKar  she  was 
be  same  cbarBo.  She  poeicitely  declared  the  evidence  of  the 
le  waa  then  an  old  woman;  but  "there  was  no  friend  or  attornej 
!ore  the  sclt-rigbteoas  tribanal;  and  withoQt  croBB-eiamininB  the 
unsworn  wJtueBees,  the  charch  loted  (men  only  were  aUowod  to  Tote)  that  she  is 
guilty  of  Che  obaige."  For  weeks  oho  Tefased  to  "confssa."  altbough  she  was 
"  admonished  "  by  the  parson  and  "  labored  "  with  by  the  brethren.    At  lost  beloro  a 

who  in  bis  condemonCion  deaeribes  her  'as  being  litiibly  a  hardoned  sod  Impenitent 
ainoeroot  of  the  visible  Kingdom  of  Christ,  one  who  onghc  to  be  viewed  and  treated 
by  oil  good  people  as  a  heathen  and  pablicaD  <o  immineot  daoger  of  eternal  perdi- 
tion'": For  a  fall  discussion  of  this  case  see  the  fosciualius  tHwk  of  B1.IBS, 
Colonial  TimetoH  Biutard'a  Bap,  99-101, 111-11. 

iAdakb.<ii>.  ri(..ZSff.  The  foIlowlliR  scares  works  are  in  the  Hariard  library: 
JoMATBAN  Edwakdh,  TkougkU  Concerning  lAe  Fraatt  Kevii^al  of  Selioion  in  Nem 
Jinffland  (London.  lllS):  Cbacncet,  A  LcUer  from  a  OenttemaH  to  Ur.  Oeoroe 
Wuliarl  ,  ,  .  .  concarniug  the  atatt  of  BtUgion  in  tiein  Eno'and  (Ediabnrgb.  i:U). 
igTennant  andWhlCefleldiT'AeSfuteo/n'eliciiiniiiJVeU'  EnelorW  1  Glasgow, 
nay-,  and  especially  the  l^ttr from  Sevi  Englanil  (17(2),  l,doscribiiis  the  symptoms 
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young  men  of  that  place  had  become  ^addicted  to  night- 
walking  and  frequenting  the  taverns,  and  lead  practices; 
and  how  they  would  'get  together  in  conventions  of  both 
sexes  for  mirth  and  jollity,  which  they  called  frolicks ;  and 
they  would  spend  the  greater  part  of  the  night  in  them  ;* 
and  among  the  first  indications  of  the  approach  of  the  epi- 
demic noticed  by  him  was  the  case  of  a  young  woman  who 
had  been  one  of  the  greatest  'company  keepers'  in  the 
whole  town,  who  became  'serious,  giving  evidence  of  a  heart 
truly  broken  and  sanctified.'  This  same  state  of  affairs 
doubtless  then  prevailed  in  Braintree,  and  indeed  throughout 
New  England.  The  whole  community  was  in  a  sensitive 
condition  morally  and  physically.'' '  The  morbid  quickening 
of  the  conscience  would  thus  naturally  result  in  a  greater 
number  of  confessions  rather  than  in  an  increase  of  sexual 
license  ;  and  this  same  cause  seems  adequate  to  explain  the 
extraordinary  number  of  confessions  which  we  have  found 
in  the  contemporary  court  records.'  Besides,  after  the  sin 
had  been  disclosed  before  the  congregation,  an  acknowledg- 
ment in  court  would  almost  necessarily  follow.  It  would  be 
very  strange,  however,  if  there  were  not  a  considerable 
increase    in    immorality.      The    practice  of    bundling,  as 

1  Adams,  op.  cit.^  28. 

3  The  chnrch  confessions  of  married  conples  and  single  persons  continued  lon^ 
after  confession  ceased  to  be  made  in  court.  In  Qroton  the  ''seven  months  mle*' 
was  put  in  force  in  1765  and  not  abrogated  until  1803.  Under  its  operation  '*  the 
records  of  the  Groton  church  show  that  out  of  two  hundred  persons  owning  the 
baptismal  covenant  in  that  church  during  the  fourteen  years  between  1761  and  1775 
no  less  than  sixty-six  confessed  to  fornication  before  marriage.  The  entries  record- 
ing these  cases  are  very  singular.  At  first  the  full  name  of  the  person,  or  persons  in 
the  case  of  husband  and  wife,  is  written,  followed  by  the  words  *  confessed  and 
restored  *  in  full.  Somewhat  later,  about  the  year  1763,  the  record  becomes  regularly 
'Confessed  Fornication' which  two  years  later  is  reduced  to  'Con.  For.;*  which  is 
subsequently  still  further  abbreviated  into  merely  '  C.  F.*  During  the  three  years 
1789, 1790,  and  1791  sixteen  couples  were  admitted  to  full  communion ;  and  of  these 
nine  had  the  letters '  C.  F.'  inscribed  after  their  names  in  the  church  records."  The 
practice  existed  at  Dedham,  Roxbury,  and  probably  throughout  Massachusetts: 
Adams,  op.  cit.,  20-23,  citing  Butlbb,  Eiatory  of  Oroion,  174,  178,  181 ;  WoBTHlNa- 
TON,  History  of  Dedham,  108, 109;  and  Report  of  Boston  Record  Commisnon,  vi,  98, 
patsim. 
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Adsms  believes,'  may  have  afforded  ready  opportunity.  Any 
violent  or  protracted  diatarbanoe  of  the  mental  or  nervous 
equilibrium,  often  tending  to  produce  sexual  escessee,  would 
be  Bur©  to  find  "vent"  in  bo  dangerous  a  cuetom,  especially 
when  sanctioned  by  the  recognized  doctrine  of  betrothal. 

Finally  it  is  not  without  interest  to  note  that  the  higher 
legal  significance  of  the  "contraction,"  as  compared  with 
that  of  the  English  sponsalia,  is  due  mainly  to  the  inSu- 
ence  of  the  Jewish  law.  The  code  of  Moses  mentions  no 
fixed  ceremonies  for  concluding  marriage.'  But  precisely 
the  same  relation  as  by  the  Puritans  is  fixed  between 
marriage  and  betrothal.  For  criminal  assault  upon  the 
betrothed  "damsel  that  is  a  virgin"  and  for  adultery  the 
death  penalty  is  prescribed.'  Later,  however,  the  rabbinical 
law  establishes  "certain  legal  formalities  for  the  act  of  con- 
cluding marriage.  The  act  consisted  of  two  distinct  parts, 
intervened  by  the  lapse  of  a  certain  time,  the  betrothmeot 
and  the  nuptials."  *  To  constitute  a  legal  betrothment  the 
mere  consent  of  the  parties  did  not  suffice.  The  perform- 
ance of  a  solemn  act  whs  required.  This  consisted  in  the 
man's  giving  to  his  chosen  bride  in  the  presence  of  two 
witnesses  either  a  written  instrument,  sK'tar,  or  a  piece  of 
money,  kaseph,  and  saying:  "Be  thou  consecrated  (wedded) 
to  me.^"     The  contract  thus  made  is  not  a  "mere  promise 

I  AsuiB.  op.  cil.,  SI  ff.,  3t.  JcDD,  Hittory  of  Hadleii  (Nortbanpton,  U6S).  til, 
note,  moatloaa  Joaa(hao  Edwards's  eeinmn  against  bundling. 

lUlBLZniSK.  TheJtwUh  Law  of  UarTiaae  and  Divorce.  Ti. 

■  DflOt.aa:?!  S:3S-29.  'Uielzikeb.oj).  cif..  7J. 

s/6id.,  Tg.  "As  tliB  formality  o(  contracting  marriage  bj  moony  bad  in  the 
Babbinical  Law  merely  a  symbolical  cbnroctac.  a  coin  of  tho  Isaat  lalns  (tbe 
peruta,  tbs  smallest  osad  ia  Pate^tiae).  and  evuu  any  utbet  object  repraseoting  such 
a  raloo,  could  be  aaed.."—  Ibid.,  IS.  Tha  practice  may  have  been  deriTod  from  tbe 
Koraan  coanptio.  "Tbe  rabbinical  (ormaLity  dtifers.  bowerar,  from  the  Boman  itl 
thli,  that  the  act  is  done  b<r  the  man  ualy :  Ae  gitoa  the  mnoef  or  its  tbIuo,  and  he 
spoakstbe  formula,  white  hercoosent  ii  eipressed  by  her  silent  acneptaooe  ol  both. 
Tbia  passivity  on  her  side  Is  in  cousoquenoa  ol  tbe  Talmadic  principle  baaed  on  tha 
upHMiionDSed  in  tbe  UosaiD  law:  ■  If  A  Han  Taketh  A  Wife i '  be  Ukei  aodsbali 
taken ;  he  is  tbe  active  sad  she  tbe  passive  party."— 7alm.  JTldilluhin.  U  and  tb; 
HiBLZiNEK,  op.  cir..  78  n,  :.    DnriuK  tbe  HiddloAges  It  became  oaatomary  to  us*  a 


i  instead  ot  tbe  piece  ut  money :  ibid.,  79,  80. 
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to  marry,"  with  civil  consequenciea  for  non-fulfilment.  "It 
Ib  the  very  initiation  of  marriage.  The  betrothed  parties 
are  in  some  respects  regarded  as  married,  though  not  yet 
entitled  to  the  marital  rights  nor  bound  to  fulfil  any  of  the 

mutual    duties    of    conjugal    life The    betrothment 

could  be  dissolved  only  through  death  or  a  formal  bill  of 
divorce." ' 

Among  the  Jews  it  was  quite  customary  for  the  betrothal 
to  be  preceded  by  an  "engagement,"  but  it  was  not  legally 
required,'  The  Puritan  went  farther  in  this  regard,  regu- 
lating proposal  aud  courtship,  as  well  as  the  pre-contract 
and  nuptials,  by  statute. 

r.       BBBAOH    OF    PBOMIBB    AND    HABBIAGE    POBTIONS 

The  New  England  contraction  or  public  betrothal,  when 
its  social  and  legal  consequences  are  considered,  is  thus 
seen  to  be  an  institution  of  far  more  historical  interest  than 
the  scanty  attention  it  has  hitherto  received  would  lead  one 
to  infer.  This  is  all  the  more  apparent  when  the  accom- 
panying practice  of  legal  courtship  is  kept  in  view.  Never, 
perhaps,  in  any  modern  society  has  parental  control  been  so 
pronounced.  But  if  consent  were  once  given  and  sealed  by 
a  contract  in  due  form,  it  could  not  be  lightly  withdrawn. 
The  early  records  abound  in  notices  of  suits  for  breach  of 
promise.  The  colonists  were  a  litigious  people;  and  mem- 
bers even  of  some  of  the  best  families  do  not  hesitate  to 
drag  their  matrimonial  difficulties  into  court.  Sometimes  a 
jilted  lover  sues  his  fickle  sweetheart;  or  a  forlorn  maiden 
seeks  satisfaction  from  her  betrothed  spouse.  Thus  the 
Massachusetts  court  "orders  that  Joyce  Bradwicke  shall 
giue  unto  Alex:  Becke  the  some  of  xx^,  for  promiseing  him 
marriage  w'^'out  her  ffrends  consent,  &  nowe   refuseing  to 

IMlELZINZB,  Tlie  Jeviiih  Lata  of  MaTTiage  and  Dioorce,  7(1. 
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pform©  the  same." '  Likewise  in  the  Plymouth  jnrisdiction 
we  find  John  Sutton  complaining  "against  Mary  Russell,  in 
an  action  of  the  case,  to  the  damage  of  two  hundred  pounds, 
for  engageing  herselfe  to  another  by  promise  of  marriage, 
whenas  shee  had  engaged  herselfe  by  promise  of  marriage 
vnto  the  said  John  before.  The  jury  find  for  the  plaintiffe 
fifteen  pounds  damage,  and  the  cost  of  the  suite  which  came 
to  1"*  10*  e**."'  But  this  did  not  entirely  end  the  matter. 
In  1662-63  the  case  was  taken  up  for  review,  Mary  having 
in  the  meantime  become  the  wife  of  John  Jacob.  After  a 
careful  rehearing,  the  court  reaches  the  curious  decision 
that  Mary's  "actinges  hane  bine  such  ....  as  may  not 
reflect  vpon  her  disparagement,  wee  apprehending  that  what 
wrong  hath  bine  vnto  John  Sutton  heerin  hath  bine  rather 
occatiooed  by  her  father  than  by  ....  herselfe,  shee  haue- 
ing  heard  such  thingea  concerning  the  said  Sutton  as  might 
justly  discurrage  her,  although  the  tmth  of  these  reports 
wee  see  not  cause  to  determine."  Whereupon,  oddly  enough, 
it  is  decreed  "that  the  aboueaaid  John  Sutton  doe  pay  vnto 
John  Jacob  ....  the  extme  of  fifty  shillings.'" 

Sometimes  a  parent  joins  with  his  aggrieved  child  in 
seeking  reparation;  as  when  "Richard  Silnester,  in  the  be- 
halfe  of  his  daughter,  and  Dinah  Silnester  in  the  behalfe  of 
herselfe"  recover  twenty  pounds  and  coats  from  John  Pal- 
mer, "for  acteing  fraudulently  against  the  said  I>inah,  in 
not  pforming  his  engagement  to  her  in  point  of  marriage."' 

The  proceedings  of  the  Maflsachusetts  courts  contain  the 
record  of  many  similar  suits  under  a  variety  of  conditions. 
Some  are  ordinary  cases  of  breach  of  promise,'  In  1733  a 
woman  was  awarded  two  hundred  pounds  and  costs  at  the 

1  Miw.  Col.  Rec,.  1, 10*.  >W»n..  CoL  Rec..  VD,  101. 

■  md..  109.  •lbiil.,im. 

*  For  aiamplea  bdd  MSS.  Becprdi  of  tite  Omntv  Omrt  of  UlMlati  (Apr.  2.  IflSI}, 
l,VSi;M83.EaHiiC€HiTtFUe»oSSMffolli{l«eA).iii>.!>n:MBS.Rtcord»of  the  Superior 
CouHttt  Jttiicattir*  (1129^).  tal.3SI|  ibid.  (17ZS-30).tol.  338;  ibid.  (1730-33).  tol.  US. 
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expense  of  her  betrothed  who  after  jilting  her  had  married 
another,  although  he  had  first  beguiled  her  into  deeding  him 
a  piece  of  land  ''worth  £100.'''  Hopestill  Aldrich  in  1764 
was  not  so  snccessfol.  The  higher  court  on  appeal  declined 
to  give  her  damage,  because  after  beginning  her  action 
against  the  faithless  Darius  Daniels  she  had  married  David 
Bowin,  ''who  is  still  living  and  is  her  lawful  husband.'''  A 
number  of  cases  a£Ford  further  evidence  of  the  danger  lurk- 
ing in  the  New  England  doctrine  of  espousals,  the  indemnity 
sought  being  intended  in  part  to  punish  personal  wrongs 
committed  under  cover  of  pre-contract.* 

Puritan  lovers  did  not  always  hesitate  to  prosecute  their 
parents  for  refusing  marriage  when  permission  had  once 
been  given.  Such  was  the  fate  of  Hope  Allen,  who  admitted 
before  the  Massachusetts  court  that  "he  did  give  his  consent 
y^  y®  said  Mr.  Deacon  should  haue  his  daughter;"  and  ac- 
cordingly for  breaking  his  word  he  was  censured,  and  had 
to  pay  a  fine  of  ten  pounds  for  his  "  irregular  procedure."  * 
The  action  might  take  a  still  more  interesting  form,  includ- 
ing both  the  recreant  parents  and  the  promised  consort  in 
the  same  complaint.  In  this  way  Richard  Sutton  alleges 
*' against  Moses  Symonds  and  Sarah,  his  wife,  and  Elizabeth 
theire  daughter,  that  shee,  the  said  Elizabeth,  hath  made  a 
promise  of  marriage  vnto  him,  and  is  hindered  by  the  parents 
....  from  proceeding  with  her  therin."  The  court  after 
due  consideration  decides  that  Moses  ought  to  pay  the  said 
Bichard  "  the  suine  of  three  pounds,  for  satisfaction  for  his 

1 /Z»ui.  (1735-86),  fol.  24s. 

sCase  of  Daniels  v.  Bowin  ef  ux, :  ibid,  (1764-65),  fol.  4. 

SThns  in  1686  John  Bow  was  sentenced  for  *' committin«r  folly  with  Martha 
Beale,  then  serrant  to  his  father,  A  publishing  himself  in  marriage  to  her  and  now 
denying  to  accomplish  the  marriage.**  —  M8S,  Reeord$  of  the  County  Court  of  Middle' 
9ex,  rv,  218.  For  other  cases  of  this  kind  see  M8S,  Recorda  of  the  Superior  Court  of 
Judicature  (1790-31),  fol.  1;  ibid,  (1745-46),  fol.  258;  MSS.  Early  Court  Filet  of  Suffolk 
(Not.  19, 166S),  No.  600. 

4  Ma8M,  Col,  Rec,y  IV,  Part  II,  458. 
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time  and  charges  spent  about  the  gtniBee;"  bat  not  with- 
ont  kindly  releasing  the  couple  from  their  engagement, 
"vnlesB  on  second  considerations  they  shall  see  cause  to  re- 
new theire  former  eouenanta," ' 

These  illnstrations  would  seem  to  show  that  the  blighted 
hopes  and  disappointed  affections  of  New  England  lovers 
were  not  judicially  reckoned  at  an  extortionate  figure.  But 
those  were  the  days  of  "small  change"  in  all  domestic  af- 
fairs. As  a  matter  of  fact,  the  colonists  were  a  close-fisted, 
bargaining  race;'  and  in  no  respect  [>erhaps  were  they  more 
prudent  than  in  their  matrimonial  transactions.  Sometimes 
very  careful  contracts  were  executed  in  court  regarding  the 
property  rights  of  the  future  husband  and  wife.'  Often  be- 
fore betrothal  and  almost  invariably  before  wedlock  an  exact 
arrangement  was  made  between  the  parents  touching  the 
marriage  portion  on  either  side.  The  "  higgling  of  dowries," 
snggests  Weeden,  was  one  of  the  most  "singular  practices" 
of  New  England  life.'  Even  paupers  were  provided  a  mar- 
riage portion  at  the  county's  charge.'     No  shrewder  hand  at 

IFlym,  Col.  Sfc.X.nt- 

■  For  man;  pnwta  of  tbe  ulna rdlx  economy  Bud  e>c««diaB  "  nMrneu  "  of  ths 
old  New  Enelandor  bob  Bubs,  C^jluiual  Tinea  on  fiuiunJ't  Bay:  Weedem,  Ecc.  and 
Boc.  HiH.  of  If.  S.;  •nd  asuociiillj  the  Diary  sod  Letter-Book  of  SabokI.  SBWXU.. 

■  ka  emmple  ia  afforded  bj  tha  Ftym.  Col.  Rec..  IV,  IflS.  wbore  a  stipolatioa  !■ 
entered  into  belwoeo  a  widuvnnd  ■  widower  abont  to  marry.    By  Hub  BRroemeiit  the 

jts.  as  they  shall  see  good  to  dispose  of  Uiem."  Tbe  wife  Is  to  retain 
"all  ber  bouse  and  l«od  goods  Realties,  tbat  abee  is  oow  possessed  of.  .  ■  .  .  to  dis- 
poseof  them  Btt  hoi  owne  free  will."  II  tbe  husband  die  first,  she  is  to  haTe"oiie 
third  [ite  ....  of  bis  aatato  that  boo  dieth  possessed  of  ...  .  during  her  life;" 
while  Id  ease  other  death,  Che  husband's  property  Is  to  ko  to  bis  heirs.  "  excepting 
harwearios  apparrell  and  ber  bod  aod  bedding  ....  which  shoe  eball  and  may 
line  att  her  deatb  to  whom  she  pleosetb."  Far  another  such  marriage  agreemeut 
:  Barly  Court  File*  of  Suffotlc  (ISII),  No.  1063.  Id  tbe  ttaS.  Record*  i^  llie 
Bmperior  Court  of  Common  Pleat  for  MiddUaex  (170'/).  I.  lOa,  is  a  suit  to  recover  a  gift 
made  to  a  flaucAe  as  legacy- 

•  WUDEH,  Ecc.  and  Soc.  Eia.  of  !f.  B.,l,  US;  cf.  ibid.,  I,  420,  II, Miff.;  also 
KauA  Otutom*  and  Fiukion*.  S3  fl..  U  B. 

iThns  in  IBS  "  Uary  Joauos  was  coDseDted  (o  be  token  care  of  by  the  oountrey. 
■nd  at  tbe  oonntreyes  charge."— Uiut.  Col.  See., 1,^30.  Foar  years  later  "  It  was 
ordered  the  Troosarei  should  giio  Uory  Joanes  Qre  pouuds  against  her  Harris^."  ~ 
/Hd.,U,a>. 
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a  bargain  exieted  than  Judge  Sewall,  whose  Diary  and 
Letter-Book  are  crowded  with  illitstrationa  of  this  and  other 
matrimonial  customs.  In  1712  we  find  him  planning  a 
match  between  his  daughter  Mary  and  young  Samuel  Ger- 
rish.  So  he  dines  with  the  father  and  "discourees"  with 
him  "about  my  Daughter  Mary's  Portion.  I  stood  for  mak- 
ing i!550  doe:  because  now  twas  in  aii  parts,  the  Land  was 
not  worth  BO  much.  He  urg'd  for  X600,  at  last  would  split 
the  X50.  Finally  Feb.  20.  I  agreed  to  charge  the  House 
Kent  and  Difference  of  Money,  and  make  it  up  to  ^00.'" 
The  worthy  magistrate  was  not  less  thrifty  in  managing 
bis  own  courtships,  never  for  a  moment  allowing  mere  senti- 
ment to  get  the  better  of  prudence.  From  the  outset  he 
was  lucky;  for  in  1676,  according  to  tradition,  he  received 
as  a  dowry  with  hia  first  wife,  Hannah  Hull,  her  weight  in 
pine-tree  shillings,  which  her  father,  the  mint-master,  meas- 
ured out  to  him  against  her  body  in  hia  own  scales.  In 
reality,  his  wife  brought  him  much  more  than  this  fabled 
treasure;  for  sis  years  after  the  wedding  be  came  into  the 
enjoyment  of  the  mint-master's  large  estate,  thua  laying  the 
foundation  of  bis  own  fortime  and  official  career,'  Hannah 
lived  with  him  more  than  forty  years,  bearing  him  seven 
sons  and  seven  daughters.  On  her  death  the  judge  writes 
to  a  friend:  "Wife  expired  on  Satterday  Oct.  19th,  a  little 
before  Sun-Sett ;  and  1  lost  my  most  constant  lover,  my  most 
laborious  Nurse;  which  produc'd  a  Flood  of  Tears  in  our 
Bed  Chamber.'" 

10  indgo  "  diokors  " 


ua.HMr.  Coll.,VI,S».  iDlikeapi 

iaagbtai  bad  been  sougbt  in  mai 

6  Uatt.  nut.  Coll.,  I,  27V-81;  - 


1  SewjU.!.,  Diarj/,  in  Z 
with  JoBe|)h  Dudley,  who 

■U.  Jr.i  idtm,  Letlvr-Booh,  IQ  6  Uiui.  HUt.  OolL^  I,  ZnSl;  Diary,  in  5  Hub.  Hitt. 
CML.VI.aO. 

i"Hflr  father  died  io  six  ysars,  leivina  bis  toTtaae,  whleb  was  large  for  that 
time,  to  his  daoghtar  and  hb  widow.  It  vas  practically  oae  estate  tor  the  mothei 
lived  In  the  most  affectlouata  intimacy  in  JndEe  Sewall'a  Family."— WeKuBR,  Ece. 
a«A  Boc.  H»t.  </  N.  B„  I,  tSD;  cf.  Hawtqokmk,  Qraiidfathsr't  Chair  (Boston,  1893), 
chap.  Ti,  Ue-Oi. 

iSEWALL-sLeUer^Sook.iDaJraH.  HM.  Coll..  n.83,  U  (letter  ot  Jan.  ZS,  ms, 
raternns  to  his  wife's  death  in  171T) ;  ef.  the  Diary,  in  iUon.  Hitt.  CoR..  YII,  Ul,  lU. 
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Soon,  however,  he  was  able  to  etem  the  torrent  of  his 
grief,  for  on  the  aixth  day  of  the  next  February  he  enters  in 
hia  diary:  "Wandering  in  my  mind  whether  to  lead  a  Single 
or  a  Married  Life."'  Indeed,  several  weeks  before  thifl, 
when  bis  wife  was  hardly  two  months  dead,  his  mind  and 
feet  had  begun  to  wander  in  the  direction  of  Madam  Win- 
throp,'  upon  whom,  in  his  uBual  kindly  way,  he  had  be- 
stowed certain  tokens  of  hia  regard.'  But  for  the  present 
the  charms  of  Widow  Winthrop  had  to  yield  to  those  of 
Widow  Dennison,  whose  goodly  estate  he  had  come  to  ad- 
mire through  having  drawn  her  husband's  will.'  Attending 
her  home  from  the  funeral  of  her  late  consort,  he  "prayed 
God  to  keep  house  with  her."'  This  was  in  March.  Pres- 
ently he  opens  serious  negotiations.  He  makes  her  nu- 
meroos  presents,  among  which  are  "A  pound  of  BeaaooB 
and  Proportionable  Almonds;"  a  "Psalm-Book  neatly  bound 
in  England  with  Turkey -Leather;"  the  "last  two  News  Let- 
ters;" "Dr.  Mathers  Sermons  very  well  bound,"  and  "told 
her  in  it  we  were  invited  to  a  wedding;"  a  "pair  of  Shoe- 
buckles,  cost  B*  S**;"  and  "Two  cases  with  a  Knife  and  a 
fork  in  each;  one  Turtle  shell  tackling:  the  other  long  with 
Ivory  handles  Squar'd,  cost  4^  G**."'  In  November,  after 
much  visiting  and  chaffering,  he  came  to  the  point.  "I  told 
her  'twas  time  now  to  finish  our  Business:  Ask'd  her  what  I 
should  allow  her;  she  not  speaking;  I  told  her  I  was  wil- 
ling to  give  Two  [Hundred]  and  Fifty  pounds  per  anum, 
during  her  life,  if  it  should  please  God  to  take  me  out 
of  this  world  before  her.  She  answer'd  she  had  better 
Ij^eep  as  she  was,  than  give  a  Certainty  for  an  uncertainty; 
flhe  should  pay  dear  for  dwelling  at  Boston.     I  desired  her 

1  Sbwall'b  Diarv.  la  5  Mata.  Biit.  Coll.,  Vn,  IK.  ^Ibld..  131, 16S,  IM. 

•  Feb.  3. 1718.  ho  writes:  "iMut  MBdam  Wiathrop,  Smoking  Flax  Inflamsd,  tha 
Jawish  Childran  a!  Barlin.  and  dit  small  vial  of  Tears."— Oiarp.  iaSMau.  Hitt.  OoU.. 
TII.IM.  On  March  II  he  Bends  her  acopyol  the  Berlin  J*itMhC0wer(»,i6id.,  711,177. 

t/Md..  177  (Uarch  19. 1718),  lU. 

t/bW,,  178, 17B  (Uarcb  26.1718|.  'Ibiit..  JgZ.  181. 138, 186, 190,  IW. 
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to  make  proposals,  bat  she  made  none.  I  had  Thoughts  of 
Publishment  next  Thorsday,  the  6^.  But  I  now  seem  far 
from  it.  May  G-od,  who  has  the  pity  of  a  Father,  Direct  and 
help  me."* 

This  is  by  no  means  the  end.  The  courtship  drags  along, 
and  they  continue  to  '^higgle  like  hucksters  and  pedlers.''* 
''She  said  she  thought  twas  Hard  to  part  with  All,  and  have 
nothing  to  bestow  on  her  Kindred.  I  said,  I  did  not  intend 
anything  of  the  Movables,  I  intended  all  the  personal  Estate 
to  be  to  her.  She  said  I  seemed  to  be  in  hurry  on  Satter- 
day  ....  which  was  the  reason  she  gave  me  no  proposals. 
Whereas  I  had  askM  her  long  before  to  give  me  proposals  in 
Writing;  and  she  upbraided  me.  That  I  who  had  never 
written  her  a  Letter,  should  ask  her  to  write."  So  the 
thrifty  judge,  although  his  "bowels"  did  "yem  toward 
Mrs.  Dennison,"  must  even  decide  that  Gk>d  "in  his  Provi- 
dence" directed  him  to  "desist."'  Later  the  widow  grew 
more  kind.  On  the  following  Lord's  day  she  came  to  see 
him  in  the  evening,  walking  all  the  way  from  Roxbury. 
She  "ask'd  pardon  if  she  had  affronted  me;"  and  plainly 
let  it  be  seen  that  she  was  not  averse  to  the  match,  if  only 
she  were  not  called  upon  to  "  put  all  out  of  her  Hand  and 
power"  and  could  "reserve  something  to  bestow"  on  her 
deceased  husband's  friends  "that  might  want."  But,  says 
Samuel,  "I  could  not  observe  that  she  made  me  any  offer  of 
any  part  all  this  while."  So  "she  went  away  in  the  bitter 
Cold,  no  Moon  being  up,  to  my  great  pain.  I  saluted  her  at 
parting."* 

Then  the  judge  turned  to  Widow  Tilly,  whom  he  married 
on  the  next  Thanksgiving  day  (October  29,  1719),  though 
she  pleaded  her  "Un worthiness  of  such  a  thing  with  much 

1  Ibid.,  202  (Nov.  1, 1718). 

s  Weeden,  Ecc.  and  Soc.  HUt.  of  N.  E.,  11,  542. 

» Sbwall,  loc.  cit,,  205  (Nov.  28, 1718).  <  Ibid.,  206,  207  (Nov.  30, 1718). 
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Respect."'  But  the  uaioii  was  short-lived;  for  in  May  of 
the  next  year  "a  very  Extraordinary,  awful  Dispensation" 
came  to  the  Judge.  "About  midnight,"  he  writes,  "my  dear 
wife  expired  to  our  great  astonishment,  especially  mine."' 

Already  by  the  following  December  he  wants  God  to  "yet 
again  provide  such  a  good  Wife  for  me,  that  I  may  be  able 
to  say  I  have  obtained  Favour  of  the  Lohd.'"  For  in  the 
meantime  his  mind  has  been  "wandering"  again  toward 
Catherine  Winthrop.  But  the  gentle  widow  is  now  very  coy 
and  close  at  a  bargain.  After  many  visits  and  some  inter- 
esting love  pasaages,*  the  judge  writes,  she  "was  Courteous 
to  me ;  but  took  occasion  to  speak  pretty  earnestly  about  my 
keeping  a  Coach:  I  said  'twould  cost  XIOO.  per  anum:  she 
said  twould  cost  but  £40."'  Clearly  the  issue  was  getting 
too  sharply  joined;  and  it  is  not  wholly  surprising  that  the 
lady  was  a  trifle  cool  at  her  suitor's  next  visit.'  Later  he 
asked  her  "when  our  proceedings  should  be  made  publick: 
She  said  they  were  like  to  be  no  more  publick  than  they  were 
already.  Offer'd  me  no  Wine  that  I  remember."  She  did 
not  offer  to  help  him  on  with  his  coat,  nor  at  his  request 
would  she  send  her  servant  Juno  to  light  him  home.'  It  is 
to  be  feared  that  Catherine  had  not  forgiven  her  suitor  for 
leaving  her  for  Widow  Dennison,  and  was  now  getting 
"even."  But  the  judge  stood  manfully  to  bis  arms.  At  the 
next  meeting  "I  told  her  ....  I  was  come  to  enquire 
whether  she  could  find  in  her  heart  to  leave  that  House  and 

I  Ibid.,  235,  232, 2S8. 
•  Letter  at  Dec  13,  1720,  to  Alexesi 
JToB.  Biit.  Cull..  II.  1:2, 1^. 

>  "Asked  berto  Aeqnit  me  of  EudGn 


1  ir  I  dro 


OotltoS.  ....  Told  hor 

drink  too  deep  dranshta  o(  FIhbsdri.    Sbe  had  talked  of  Canary,  her  Kbaeg  were  to 

me  belter  tbaa  the  beet  Canary. "—SrWall'b  Diary.  toc.eit„2ai. 

>/b(d.,BN.  *aid..tm. 

' "  I  prajr'd  ber  that  Jnna  might  Ught  me  home,  she  open'd  the  shatter,  and  said 
tWU  pretti  light  abroad;  Jnuu  oasweair  aadKon  to  bod."— /bill.,  Z71. 
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Neighborhood,  and  go  and  dwell  with  me  at  the  South-end; 
I  think  she  said  softly,  Not  yet.  I  told  her  it  did  not  ly  in 
my  Lands  to  keep  a  coach Told  her  I  had  an  Antipa- 
thy against  those  who  would  pretend  to  give  themselves; 
but  nothing  of  their  Estate.  I  would  [givoj  a  proportion  of 
my  Estate  with  my  self.  And  I  supos'd  she  would  do  bo.'" 
It  goes  without  saying  that  when  Sewall  made  hia  next  call 
the  lady  was  "not  at  home."  After  one  or  two  more  futile 
efforts"  at  coming  to  terms  the  grapes  began  to  sour.  The 
aged  wooer  somewhat  spitefully  closes  this  unlucky  chapter 
of  his  courtships  with  the  ungallant  remark  that  "I  did  not 
bid  her  draw  off  her  Glove  as  sometimes  I  bad  done.  Her 
dress  was  not  so  clean  bb  sometimes  it  had  been.  Jehovah 
j'ireh.'"     Thus  Eros  regained  hia  sight. 

Several  other  attempts  prove  not  more  successful  in  pro- 
viding the  venerable  widower  with  a  suitable  place  to  rest 
his  "weary  Head  in  Modesty."*  But  at  last,  humbly  con- 
fessing himself,  "aged,  and  feeble,  and  exhausted,"  he  offers 
himself  as  a  husband  to  Mrs.  Mary  Gibbs,  of  Newton,  who 
is  all  too  yielding  in  her  reply.'  For  with  this  gentle  dame 
the  astute  wooer,  erstwhile  so  meek,  at  once  proceeds  to  drive 
the  sharpest  bargain  in  the  long  history  of  his  courtships. 
As  she  had  no  property  to  leave  him  by  will,  he  insists  upon 
the  following  harsh  conditions:  "I  Eode  to  Newtown  in  the 
Coach,  and  visited  Mrs.  Gibbs.  Spake  of  the  proposals  I 
had  intimated  per  Mr.  H.  Gibbs ;  for  her  Sons  to  be  bound 
to  save  me  harmless  as  to  her  Administration;  and  to  pay 
me  £100.  provided  their  Mother  died  before  me:  I  to  pay 
her  X50.  per  anum  during  her  Life,  if  1  left  her  a  Widow. 
She  said  'twas  hard,  she  knew  not  how  to  have  her  children 
bound  to  pay  that  Sum ;  she  might  dye  in  a  little  time.     Mr. 

I8EWU.I.,  loe.  eit.,  STI.  'Ibid..  713.  2T4.  tIbid„2JS, 

•Eakia  CMttomt  awt  FoAionM  of  OU  !feia  Eitgland. 
*8bwall'I  Diary,  !<»'  cil.,  OB  (Jan.  IS,  ITS),  300. 
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Cotton,  whom  ehe  cali'd  epake  to  the  same  purpose,  spake  of 
a  Joynture.  I  said  I  was  peremptory  as  to  the  iodemnify- 
ing  Bond;  Offer'd  to  take  up  with  that  alone,  and  allow  her 
forty  pounds  per  anum.'" 

These  t«rms,  "hard"  as  they  were  and  again  insietedupon 
with  most  nnromantic  bluntnesB,"  were  at  length  accepted  by 
the  amiable  Mary ;  who,  surviving  her  kindly  though  grasp- 
ing spouse,  was  no  doubt  by  hia  side,  according  to  his  wish, 
to  "carry  it  tenderly"'  with  him  when  he  passed  to  his  last 
reckoning. 


^ 


The  Separatist  and  the  Puritan,  regarding  marriage  as 
"porely  a  civil  contractual  relation,"  logically  conceded  that 
"the  parties  may  marry  themselves  aa  they  may  make  other 
contracts."  But,  "like  all  other  civil  institutions,  this  may 
be  regulated  by  municipal  law.  It  should  therefore  be 
sanctioned  by  the  civil  authority;"  and  for  that  reason 
persons  may  be  fined  for  marrying  without  observing  the 
forms  prescribed  by  the  statutee.*     Nevertheless  such  legal 

■  "Madam,  These  ace  kind];  Ui  sslnte  jroti,  anil  (o  saj.  thai  tbe  OmiasioD  ol 
ADiweriiiK  one  or  two  of  mj  Letters,  and  of  ctiming  to  Town,  mskea  it  ueedtol  to 
enquire,  what  the  tlain  menalntt  ot  your  letter  of  Jany.  SO'I'  may  be.  *  I  do  chuse  to 
eomDly  with  your  last  proposal,  of  Bolaasing  my  chiidren,  and  Acoeptlag  of  the  anm 
jfon  proposed."  The  last  Proposal  waa.  For  your  children,  or  some  in  (heir  bebalf. 
toglTe  Bond,  to  indemnify  me  from  all  debts  can  traded  by  yoa  before  the  Uarriase; 
■nd  from  all  matters  respeoting  the  Administration.    This  I  tuid  yoa,  I  iHromptori- 

r  tho  terin  of  yooi 


n  dnrii 


ally  insist  on.    I  was  to  secare  yoa  Forty  pouods 

oataral  Lite,  in  case  of  your  SnrriTal.    This  proposal  iiiu>.t  bn  Uken 

part  of  it  toother,  and  if  the  words  '  KcUating  mg  Children'  intend  a  Beleasiias 

tbom  from  this  Bond,  my  last  Proposal  is  not  accepted  by  yoa."— /(tid.,  303  (Feb.  10, 

ITCl. 

•  The  )ndg«  was  almost  tempted  to  bargain  with  his  intended  Bponae  for  aSeo- 
tionats treatment.  Speakingwith  "Ur.  Dan  Oliver,"  Fob. Z,  ITIQ.  hosays:  "Told,  I 
hoped  she  was  nat  so  Attached  to  her  ehitdren,  bot  that  she  nonld  carry  it  Tenderly 
to  me:  or  else  there  voold  soon  be  an  end  ot  an  Old  Uan.  t  said.  I  guposed  they 
wonld  clothe  her.  Answered,  no  qaegtion :  And  wonld  be  Tender  of  mo."— /6(d..  302. 
On  Sewall's  eonrtshlps  and  New  England  wudding  customs  see  Howe,  The  Furilan 
Reimblic.  chap,  t,  lU  fl. 

I  Shibi-KT,  "  Early  JoriBpradooco  of  Kew  Hamp.,"  Procdt.  New  Ramp.  HM.Soc. 

{itm-u).  am. 
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restraint,  however  wholesome  and  reasonable,  Beeme  to  have 
been  resented  by  the  more  radical  as  an  interference  with 
individual  liberty;  though  doubtless  the  disregard  of  the 
marriage  laws  was  in  part  due  to  the  rudeness  of  an  early 
society. 

Instances  of  self-betrothal  and  B^]i-gifta  seem  to  have 
been  frequent  in  all  the  New  England  colonies.  Thus,  in 
1678,  Edward  Wanton  was  fined  XIO  by  the  general  court 
of  Plymouth  for  "marrying  himself,"  and  Thomas  Boarman 
paid  £5  for  the  same  offense.  In  1684  William  Gifford  was 
fined  fifty  shillingB  for  contracting  a  "disorderly  marriage."' 
More  interesting  is  the  case  of  Edward  Perry,  on  Cape  Cod, 
who  appears  to  have  been  guilty  of  self-marriage  in  1664. 
For  this  he  was  fined  £5 ;  and  Thomas  Tupper,  of  Sand- 
wich, for  neglecting  to  perform  the  ceremony,  "  was  '  disal- 
lowed' by  the  court  from  solemnizing  marriages  in  future,"' 
Then  "magistrate  Prence,  when  passing  by  on  his  return 
from  court  to  Eastham,  was  to  marry  him  rightly.  Perry 
refused  to  be  re-married,  and  was  fined  £5  more,  with  the 
discouraging  notice  that  his  fine  would  be  repeated  every 
three  months  till  he  complied."' 

Marriages  by  the  primitive  form  of  "hand-fasting"  were 
not  unknown  in  Massachusetts.  An  intelligent  French 
refugee,  who  visited  Boston  two  years  after  the  revocation 
of  the  Edict  of  Nantes,  writes  that  "there  are  those  who 
practice  no  Formality  of  Marriage  except  joining  Hands,  and 
so  live  in  Common."'  But  the  most  celebrated  instance  of 
seli-gifta  ia  the  case  of  Governor  Bichard  Bellingham,  who 
in  1641  entered  into  a  private  marriage  with  Penelope  Pel- 
ham,  herself  "  about  forming  a  contract  with  another." ' 
"Two  errors  more,"  says  Winthrop,  "he  committed  upon  it. 

1  For  thesa  cases  see  Goodwin,  Pilgrim  Aeputlic,  SW. 

iFsEEHAH,  Sul.  qf  CSapeCtoil,  I,  SOB.  '  Goodwin,  loc.  cit 

t  Sqcbtl&it,  Top.  and  Bill.  DoKriptitm  of  Button,  il.  'Qooovtn,  loe.ctt. 
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1.  That  he  would  not  have  his  contract  published  where  he 
dwelt,  contrary  to  an  order  of  court.  2.  He  married  him- 
eelf  contrary  to  the  constant  practice  of  the  country.'"  The 
governor  was  therefore  indicted  for  his  offense  by  the  grand 
jury ;  but  "  he  declined  to  leave  hie  place  on  the  bench  "  over 
which  he  presided,  "in  order  to  take  a  position  in  the  dock, 
and  thus  'escaped  both  trial  and  punishment.""  The  sec- 
retary "postponed  the  case  amidst  excitement,  and  it  was 
not  again  called  up,"  * 

In  spite  of  the  constantly  increasing  severity  of  the 
penalties,  clandestine  marriages  gave  the  lawmaker  mucJi 
trouble.'  This  is  plainiy  revealed  by  the  laws,  already  cited, 
relating  to  banns,  consent,  registration,  and  celebration,* 
especially  by  those  of  Rhode  Island.  The  act  of  1G47  pro- 
vides "that  no  contract  or  agreement  between  a  Man  and  a 
Woman  to  owne  each  other  as  Man  and  Wife,  shall  be 
owned  from  henceforth  threwout  the  Whole  Colonic  as  a  law- 
full  marriage,  nor  their  Children  or  Issue  so  coming  together 
to  be  legitimate  or  lawfullie  begotten,"  but  such  eib  conform 
to  the  statote."    The  clanse  relating  to  the  issue  of  irregnlar 
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>  HOBSE.  in  Mem.  Bitt.  BotL.  IV,  ilZ.  Tha  MBS.  Befordt  of  tAe  Coitntf  Court  qf 
Middlatx  (Apr.  1. 1S»),  I,  SO,  cantain  (he  tollowins  case:  "  Ur.  JoBspb  Bills  being 
prasanted  by  tha  grand  jorr  for  luarrying  of  himsolf  coatrnrjr  to  the  law  of  tha  Col- 
our (pasn  SS  of  the  old  book);  lrool|r  acknowlodgnd  his  offencxi  and  his  miSDlidflr- 
•tanding  the  grounds  whereon  bn  went,  which  be  now  oonfeswd  lo  be  unwarrantable. 


•  OooDWin,  foe.  cit.    See  further  on  Bellingham's  marrlace  H11.DBKTH,  Bitt.  of 
V.8.,l,m;  Mem.  BUI.  B^Kt..l,i^&. 

'Complaints  of  olaodestine  marriages  naj  be  found  in  the  New  Hamtiablra 
ni,  IV.S32;  AewHamp.  BiiC.  CtoII.,VIII,ll7,U8.   Tfacra 
alleged  alandBBtlDs  marriage  in  the  MBS.  Earlt  Omrl  Fflea 
t^avffotk  (Haroh,  ISW-ITOO),  Nos.  1590,  MAS. 

tSee  Cmm.  Col.  Rec.i,  n.  iS,ilO:  Sete  Bavm  Cot.  Rir,.n.smi  ani  the  Haa&» 
ohiuettB  lawi  relating  to  tha  distria 

*B.I.  CW.  Aec..  1, 181;  had  Sitrua.  Procvedinet  <if  tite  Firtt  AMemblt.flxii- 
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marriages  is  noteworthy ;  for  it  is  contrary  to  the  usual  tenor 
of  the  colonial  laws,  which — anticipating  the  policy  of 
William  IIL — nsnally  imposed  severe  penalties  upon  the 
offenders  without  affecting  the  legitimacy  of  the  children. 
Bat  even  so  stringent  a  remedy  did  not  suffice.  A  new  law 
in  1665  enforces  that  of  1647,  adding  the  penalty  prescribed 
for  ^' fornication ''  for  non-observance;  but  making  the 
important  exception  in  favor  of  existing  irregular  marriages 
''that  any  persons  now  living  within  the  confines  expressed 
in  our  late  charter,  ....  that  are  reputed  to  live  together 
as  man  and  wife  by  the  common  observation  or  account  of 
there  neighbours  before  this  act  was  passed,  shall  not  come 
vnder  any  of  the  censures,  fines,  or  penaltyes  in  any  of  the 
fore  premised  acts  or  orders,  or  in  this  present  [order]  con- 
ceaming  marriages,^'  though  '4here  may  have  been  some 
neglect  of  the  due  observation  of  the  rules  and  directions  to 
that  end  therein  contained.^' '  It  appears  that  ''some  per- 
sons^' had  "taken  advantage  of  the  law^'  to  render  the  chil- 
dren of  unregistered  marriages  illegitimate.  An  explanatory 
statute  was  therefore  enacted  in  1698  declaring  such  marriages 
lawful;'  and  in  the  subsequent  legislation  of  this  colony  the 
lawmaker  was  content  to  punish  the  parties  to  irregular 
marriages  without  affecting  the  status  of  the  offspring.' 

The  clergy  of  New  England,  and  especially  those  of 
Massachusetts,  were  much  agitated  over  the  question  of  the 
degrees  of  relationship  which  should  be  prohibited  in  wed- 
lock. Marriage  of  first  cousins,  by  affinity  as  well  as  by  blood, 
and  with  a  deceased  wife's  sister  was  strongly  opposed.  That 
of  cousins  german  had  been  legalized  by  a  statute  of  Henry 
VIII.  in  1540;*  and  the  earliest  fruit  of  this  act  was  the 

1  R.  i.  CoL  Rcc.,  II,  104. 

^Ihid.,  III.  3S1. 3R2:  al5o  in  RiOEm's  reprint  of  the  Lam  and  AcU  U706).  44. 

s  S«!>«>  the  act  of  1701 :  K.  /.  Ckil.  Ker..  Ill,  435,  436.  Compare  Ridex*s  Latn  and 
AcU  1 1T05A.  SO:  and  hU  reprint  of  Charter  ami  Lawa  UT19).  12.  13. 

«Ry  £  H.  VIII..  cap.  38:  St*Uutea  at  Lar^e  ^  London.  17i33?.  II.  S^:  Sewixx's 
LetUr-Bcck,  in  6  ifoat.  HisL  Coil.  I.  3U-5S,  SM.  370. 
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marriage   of   that   monarch   with   Catherine  Howard,   first 

\  cousin  of  Ann  Bolejn,  his  former  wife.'     Within  less  than 

I  two  yeara  thereafter  Catherine  lost  her  head;  and  Sewali, 

who  like  the  Mathera  regarded  such  marriages  aa  incestuous, 

draws  a  grim  moral  from  her  fate.'     Indeed,  the  Puritans, 

were  in   sore    straits,  fearing  lest  the  "English   Nation," 

while  rejecting  the  excessive  strictness  of  the  Romau  church 

in  this  regard,  had  gone  "  beyond  the  golden  mean  towards 

the  other  Extream.'"     In  their  anxiety  to  obey  the  Mosaic 

law  they  even  exceeded  its  requirements.'     Already  in  1679 

j  the  general  court,  in  reply  to  interrogation,  had  decided  that 

t  marriage  with  a  deceased  wife's  sister  was  nnlawful,'  thua 

I  taking  the  position  which  has  been  stubbornly  maintained 

I  ever  since  by  the  English  House  of  Lords.      Interest  in  the 

I  matter  seems,  however,  to  have  culminated  in  1695.     In  that 

'  year  a  meeting  of  the  ministers  of  Boston,  Charlestown,  and 

Dorchester,  with  Increase  Mather  at  their  head,  came  to  the 

same  conclusion  as  the  general  court  in  1679.*     This  led 

directly  to  the  passage  of  the  celebrated  law  against  incestu- 

ous  marriages  of  the  following  June,'  by  which  the  general 

I  I "  The  KrodtDst  good  tha  Luid  EOtbjr  this  Ualcb,  was  ■  itetiecsl  leaia  to  marry 

ColuiD  GermaDS,  tormerly  prahibited  by  the  Croiim,  and  hcnarcor  permitted  by  tha 
ComonLaic.  A  door  of  Iswtall  liberty,  loft  open  by  Ood  [a  Scfiptore;  sbat  by  the 
Pope  tor  his  prlisb  profit;  opsdd  agaia  by  the  Kins,  first,  (or  hU  own  admlttanee 
...  and  then  for  tha  servloo  of  suoh  Sub]«:ts  as  would  follow  him."  — PDLLBS, 
BnoluA  Worthia  (Loadou,  IMO).  II,  352;  Sew  ALL'S  Utler-Book,  Id  B  Matt.  HUl. 
Cbll.,  I,36B.    Compare  his  letter  of  Feb.,  ie03/l.  io  op.  dr.,  290-93, 

i"Thay  that  will,  from  this  EiamplB,  be  toad  ut  Harryios  CoDsin-QermoDS.  Let 
'ami"— ibid., 11, 19. 

*/M{.  ;ef.  ibid..  I,  ZSO-SS.  whom  Sewali  opposes  the  marriage  of  bis  oooaiQ  John 
Sewallwitbthewidowof  the  letter's  oonaiagermau;  also  ibid.,  1, 17;  and  hig  Zhorf, 
in  5  Mau.  Hitl.  Coll..  V,  B8,  tZi.  for  further  Uluatrations. 

•  The  Hosale  codo  does  not  clearly  prohibit  marriage  vith  a  deerated  wife's 
~     r.,chap9.18,Etlt  Deut.,Dbaps.£3,Z>.    O*.  UlKUXKU,  J«n<ft  Luu>  o/Jtfar- 
Diforce,  Si-ta;  and  chap.  li.  see.  il,  f>. 
iWoiTMOKH,  OK.  LamD/MoB,  (IS;:  SS),  lOE;  Jfoa.  CM.  Rec.,  TV,  Part  n,  IS4. 
•They  pQblliihod  the  deoisioD  in  a  printed  tract  of  eight  pages:    The  Aiuiter  of 
I  Baitral  Uiniilcrm  to  that  Com  of  COTtteience  wlieiher  it  it  Lavfvl/or  a  roan  to  Marry 
I  Ma  Wi/t-t  own  Mter;  Ooddud.  in  ila».  Bitt.  Baa..  II,  41&  □.  Z. 

'"Friday. JaneK.    The  Bill  agaiuxt  lueeit  was  passed  with  the  Depnttes.  tou 

id  twenty  Nob.  and  asTBO  and  twenty  Vena,    The  Uiniaters  gaTe  in  their  ArgameDta 

I  iMterday  in  Writing ;  else  it  had  hardly  gon,  because  iMveral  baye  married  thaXl 
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court,  though  not  taking  *'in  hand  to  determine  what  is  the 
whole  breadth  of  the  divine  commandment/*  proceeded, 
among  other  prohibitions,  to  forbid  marriage  with  a  wife's 
sister  or  niece/  For  violation  of  the  law,  we  have  abready 
seen,  the  culprit  was  condemned,  as  in  the  case  of  adultery,  to 
wear  the  "scarlet  letter."  This  act*  remained  nominally  in 
force  until  after  the  Revolution;  but  the  statute  of  1785  in 
which  these  prohibitions  do  not  appear  was  adopted  seem- 
ingly without  discussion.' 

The  colonial  laws  on  this  subject  were  not  allowed  to 
slumber.  From  the  records  of  the  Connecticut  court  of 
assistants,  for  instance,  it  appears  that  in  May,  1694,  Na- 
thaniel Finch  is  complained  of  "for  that  he  hath  unlawfully 
married  to  Elizabeth  Hemmeway,"  sister  "of  the  said  Finch 
his  first  wife."  The  pleas  of  Finch's  attorney  are  "esteemed 
to  be  insufficient,  and  also  of  an  offensive  nature."  Accord- 
ingly, having  considered  all  the  facts  of  the  case,  the  "  rules 
of  God's  word,  the  judgment  of  most  able  Divines,  and  the 
Laws  of  this  colony,"  the  court  finds  the  "said  marriage  to 
be  incestuous  and  unlawful,"  and  therefore  declares  it  '*to 
be  wholly  null  and  void;"  further  relegating  the  case  to  the 
county  court  to  be  held  at  New  Haven  the  next  June,  "to 
lay  such  punishment  on  the  said  Finch  for  his  said  offence 
as  the  nature  thereof  doth  require."* 

wires  sisters,  and  the  I>epaties  thought  it  hard  to  part  them.  *Twas  oozioladed  on 
the  other  hand,  that  not  to  part  them,  were  to  make  the  Law  abortive,  by  begettinflr 
in  people  a  oonoeipt  that  such  Marriages  were  not  a^inst  the  Law  of  God."— Skw- 
AI.L,  Diary,  in  5  Jfott.  Hi9t,  ColL^  V,  407;  cf,  McKknzib,  in  Mem,  Hut.  BoBt,,  II,  197. 

1  Bat,  on  the  other  hand,  marriage  with  a  husband's  brother  or  nephew  is  not 
expressly  prohibited;  c/.  5  Man,  Hitt,  ColL,  V,  407,  note. 

*AcU  and  Retoive*,  I,  209;  also  Ckarien  and  General  Laws  of  Mcut,,  289L 
GODDAJiD,  Mem,  Hist,  Bo8t.,  II,  415  n.  2,  is  plainly  in  error  when  he  says  that  this  act 
"  suggested  the  leading  incident  of  H  awthgrnb's  Scarlet  Letter.*^  It  probably  origi- 
nated in  the  similar  law,  already  mentioned,  for  the  punishment  of  adoltery  which 
is  expressed  in  nearly  the  same  words :  see  Actt  and  Re»olve»n  I«  171. 

S5  Mate.  Hist,  Ck)ll.,  V,  407  n.  1. 

4  Historical  Magatine  and  Notes  and  Queries,  n,  801. 
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While  the  Massachusetts  act  of  1695  does  not  expressly 
prohibit  a  woman  from  wedding  her  hnsband's  brother,  a 
passage  in  Sewall's  Diary  shows  that  such  unions  were  al- 
ready treated  as  unlawful.  On  December  25,  1691,  he 
writes,  the  "marriage  of  Hana  Owen  with  her  Husband's 
brother,  is  declar'd  null  by  the  court  of  Assistants.  She 
commanded  not  to  entertain  him;  enjoin'd  to  make  a  con- 
fession at  Braintrey  before  the  Congregation  on  Lecture 
Day,  or  Sabbath,  pay  fees  of  ooort  and  prison,"  and  "to  be 


VII.       SLAVE    MABBIAQES 

Finally  in  this  connection  a  word  regarding  the  treat- 
ment of  slave  marriages  in  New  England  may  not  be  wholly 
out  of  place.  With  respect  to  the  morality  of  slavery  and 
the  slave  trade  as  viewed  by  the  Puritan  the  record  is  per- 
fectly clear.  He  was  no  better  and  no  worse  than  his  con- 
temporaries. In  his  eyes  the  commerce  in  human  chattels, 
whether  red,  black,  or  white,'  was  as  legitimate  a  business  as 
the  handling  of  West  India  molasses;  though  like  the 
Spaniard  he  may  sometimes  have  excused  or  extolled  it  as 
affording  a  field  for  missionary  work.  "The  seventeenth 
century,"  observes  Weeden,  "organized  the  new  western 
oounfries,  and  created  an  immense  opportunity  for  labor. 
The  eighteenth  coolly  and  deliberately  set  Europe  at  the 
task  of  depopulating  whole  districts  of  Africa,  and  of  trans- 
porting the  captives,  by  a  necessarily  bratal,  vicioos,  and 

horrible  traffic,  to  the  new  civilizations  of  America 

New   England   entered    upon   this    long    path   of    twisted 

I  Settall'b  Diary,  in  5  Mam.  Hilt.  tMl.,  V.  SM.  For  the  ease  see  Noble's  Beet. 
afOie  Omrti^  AitiitanU,l,Xl.  Samuel  Nawton.  of  Uailburongh,  manitid  bis  uncle's 
widow  and  had  two  childiea  b;  her.  This  mBiriaga  wu  judged  loid  "  br  the  word 
otOod,  ualubitheliwaf  EDglaod":ibiii.,  St2.  Cf.  Covust,  Our  Divorce  Covrt*. 
»,S]. 

*  Od  white  sU>M  in  New  BuglBud.  and  elsawliere  in  AmerleB.  see  the  TaJoabls 
L  artiele  ot  Botlbb,  "  British Cooviots  ^pped  to  AmericaaColoalaB,"  American  Hi*- 
Wttrteai  BeBiae.  U,  U-O. 
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tocial  deTelopment — the  wanton  deetmctiQn  of  barlMcrie 
life  in  the  hope  of  new  cirilized  hfe,  this  penrexsian  of  the 
force  of  the  indiTidoal  barbarian  into  an  opportnnitj  far 
social  mischief — with  no  more  and  no  leas  rrmnrfnnnmm 
than  prevailed  elsewhere  at  that  time.  The  Winthzops 
and  other  Poritan  colonists  asked  and  received  TwHi^»| 
captives  for  slaves  as  freely  as  any  partisan  went  for  kxnt 
or  plunder."' 

With  respect  to  matrimonial  rights  nothing  can  be  more 
misleading  than  the  self-gratnlations  of  writers  who  have 
treated  colonial  history  from  what  Charles  Francis  Adams 
has  aptly  called  the  '^filio-pietistic"  point  of  view.'  Thna 
in  his  early  edition  Bancroft,  referring  to  the  alleged  miti- 
gating character  of  Massachusetts  legislation,  securing  to 
the  slave  such  protection  ''as  the  Hebrew  scriptures  seemed 
to  enjoin,"  declares  that  ''this  brought  about  a  total  modifi- 
cation of  the  character  of  negro  slavery  by  giving  to  the 
slave  the  rights  of  marriage  and  the  family.^' '  Palfrey  goes 
even  farther  in  his  zeal,  solemnly  assuring  us  that  "from  the 
reverence  entertained  by  the  Fathers  of  New  England  for 
the  nuptial  tie,  it  is  safe  to  infer  that  slave  husbands  and 
wives  were  never  parted.'"*  In  like  spirit  statesmen,  jurists^ 
and  historians  have  reiterated  the  assertion  that  slavery  was 
not  hereditary  in  Massachusetts.  "In  all  her  annals,"  says 
Charles  Sumner,  "no  person  was  ever  bom  a  slave''  on  her 
soil;  and  if,  in  fact,  "the  issue  of  slaves  was  sometimes  held 
in  lx)ndage,  it  was  never  by  sanction  of  any  statute  or  law  of 
Colon V  or  Commonwealth.''^     Similar  statements  are  made 


'  Wrrdrn,  Krr.  and  Sor.  Hint,  of  Snr  England^  IT,  449,  450.    Cf.  his  entire 
H\nu  at  Ihts'Wtrichn  SInvo  Tradf*  '  in  Now  Enffland,  ibid.,  449-72;  and 
iliit  uf  r.  s.  ( Nrw  York,  ISKSi,  II,  3fiH  80. 

'.*vm*  hiH  fiilmir.ihlo  \l€UMnchuni-iiM :  lU  HiMcry  and  HittorianM  (Boston,  1888). 

■^r^.rmmrft  Mi»r>itK*H  artirln  "SlaTo  Marriaffpis  in  Mass.,"  in  DAWSOX^sHitt. 
M  to^.rj»:«  V  4  l-i-h.,  iMn&ii,  llCi,  t«>  whirli  I  am  miirh  indebtoii. 

«  t'Ai.riti:*.  Ihnt  uf  .\ru>  Kngltiwl,  II,  30,  not«;  cf.  MOOEE,  Icc,  cit.,  IS-S?. 

*■  bMiftfca.  if.  Uim  fctififirh  ill  thn  S4»iat4<i.  Juno  2&,  1854:  Work$,  III,  SU. 
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by  Hurd,  Washburn,  and  Belknap.'  JoBtice  Gray  declares 
that  "previonaly  to  the  adoption  ot  the  State  Constitution 
in  1780  negro  slavery  existed  to  some  extent,  and  negroes 
held  as  slaves  might  be  sold,  but  all  children  of  slaves  were 
by  law  free."'  The  unsupported  dictum  of  Palfrey  is 
equally  confident.  "In  fact,"  he  says,  "no  person  was  ever 
bom  in  legal  slavery  in  Massachusetts.'" 

Since  the  appearance  of  Moore's  able  monograph  it  is 
perhaps  needless  to  explain  that  the  facts  are  against  these 
comfortable  theories.  Slavery  was  authorized  by  statute  in 
Massachusetts  under  sanction  of  the  Mosaic  law;  and  so  the 
children  of  slave  mothers  were  also  slaves.*     The  evils  of  the 

1  Aeoordlus  to  Hdkd,  Late  of  Frttdom  ana  Bondage,  I,  OS,  "  ttte  ioToloDtaiT 
sorritodB  of  Indians  »nd  negroes  in  the  seToral  ooloniea  oriainalod  under  a  law  not 
pRHDDlsalcd  br  logisIatloD.  and  mated  upon  Ihs  prSTalent  tIbws  of  QoiTerul  Juris- 
pradencn.  or  of  the  tatn  qf  naliOTU,  supported  by  the  exprees  or  Implied  anthoritr  of 

4  Man.  Hul.  Cofl.  <1g57),  IV,  333-(S;  the  sama  ia  Procd:  liait.  Bill.  Sac.  (ISS-GS). 
1S8  B. :  and  Belkmap's  answer  to  Tci^Kiiii'a  Qiierif  inBa).  in  1  Uau.  Hut.  Coll..  IT, 
igi-£ll.  wLich  on  lbs  points  under  ooDsideration  is  Terr  saporflcial  and  mialGBdlnff. 

I  See  Jostioe  Bnj'a  note  to  the  eaae  of  Oliver  it.  Sale :  QTiincji'i  RcporU,  29.  Tli« 
mnthocitiea  there  cited  are  misteadiog  end  do  not  establish  Ibe  assertions  quoted. 
The  well-known  apology  'or  Haasachusetts  slarerr  by  Natban  Dane  in  bis  AbHdg- 
menf ,  II,  US, «:»,  4Z7,  la  eqaoIlyiuiBapportod  by  the  tsets.  Thasameriew  ae  thatot 
Grai  is  taken  by  Chief  Jastiee  Dana  in  Littleton  v.  Tntllo  (1798 ):  1  Itan.  ReporU.  IZS, 
note;  hj  Chief  Jostlce  Shaw  In  CommoowealtbF.  Aioa:  18  T'icfccHnir'a  KeporU.  308. 
BO;  and  it  b  repeated  In  CluAtnp'i  Reporti,  410.  On  the  other  baud,  in  WiDcbendon 
IT.  Hat&eld:  4  VoH.  fieportillMM),  123,  Chief  Justice  Parsons  coirectl;  says  "slavery 
was  iDtTodoeed  "  Id  Uasaachasotts  "soon  aftor  its  Urtt  settlement,  and  was  toler- 
■ted  until  the  rstiflcatlon  of  tbe  present  constitntion"  in  HBD.  "The  Issao  ot  the 
female  slave,  according  to  the  maxim  of  tbe  civil  law.  was  the  property  ot  her  mas- 
ter." niesaDieoplaloDisheldlDPerklDS.TowtiTreasnrer  of  Topefleld  u,  Emerson 
{nan  -.  Dahs'B  Ahndonnt.  II,  412 :  and  by  Chief  Jnstioe  Parker  in  Audover  v.  Canton 
(UlS) :  IS  Jf(W.  Keporif,  Ut.  K5Z.  In  186S  the  errors  of  Gray,  Dane,  Wobeter.  and 
othen  were  fully  exposed  by  Hoobb.  Hotet  on  theBitlory  ofStavety  in  AraH.,10  B., 
l£S.,MS..»«fr.;  yet  it  Isaurioua  to  see  Biaaop,  Jfamiwe.  Di'porcc,  ondSisparad'on 
(ChleaBo,  1B91),  1. 178  n.t,  ZK.  still  accepting  Oray's  dictum  as  authority. 

>Pu.rBET,HM.  orJ'etEifinpland,  n,  30,  uoto. 

'Compors  see.  91  of  tbe  "  Body  of  Liberties,"  upon  wbich  the  apologiste  have 
malnlyreated  their  case,  wilb  the  later  version  of  the  provision;  WuiTHOBB,  Col. 
Law*  of  Mat*.  (1680-7:1.  U,  V!Rt,  ibid.  (lB72-8n),  10;  and  read  Moose's  CDuvioeiiig 
argument  as  to  tbe  sigoiQeeDce  of  tbe  altered  nordlDR:  Kotaoniht  BisLo/Slaoati 
In  J(<UI.,10-1B.  ForConncotiautseePoWLBB,  "  The  Historical  SUtos  of  tboNegio," 
InOAWaOM'lHM.  Jfw., 3d  series,  ni,lV18,Bl-«5,l<»^.SS0-«6i  BTEiNsa.  "Qbt.ot 
Staverj  In  Good,,"  J,  B.  (7.  A,  XI,Sn~li:;aDd  Hcimii,  Loio  of  Fradon  awi  BmOavB, 

1,1ns. 
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institntum  may,  indeed,  have  been  somewhat  mitigated  by 
the  simple  indostrial  oonditians  which  then  preTailed.  nbe 
climate  and  soil  were  ill  suited  to  slave  labor.  OocasiGnally 
there  may  have  been  a  mind  far  enough  ahead  di  the  age  to 
peroeiTe  dimly  the  social  danger  larking  in  the  systeoi. 
Almost  the  only  clear  Toice  raised  sgainst  it  is  that  of 
Samuel  Sewall,'  whose  practice  nevertheless  was  not  always 
consistent  with  his  doctrine.'  Mixtnre  of  race  was  ixit 
farored.  But  not  nntil  1705  was  intermarriage  butsmeu  a 
white  pErraon  and  a  negro  or  mulatto  forbidden  by  statute.* 
Through  Sew&Il*8  influence  the  prohibition  was  not  then 
extendi  to  Trirliana  ;*  and  he  succeeded  in  having  a  clanae 
r*:taiii«d  in  the  act  enjoining  that  **no  master  shall  unreaacui- 
ably  deny  marriage  to  his  negro  with  one  of  the  same 
natiTAL'*^    A  pusage  in  his  diary  shows  that  the  laws  rdat- 

'  I&  tnk SipwtIL  sibtc  •  tvi«*  fJ!  th/i  soperior  eoart,  vroie  aa  mati-^veiTi 
40^3*^  TVe  Aiiin0  </  Jtmepk.  Is  is  wtirSmgd  ia  the  PreedB.  Mam.  HiaL 
'>SM4..>a-«;  wiSMtMl^uarfis.lMiMm.BuLOon^yhlA-^nBmti  uadii 
If*A€»  Km  But.  «fBl9K)erp  t»  Mam..  tMr;.  Tbe  next  year  JoD  Slftdt,  a  judc«  off 
MXA  tfJurL  KTMMi  v^  Scrvaii  ia  ^  Brv/  amd  CoM^did  Amwer  fBcstoa,  IVI}; 
prtiAsr:  by  M-'XAL  4^.  <;^  2Sil-9L  CoMpan  Skvaix's  leccr  To  Ckc  Jfieiiri 
JTr.  /'>te  Hi.07*«K*  '^W-  U^  I^K-.  ukd  bis  extract  tsom  tha  AUkmiam  Oracle.  II, 
•VXt  tr.A£  n^^jLMfi  br  M.-xoli.  op.  ci<;.,  BMpC.  Sevall  favoa^  a  lav  laquiiiar 
'  i£.At  L.  .2;rjr:<«n  of  X«fT<>Bf  tfjul  par  40  fifi'^Tncf  per  lk«ad  to  ^jeamrmge  tte 
of  tMSL. '  Cy.  Bum.  j^i^  GbmpmB  f^vm  Vm  Cbt.  JfeBtiiv^oue*  &; 
^Ef .  £».  ofci  Sc<.  Hut.,  n.  45b. 

iJkaKfrl.L^  V/  Ki».  "as  ti»e  pused  oo  a=id  the  slave  trade  floarisbed.** 
KOK  i^T*  ^^sFKiJsai^  his  aati-sIaTcrr  cpiriiosais : "  for  tbe  fcCioviac  adveer- 
ap;««L:^  :z>  tbe  Bosun  Sex^-LeU^  of  J::=te  3.  ITS:  *-To  be  siold  bf  Mr. 
Btkmznt.  Srr&J  at  Lis  Hcnae  ia  t^  Cokbcc  Bctsico.  sirreTml  likcvf  jxwac  Nacio 
JUa  ^  Bc^r*  ^^»  Arrirei(L''~S»de  GUmpmBfrvm  Oc  OcJ.  Jfetfj^^HovK.  n. 

1  ~  Ar  Art  for  tbe  bener  prereEitisc  of  a  sinrrictzs  aad  airt  issae  *  »l>ee.  &.  1705> : 
^rtr  a*d  £eK>er«s.  L  S7S^  S7»: CkarCen  aad  G<^  Ltnn.  Ap'peaiix.  Ttf :  **  Be  it  eoacted 
....  tiat  xicjbe  of  L^r  Kajessr's  E^li^h  or  SocfRish  Siib^fcUv  aor  of  acj  other 
Ci^JsiftA  MTifm  vitLia  this  proriixjei.  shall  oo&iraci  xcAirlaccj  viih  arj*  Ne«io  or 
Moiatto:  xkor  shall  acr  ....  presvoke  to  join  mxj  s^ach  1=  Harriaires,  oe  pain  of  for- 

^^-rrr^  ....  Jiftf  ptmnd*," 

4  By  the  act  of  17S6  isterxarria^  of  vhite«  viih  Indiana.  ne^Tcies.  and  aalat- 
toes  is  forbidden. 

lOf  tbe  bill  for  the  act  of  ITK  Sevau.  «Tit«i$:  *'  EVpctsec  jcoi  in  a  Bill  acainst 
fbnuc&tio::  or  Harriafe  of  White  men  with  Nesros  or  la.i.sr.* :  irith  e.ztraonlinazT 
panaltioiv.  ....  If  it  be  pafis'd.  I  fMtr  raiU  be  an  OpntR^ion  proTokin^  to  God.  and 
that  vhich  will  proinol«  llnxdei5  and  other  Abominatioc;;..  I  bare  |^-<  the  Indians 
oat  of  the  Bill,  and  sioae  miii^ratioQ  for  them  [the  Nc^n^es*  >ft  in  it.  and  the  daase 
aboQl  their  Ma^tter^  m^  d^wyinc  their  Marriac^'*  Diar$:  in  SifaaiL  Eim.  CWL, 
V1,14X 
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ing  to  baanB,  sb  also,  it,  is  safe  to  infer,  those  regarding 
celebration  and  registration,  were  applied  in  the  case  of 
Bucb  unions ;  while  at  the  same  time  we  are  given  a  pleasing 
pictnre  of  the  humane  treatment  which  slaves  sometimes 
received  from  their  masters.  On  September  26,  1700,  he 
records  that  "Mr.  John  Wait  and  Eunice  his  Wife,  and 
Mrs.  Debora  Thair  come  to  Speak  to  me  about  the  Marriage 
of  Sebastian,  Negro  Serv'  of  said  Wait,  with  Jane,  Negro 
Serv'  of  said  Thair.  Mr.  Wait  desired  they  might  be  pub- 
lished in  order  to  Marriage.  Mrs.  Thair  insisted  that 
Sebastian  might  have  one  day  in  six  allow'd  him  for  the 
support  of  Jane,  his  intended  wife  and  her  children,  if  it 
should  please  God  to  give  her  any.  Mr.  Wait  now  wholly 
declin'd  that,  but  freely  offer'd  to  allow  Bastian  Five  pounds, 
in  Money  p  annm  towards  the  Suport  of  his  children  p  said 
Jane  (besides  Sabastians  cloathing  and  Diet).  I  persuaded 
Jane  and  Mrs.  Thair  to  agree  to  it,  and  so  it  was  concluded; 
and  Mrs.  Thair  gave  up  the  Note  of  Publication  to  Mr.  Wait 
for  him  to  carry  it  to  W"  Grigga,  the  Town  Clerk,  and  to 
Williams  in  order  to  have  them  published  according  to  law.'" 
Examples  of  such  kindly  usage  were  doubtless  not  un- 
common among  New  England  slave-owners,  jnst  as  they 
were  often  found  at  all  times  in  the  South.  But  it  is  vain 
to  apologize  for  a  system,  wicked  and  corrupting  in  itself, 
on  the  ground  of  individual  benevolence  or  of  laws  which 
inconsistently  in  certain  particulars  seem  to  recognize  the 
spiritual  and  social  equality  of  human  chattels.     In  a  com- 

■  Ibid.,  32.  Tbs  MS8.  Record  of  Ua  Oenerat8e-km»of  B^ffoOi  (Jon.  30,  in»-10) 
eoot&iu  thefollQwiageTidencs:  "Upon  rending  the  Peticioa  ot  Jiick  Nagroman  Ser- 
TBDt  ....  relatinstohls  ....  being Uorried to EsthcraNeKraWuniuiSerTaDtlto 
BDOther  msstor]  ....  Ordered  tliat  [be]  .  .  .  .  bs  not  denied  mnrriags  provided  bs 
attend  the  Diroctiona  of  tho  law  lor  the  Betculatioa  of  Harriages."  Com[>an 
"  Flora 'a  case  "  (1758)  la  1133.  Records  of  the  ."iVLptTior  Court  of  Judteature  tlTST-M), 
95,  where  the  conrt  held  that  Clio  child  ot  a  female  slave  "  never  married  aaoordias 
loan;  olthe  Forma  prescribed  by  the  Lawaot  this  Land."  by  a  petson  aappomd  also 
lo  be  a  slave,  was  not  a  bastard.  Frooi  this  decUioQ  It  is  ar^ned  that  Id  UassacbuseCts 
m  aotoal  marriagea  were  deemed  gvud  withoat  ad/  formal  solemniEatioii  or  tho 
wt  or  maeistrate.    Cf.  BiBnop,  Har..  Dio.,  and  Sep.,  I,  I7A 
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munity  where  a  black  man  or  woman  for  sexual  misconduct 
with  a  member  of  the  favored  race  was  condemned  by 
statute  to  be  sold  into  another  province;'  where  Indian 
prisoners  were  divided  among  the  captors,  and  sold  as  legiti- 
mate spoil ;'  where  African  fathers  and  mothers,  bought  on 
their  native  soil  for  watered  rum  with  short  measure,  were 
shipped  across  the  ocean  in  stifling  death-traps,'  to  be 
''knocked  down'^  from  the  auction  block  to  the  highest 
bidder,^  it  seems  rather  more  than  absurd  to  assume  that 
under  the  benign  inflaence  of  Puritan  religion  and  moraUty 
slave  wives  and  husbands  were  never  parted  through  the 
lust  or  greed  of  their  owners.  Nor  in  general  was  the 
alleged  hope  of  converting  the  ''benighted  heathen  to  enjoy 
the  blessings  of  a  Gospel  dispensation^'  more  than  a  sooth- 
ing balm  to  quiet  the  incipient  throes  of  a  rudimentary 
conscience  in  this  regard.*  Nay,  in  New  England  as  else- 
where, the  Christianizing  of  the  blacks  was  sometimes 
actually  discouraged,  lest  it  should  put  in  jeopardy  the 
white  man's  property  in  them.  During  the  seventeenth  and 
eighteenth  centuries  a  typical  "case  of  conscience"  arose. 
Would  not  the  baptism  of  a  slave  in  effect  be  a  dangerous 
admission  of  his  spiritual  equality  with  the  master?    "Could 

1  By  the  act  of  1705  already  cited :  Acta  and  Resolves^  I,  578. 

a  So  in  the  Peqnot  War:  4  Mass.  HUU  Coll,  III,  860;  in  King  Philip's  War;  and 
by  the  Articles  of  Confederation  (1643),  in  Plymouth  Col.  Rec.,  IX,  4.  Compare 
MOOBB,  Notes  on  Hist,  of  Slavery  in  Mass.,  1-10,  SO-40. 

8  For  an  interesting  discussion  of  this  point  see  Blibb's  chapter  on  "  Bum  and 
Slavery,'*  Side-Qlimpses  from  the  Col.  Meeting-House,  12  ff. ;  and  Weeden,  Ecc,  and 
Soc.  Hist.,  II,  449-72.  Such  men  as  Peter  Fanouil  and  Thomas  Amory,  of  Boston, 
were  *' deep *'  in  the  mm  and  slavery  business:  Bliss,  op.  cit.,  15. 

*  For  examples  of  advertisements  of  slave  auctions  in  New  England  see  Blisb^ 
op,  cit.,  15-19. 

&  ^*A  deacon  of  the  church  at  Newport  esteemed  the  slave  trade  with  its  nun 
accessories  as  home  missionary  work.  It  is  said  that  on  the  first  Sunday  after  the 
arrival  of  his  slaves  he  was  accustomed  to  offer  thanks  '  that  an  overruling  Provi- 
dence had  been  pleased  to  bring  to  this  land  of  freedom  another  cargo  of  benighted 
heathen  to  enjoy  the  blessings  of  a  Gospel  dispensation.'"-  Bliss,  op.  cit,  22.  In 
general  on  the  slave  trade  as  missionary  work  see  Fboude,  History  of  Englandt 
Vni,439. 
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an  intelligent  being,  who,  through  the  Mediator,  had  par- 
ticipated in  the  spirit  of  God,  and  by  his  own  inward 
experience  had  become  conscious  ot  a  Supreme  Being,  and 
of  relations  between  that  Being  and  humanity  be  rightfully 
held  in  bondage?  Prom  New  England  to  Carolina,  the 
'notion'  prevailed  that  'being  baptized  is  inconsistent  with 
the  state  of  slavery ;'  and  this  early  apprehension  proved  an 
obstacle  to  the  'conversion  of  these  poor  people.'  The 
Bentiment  was  so  deep  and  so  general  that  South  Carolina 
in  1712,  Maryland  in  1715,  Virginia  repeatedly  from  16G7 
to  1748,  set  forth  by  special  enactments  that  baptism  did 
not  confer  freedom." ' 

Naturally  the  Puritan  was  deeply  exercised  by  the  same 
Bcmples.  He  sorely  dreaded  lest  through  extending  the 
means  of  grace  to  his  serf  Christ  should  inadvertently  be 
pnt  "in  bondage."  But  he  solved  the  problem  in  the  same 
way  as  his  southern  brother — at  the  expense  ot  the  bond- 
man. In  Massachusetts  as  in  Rhode  Island  slavery  was 
consecrated  "without  regard  to  the  religion  of  the  slave,"' 
Accordingly  in  1696  "the  ministers  of  Boston"  submitted 
to  the  general  court  "That  y"  wel-knowne  Discouragem' 
upon  y"  endeavours  of  masters  to  Christianize  their  slaves, 
may  be  removed  by  a  Law  which  may  take  away  all  pretext 
to  Belease  from  gust  servitude,  by  receiving  of  Baptisme." 
But  to  the  credit  of  the  court,  we  are  told,  "this  proposal 
■was  not  noticed."'  Over  forty  years  later  a  different  result 
was  reached  by  the  clergy  of  Connecticut.  At  a  meeting  of 
the  General  Association  for  that  colony  in   1738,  "It  was 

1  BANCBorr,  BUI.  of  V.  S.  (New  York,  ISgS),  U.  ilS,  SIB.  On  Ibis  sabjert  sea 
BktrcE,  Economic  Hitl.  qf  Firninta.  II.  (M-fig;  the  discuasion  bj  Pibke.  Old  rirginia 
owlBerArcioUwn,  I,  Ifl;  n.  192-M;  aqd  Grx>i>i(iN.  The  Colonial  Cavalier.  178.  wbn 
(STB :  "  Baptbm  vas  permicied  to  the  slaie,  bat  vith  the  dldtincC  nDdentBoding 
that  it  VBs  to  make  no  diSeronco  in  tlie  oondition  ot  boDdaga  ot  these  brotheiB  In 
Christ."    The  Virginia  )s«  ol  IWI  viil  be  toood  in  HRNtiiC.  aialnttM.  U.  WO. 

WBBeDuseeialed-'BBna  figard  k  la  religion  ds  I'esclaTe"  :  C/iMlAEM,  BMoirt 
'    aup€upltamiricain,l,%l;  q^.  also  Hildbetq.  Bul.o/ (7.  5.,  I,3i2. 
I  BlibB,  op  cit.,  62. 
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inquired — whether  the  infant  slaves  of  Christian  masters 
maj  be  baptized  in  the  right  of  their  masters — they 
solemnly  promising  to  train  them  in  the  nurture  and  ad- 
monition of  the  Lord:  and  whether  it  is  the  duty  of  such 
masters  to  offer  such  children  and  thus  religiously  to 
promise.  Both  questions  were  affirmatively  answered.^' ^ 
Thus  the  negro  of  Connecticut  was  admitted  to  the  cove- 
nant of  grace  without  jeopardizing  his  owner^s  chattel 
interest  in  his  body. 

The  attitude  of  Massachusetts  slave-owners  on  this 
problem  is  revealed  in  Sewall^s  ''question''  from  the  Athe- 
nian Oracle:  ''What  then  should  hinder  but  these  be 
Baptized  t  If  only  the  Covetousness  of  their  Masters,  who 
for  f oar  of  losing  their  Bodies,  will  venture  their  Souls ; 
which  of  the  two  are  we  to  esteem  the  greater  Heaihens  t 
Now  that  this  is  notorious  Matter  of  Fact,  that  they  are  so 
far  from  i)erBuading  those  poor  Creatures  to  Come  ioBapiismy 
that  thoy  discourage  them  from  it,  and  rather  hinder  them 
as  much  as  possible,  though  many  of  the  wretches,  as  we 
have  been  informed,  earnestly  desire  it ;  this  we  believe, 
none  that  are  concem'd  in  the  Plantations,  if  they  are 
ingenuous,  will  deny,  but  own  they  don't  at  all  care  to  have 
them  Baptized.  Talk  to  a  Planter  of  the  Soul  of  a  NegrOj 
and  he'll  be  apt  to  tell  ye  (or  at  least  his  Actions  speak  it 
loudly)  that  the  Body  of  one  of  them  may  be  worth  twenty 
Pounds  ;  but  the  Souls  of  an  hundred  of  them  would  not 
yield  him  one  Farthing  ;  and  tlujrefore  he's  not  at  all  solicit- 
ous about  them,  though  thn  true  Koason  is  indeed,  because 
of  that  CuHtom  of  giving  ihoin  thoir  Freedom,  after  turning 
Christianfl."  Wlu^ilH^r  UiIm  cuHiom  bo  "reasonable"  the 
writer  doubtn  ;  for  rmifhi^r  llin  ••Fiifhor  of  the  FaithfuV^  nor 
St.  Paul  CAmxxnnuiW  ttifmlntH  lo    11  borate    their   slaves   and 

iTnknn  from  Mdonr.,  NuIp^  nn  $ti»t.  nf  Nlnv^ry  in  Mau.^  92,  note,  who  cites 
RccortU  tiM  Hrimrtrtthy  ifi*it.  t\  I'httitiii,  trfK,  i^untrtt  In  Joncn'ii  Religioua  Inttruetion 
of  the  Neantr;  U.    Vf.  Wt%\n%tk, '  MUl,  nf  Hlnrnry  in  Conn.,"  ./.  //.  V,  S.,  XI,  886. 
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ChriBtianity  does  not  "alter  any  Civil  RigkV^  In  the 
"  mean  time,  if  there  be  such  a  Law  or  Custom  for  their 
Freedom,  to  encoorage  'em  to  Christianity,  be  it  reaBonable 
or  otherwise,  this  is  certain,  that  none  can  excuse  those  who 
for  that  Reason  should  in  any  way  hinder  or  discourage  ^em 

I  from  being  Christians ;  some  of  whose  excuses  are  abnost 
too  shameful  to  repeat,  since  they  seem  to  reSect  on  the 
Christian  Religion,  as  if  that  made  Men  more  untractable 

[  and  ungovernable,  than  when  bred  in  Ignorance  and  Heath- 


Much  of  the  same  casuistry  is  manifested  in  dealing  with 
the  question  of  slave  marriages.  A  bondman  might  be 
made  amenable  to  the  law  of  banns  and  celebration ;  but  his 
continued  enjoyment  of  marital  rights  and  family  life  was 
absolutely  precarious.  As  Moore  suggests,  the  proviso  of 
the  act  of  1705  forbidding  the  "unreasonable  denial  of 
marriage  to  negroes  is  very  interesting.  Legislation  against 
the  arbitrary  exercise  and  abuse  of  authority  proves  its 
existence  and  the  previous  practice."'  Besides,  the  adoption 
of  that  law  was  prompted  perhaps  as  much  by  self-interest 
HB  by  regard  for  morality.  It  was  in  effect  a  prudent  police 
ordinance.  Masters  were  liable  for  the  legal  fines  imposed 
on  their  slaves  for  sesnal  offenses.  It  might  be  cheaper  and 
less  troublesome  to  allow  orderly  wedlock,  "Moreover  it 
ifi  too  well  known,"  writes  Sewall,  "what  Temptations 
Masters  ore  under,  to  connive  at  the  Fornication  of  their 
Slaves  J  lest  they  should  be  obliged  to  find  them  Wives,  or 
pay  their  Fines.  It  seems  to  be  practically  pleaded  that 
they  might  be  Lawless  ;  'tis  thought  much  of,  that  the  Law 
should  have  satisfaction  for  their  Thefts,  and  other  Immo- 
ralities ;  by  which  means.  Holiness  to  the  Lord  is  more 
ttarety  engraven  upon  this  sort  of  servitude.      It  is  likewise 

AtkmioH  Oraete,  II,  460«3  :  In  Uoobb,  Hota  on  Hiil.  of  aiaeery  in  Uan.,  93,  M. 
UOOU,  op.  eil.,  55. 


^jl  If  ATSJMOJriAL  IXETITrTZOF^ 


my^  IfuziWCULbkr  to  <^tt>1:  Loir  in  takhif:  l^fCToa  om  off 
AfriocL,  «ud  Mdiizi^  cf  tltem  ikerc^  T^iEt  irhich  God  ^as 
YJiiifiA  Vj^,h&.  SMm  do  b&ldlT  re&d  asirndfir:  Msn  fzim 
tii^i-ir  OjuiitrT.  Hns^babde  from  tbeor  Wrre^  PitPHUlfc  fzim 
Xzj^fJT  CLildroL  Hc/v  Larrible  is  ibe  FzuxifiBzmfiK.  MortmHiT;* 
if  ix'A  ilvT^w.  thftt  tli»r  sLipE  ftTe  gnihT  of  tiucx  hrrng  ^jil 
Crvode  ^jf  tixe«r  sdserfcblfr  Men  and  Wameoo.  Kedim^'v^iBn 
v^  «.^  l>egA':ip'"T^ig  th<;  barb&roufi  UsBg'e  of  ocr  Frwnfk  snd 
Kiiib-f  o3i  :  i  Afnl/xx  :  it  rr;igLt  not  be  imreiBBanBULe  lo  enginsv 
vLexh^iT  wh  ZTH  not  cxJp&ble  in  forcing  tbt  ^^yraoosf  to 
l>bOO!n*r  Siaveg  ainongBt  OTjj^elreE-"- 

For  <m^>th^r  nABon  fuzdllfi^E  vere  in  constant  dBBger  of 
l>rin^  hf^ytiTbU^     Thfr  brei^iding  of  slares  was  not  genBnlhr 
Th^rL^i    as    oourenlent  or   profitable   in    New   V^^a^^ 
Aor?ordi&g  t/>  B«rlknap,  ''negro  children  vere  comridffffrf 
iwsuxnhniif:^  in  a  familv :   and  when  wecmed.  were 
awaj  like  [/uppieg.*'  and  thej  were  ''pablicklj  adpertiaed  in 
the  riews-jja[jerr"  Vj  be  go  dihjx^sed  of.' 

That  there  was  something  grotesque  in  using  the  boIobb 
ritual  of  the  chtirrrh  ixt  the  marriage  of  slaves  was  faintlr 
realiz^yL  In  ITiS  Rev.  Noah  Hobart  '^challenged  the  want 
of  flexibility  in  tbe  forms  of  the  Liturgy  of  the  Church  of 
England,  as  tending  ^Uj  introduce  irreligion  and  prolane- 
n^Tfaft* — efcj/ecially  in  the  use  of  the  oflice  of  Matrimony  far 
marriageft  c^ntracte^l  between  slaves.-'  The  use  of  the 
phrase  "with  all  my  worldly  goods  I  thee  endow,  in  the 
name  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost*' 
he  regarded  as  [particularly  sacrilegious,  although  the 
prayerH  employ<,-il  by  the  Congregational  minister  at  slave 
w<;fidings  were  equally  profane.' 

>  Sewall,  ThetytlUwa  of  JfMeph:  in  5  J/a«.  HUt.  Coll.,  VI,  IT,  l«i. 

»  Helkst  %p'Hftrjtwert/»Tuc-KLK'h  ^u^rtcf ;  in  1  Momm.  Hut.  Coll..  JY.^mitf. 
K</Um  on  Httt.  of  HUiKcry  in  iS'iMM..  Vi. 

^M'XjjiK,  A'tore  ^'irriaof  in  Mun.:  DAirBOX*»'/ft>f.  J/a^.,  3d  series,  V, 
repritjtiutf  iloBAKT'if  />erv/iM  AtVlrekt  to  the  Epiteopal  Separation  in  Xewr  EngkMmd 
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In  at  least  one  instance  a  sufficiently  flexible  epecia) 
ritual  was  composed  which  very  frankly  diecloses  the  idea 
of  its  author,  and  probably  also  that  of  a  majority  of  his 
bretbreu,  aa  to  the  real  character  of  a  slave  marriage. 
According  to  Moore,  it  was  discovered  at  Northampton, N.  H., 
in  1868,  by  Mr.  J.  Wingate  Thornton;  and  it  was  prepared 
and  used  by  Rev.  Samuel  Phillips,  of  Audover,  Mass.,  whose 
ministry  there,  beginning  in  1710  and  ending  with  his 
death  in  1771,  was  a  prolonged  and  eminently  distinguished 
service  of  more  than  half  of  the  eighteenth  century."  This 
"Form  of  a  Negro-Marriage"  is  a  decidedly  safe  and  practi- 
cal service  from  the  master's  point  of  view.  The  minister 
says: 

"Tou  S:  do  now  in  the  Presence  of  God,  and  these 
Witnesses,  Take  K :  to  be  your  Wife;  Promising  that  so  far 
as  shall  be  consistent  with  y"  Relation  w"**  you  now  sustain, 
as  a  Servant,  you  will  Perform  y"  Part  of  an  Husband 
towards  her ;  And  iu  particular,  you  Promise,  that  you  will 
Love  her:  And  that,  as  you  shall  have  y"  Opport*''  &  Ability, 
you  will  take  a  proper  Care  of  her  in  Sickness  and  Health, 
ijn  Prosperity  &  Adversity:  And  that  you  will  be  True  & 
Faithfull  to  her,  and  will  Cleave  to  her  only,  so  long  as 
God,  in  his  Provd",  shall  continue  your  and  her  abode  in 
Such  Place  (or  Places)  as  that  you  can  conveniently  come 
together."  Similar  words  are  repeated  to  the  woman  ;  and 
when  each  tn  turn  has  sealed  this  unique  troth-plight,  the 
minister  continues :  "I  then  agreeable  to  your  Request,  and 
^th  yo  Consent  of  your  Masters  &  Mistresses,  do  Declare, 
that  you  have  Licence  given  you  to  be  conversant  and 
familiar  together,  as  Husband  and  Wife,  so  long  as  God 
aball  continue  your  Places  of  alxxle  as  aforesaid ;  and  so 


(n«),T!,  78;Bndqootin8inroi>lT  Da.  JOBM  Bhach'b  Caiman 
e(Itun,3B.  who  In  losicohnractaristiD  of  Ihe  ago  arguos  in  "so 
wai  cBpcbls  ot  being  made  tree,  and  bo  nt  baTJug  proportj  ii 
mmo  profanenras  "  in  the  aae  of  the  pbrose  meDtioaed. 
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long  as  you  shall  behave  joor-selves  as  it  beoometh  Servants 
to  doe :  For  you  must,  both  of  yon,  bear  in  mind,  that  you 
Bemain  Still  as  really  and  tmly  as  ever,  yonr  Master's 
Property,  and  therefore  it  will  be  justly  expected,  both  by 
Qod  and  Man,  that  you  behave  and  conduct  your-selves,  as 
Obedient  and  faithfull  Servants  towards  your  respective 
Masters  &  Mistresses  for  the  Time  being.'^' 

Through  this  ingenious  device,  it  is  clear,  the  permanence 
of  the  slave's  nuptial  bond,  with  all  his  connubial  and 
family  rights,  was  made  absolutely  dependent  upon  his 
owner's  will. 

1**  And  flnaUj,**  oontJimwi  the  minister,  '*  I  exhort  A  eherge  yoa  tobewmie  lest 
joo  give  pUee  to  the  Deril,  so  as  to  take  Oeessioo  from  the  Liceno  now  gi^ea  joo, 
to  be  lifted  np  with  Fride,  and  thereby  fall  under  the  Displeasore,  not  of  Man  only, 
bot  of  God  also;  for,  it  is  written,  that  God  resisteth  the  Pfood,  bat  heci^eth  Grace  to 
tbehnmUe. 

"  I  shall  now  eonehide  w«k  Fr^fsr  for  yon,  thatyoa  may  beeome  good  Christians, 
and  that  yon  may  be  enaUed  to  oondnct  as  soeh;  and  in  parties,  that  yoa  may  have 
Graee  to  behave  saitaUy  towards  each  Other,  asalso  dntifally  towards  yoar  ICasters 
A  Mistresses,  not  w<i>  E^ye-Serrice,  as  Men-pleasers,  bot  as  y«  serrts  of  ChiS  doing 
ycwUlof  Godfromy«heart.^  Published  by  Moobb,  Slaoe  Marriaom  in  Mam.:  in 
DAwaov*8  HM.  Mag,,  2d  series,  V,  117. 
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[BiBUOaRAPHiCAi.  Note  XIII.— For  Virf^inia  the  chief  materiab 
haTe  been  drawn  from  Uening's  Statutes  at  Large  (Richmond,  1800- 
S3),and  the  laws  compriecd  in  Acta  o/lAe^uMmMy  (tol.,  Willianmburg, 
1769).  The  third  volume  of  O'Callagban,  Docummlt  Rel.  to  the  Col. 
History  of  New  York,  has  an  intereeting  memorial  of  the  bishop  of 
London  written  in  1677;  and  there  are  some  references  to  marriage  in 
Strachey,  For  the  Colony  in  Virginea  Britannea:  Lawe»  Diuine, 
Morall,  and  Martiall,  being  "Dale's  Code"  (London,  1612):  in  Force, 
Tract*,  III;  Bpotswood,  Letters,  conatitu ting  Vole.  I  and  II,  new  series, 
of  the  Collections  of  the  Va.  Hint.  Soe.  (Richmond,  1882-85):  Beverley, 
History  of  Virginia,  (reprint,  Richmond,  1855);  and  the  acts  of  tbe 
assembly  of  1619  contained  in  the  Colonial  Records  of  Virginia  (Rich- 
mond, 1874).  Cooke,  Virginia  (Boston,  18S4j.  gives  a  curious  proclama- 
tion of  Governor  Wyatt  for  the  regulation  of  courtship.  In  Vol.  IV  of 
the  Va.  Magazine  of  Hist,  and  Biog.  (Richmond,  July,  1896)  there  is 
unique  "Marriage  Agreement"  which  throw»  some  light  on  the  eco- 
amic  affairn  of  the  provincial  household;  and  further  illustratione  of 
domestic  and  social  customs  may  be  found  in  Goodwin,  The  Colonial 
Cavalier  (Boston,  1895);  and  Fiske,  Old  Virginia  and  Her  Neighbors 
(Boeton,  1898). 

The  principal  sources  tor  Maryland  are  Btowbb,  Arehiveg  of  Mary- 
land (Baltimore,  1883-91);  Bacon,  Laws  of  Maryland  (fol.,  Annapolis, 
1765);  and,  to  supplement  these,  the  Laivs  of  Maryland  made  since 
I7e3(tol.,  Annapolis,  1777);  or  the  Bamo((ol.,  AnnapoliH,1787).  Streeter, 
"Papers  Rel.  to  the  Early  ffist.  o(  Maryland,"  in  Md.  HUl.  Soc.  Publi- 
cations (Baltimore,  1876),  publishes  a  record  of  the  first  wedding  in  the 
colony,  with  the  marriage  license  bond.  The  matrimonial  doctrines  of 
the  Labadists  are  discussed  by  James,  "The  Labadist  Colony  in  Mary- 
land," in  J.  H.  V.  S.,  XVII  (Baltimore,  1899);  and  the  character  of  the 
episcopal  clergy  is  described  by  Browne,  Maryland  (Boston,  1884),  and 
by  Lodge.  Short  History  (New  York,  1882). 

Un  this  subject,  as  on  moet  topics  for  tbe  period,  the  extremely 
valuable  Colonial  Records  of  North  Carolina  (Raleigh,  1886-90}  are  a 
mine  of  information;  and  they  are  enriched  by  Colonel  Saunders's 

CIS."   The  Hcst  matrimonial  statute,  passed  by  the  assem- 
^  in  1G69,  is  also  con  tained  in  Chalmers,  FoIiKcal  jlnnalf ; 
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in  Cdrroll,  HUt  Coll.  of  South  Carolina  (New  York,  1836);  and  in  Hawks, 
Hintory  of  North  Carolina  (Payetteville,  1857-58),  likewise  ot  service 
on  other  points.  The  various  statutes  of  the  eighteenth  century 
maj  be  consulted  in  Iredell -Martin's  PvAlic  Acts  of  the  Qen.  Aa»embty 
{Newbern,  IBM);  in  Swon's  Revisal  (ed.  1752);  or  Davis's  RevUal  (ed. 
Vn3).  Similar  collections  ot  laws  (or  Bouth  Carolina  are  Cooper  and 
McCord's  Slatutf»  at  Large  (Columbia,  1837-41),  and  Brevard's  Alpba- 
betieal  Digest  (Chorieaton,  1814)  — both  of  which  contain  useful  edi- 
torial notes.  Constitutional  pronsions  are,  of  course,  found  in  Poore, 
CIiarterslWaBhingtoD,  1877).  The  works  of  Friedber)^  and  the  Atlantic 
article  ot  Cook,  elsewhere  mentioned,  are  still  ot  service:  and  Weeks 
in  his  valuable  monograph,  "Church  and  State  in  North  CaroUna,"  in 
J.  H.  U.  S.,  XI  (Baltimore,  1893),  has  traced  from  the  sources  the  strug- 
gle of  the  Presbyterian  with  the  Episcopalian  govemment  part;  for 
the  privilege  of  using  their  own  rites  in  the  celebration  of  marriage.] 


I.      THE   BELIOIODS   OEBBHONT   AND    LAY    ADMINtSTBATION    IN 
VIEGINU 

Thbooobodt  the  colonial  period  in  Virginia  the  religions 
marriage  ceremony,  according  to  the  rites  of  the  Church  o£ 
\  England,  was  prescribed  bj  law.  Indeed,  it  was  not  nntil 
'  1794  that  the  lay  celebration  before  a  magistrate  was  per- 
mitted, and  then  only  in  certain  exceptional  caaes.  But  in 
two  important  particulars,  even  in  the  earliest  statutes,  there 
is  a  remarkable  advance  upon  the  custom  of  the  mother- 
country.  In  the  first  place,  it  is  noteworthy  that  the  admin- 
istration of  matrimonial  law  is  gradually  intrusted  to  the 
county  officers  and  the  local  courts.  Here,  as  in  New  Eng- 
land, there  ia  a  quickening  of  the  forces  of  local  self-govern- 
ment ;  and  the  lay  tribunals  gained  important  functions  which 
in  England  belonged  to  the  ecclesiastical  courts.  Again,  the 
legislation  of  1631-32  embodies  the  essential  principles  of 
the  Hardwicke  act  of  1753.  The  institution  of  marriage 
begins  to  be  protected  and  defined  by  careful  statutory  pro- 
visions and  is  no  longer  left  to  the  perils  of  uncertain  custom. 
Banns  or  license,  parental  consent,  certificate,  and  registra- 
tion are  all  soon  introduced.     Marriage  becomes  in  effect  a 
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civil  contract  long  before  it  is  squarely  acknowledged  to 
be  such  by  the  law. 

The  brief  act  of  7  Charles  I.,  1632,  provides  that  "no 
mynister  shall  celebrate  matrimony  betweene  any  persons 
without  a  facultie  or  lycense  graiinted  by  the  Governor, 
except  the  baynes  of  matrimony  have  beene  first  published 
three  severall  Sundays  or  holydays  in  the  time  of  devyne 
service  in  the  parish  churches  where  the  sayd  persons  dwell, 
accordinge  to  the  booke  of  common  prayer."  The  minister 
1b  forbidden  to  "ioyne  any  persona  soe  licensed  in  marriage 
at  any  unreasonable  tymes,  but  only  betweene  the  howers  of 
eight  and  twelve  in  the  forenoone."  If  the  marriage  is  after 
publication  of  banns  without  license,  and  the  persons  are 
under  twenty-one  years  of  age,  the  consent  of  parents  is 
required  before  legal  celebration,'  It  was  also  enacted  that 
all  marriages  should  be  solemnized  in  chntcb  "escept  in  case 
of  necessity." ' 

The  act  of  1632  determined  the  broad  outline  of  the  mar- 
riage law  of  Virginia  until  after  the  Revolution,  But  two 
or  three  important  modifications  were  made  by  subsequent 
legislation.  Thus,  an  act  of  the  Commonwealth  period, 
1657—58,  enforces  the  provision  that  "ministers  only  shall 
celebrate  marriages;"  and  significantly  adds  that  they  shall 
not  do  so  without  license  or  publication  of  banns  "as  For- 

irly,"  under  a  penalty  of  "tenne  thousand  pounds  of 
ibacco  to  ease  the  leavye  of  that  county."     No  license  is  to 

granted  "without  certificate  vnder  the  hands  of  the 
parents,  masters,  or  guardians  of  the  parties  to  be  married."' 
Again,  the  first  act  of  the  Restoration,  1661-62,  requires 
license  or  "thrice  publication  according  to  the  prescription 

■  Hkmtno.  atatuta,  1, 13S,  1S7.    8m  alKi  tbs  act  of  S  Cbaa,  I..  eipresBcd  In  abant 
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of  the  rubric  in  the  common  prayer  booke,  which  injoynes 
that  if  the  persons  to  be  marryed  dwell  in  severall  parishes 
the  banes  most  be  asked  in  both  parishes,  and  that  the 
curate  of  one  parish  shall  not  solemniase  the  matrimony 
untill  he  have  a  certificate  from  the  curate  of  the  other 
parish,  that  the  banes  have  been  there  thrice  published,  and 
noe  objection  made^^  to  the  union.     For  violation  of  the  law 
by  the  minister  the  penalty  of  1657-58  is  retained.     Bat 
this  statute  goes  farther  and  declares  that  ''any  pretended 
marriage  hereafter  made  by  any  other  then  a  minister''  shall 
be  "reputed  null,  and  the  children  borne  out  of  such  mar- 
riage of  the  parents^'  shall  be  ''esteemed  illegitimate  and 
the  parents  suffer  such  punishment  as  by  the  laws  prohibit- 
ing fornication  ought  to  be  inflicted.'''     This  act  of  the 
Restoration,  like  that  of  the  Duke  of  York,  1665,  was  prob- 
ably invalid  as  transcending  the  requirements  of  the  English 
common  law.'     In  part  it  may  have  been  intended  to  punish 
violation  of  the  marriage  law  by  dissenters,  and  its  severity 
must  have  been  keenly  felt.     At  any  rate,  it  was  repealed  in 
1696  and  replaced  by  an  "act  for  the  prevention  of  clandes- 
tine marriages."     The  preamble  recites  that  "many  great 
and  grievous  mischeifes  have  arisen  and  dayly  doe  arise  by 
clandestine  and  secret  marriages  to  the  utter  ruin  of  many 
heirs  and  heiresses,"  and  that  "the  laws  now  in  force  .... 
do  inflict  too  small  a  punishment  for  so  heinous  and  great  an 
oflFeuce."     The  minister  guilty  of  violating  the  provision  for 
banns  or  license,  which  is  re-enacted,  is  to  suffer  imprison- 
ment "for  one  whole  year  without  bayle  or  mainprize  and 
shall  forfeitt  and  pay  the  sume  of  five  hundred  pounds  cur- 
rant money,  one  moyety  thereof  to  our  sovereign  lord  the 
king,  ....  and  the  other  moyety  to  him  or  them  that  shall 

1  IbitU^  II,  40-51.    Hy  tho  Uw  of  17H8  tho  Uwie  of  even  *' incestaoos " 
are  niadn  IniritliimU:  ibUi.,  XII,  08y. 

SHeo  ohaii.  ziv,  1,  /'),  ImIow. 
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sae  or  informe  for  the  same."  No  HcenseB  are  to  be  granted 
vithoat  a  certificate  from  the  clerk  of  the  county  court;  and 
the  certificate  may  not  be  issued  by  the  clerk  without  the 
consent  of  the  parent  or  guardian  given  in  person  or  by 
writing  attested  by  two  witnesses,  under  penalty  of  a  year's 
imprisonment  and  the  payment  of  a  fine  of  five  hundred 
ponnda  current  money.  The  clause  of  the  preceding  act 
making  the  issue  of  irregular  marriages  illegitimate  is  not 
repeated  in  this  act  or  subsequently — an  admission,  seem- 
ingly, that  the  provision  was  originally  null  and  void.  Bat 
a  female  between  the  ages  of  twelve  and  sixteen  contracting 
such  a  marriage  forfeits  during  coverture  her  inheritance  to 
the  nest  of  kin.  After  the  death  of  her  husband  the  inherit- 
ance reverts  to  her  or  those  who  should  have  claimed  "in 
caee  this  act  had  never  been  made."'  This  clause  was 
retained  in  eubseqaent  legislation.'  By  the  act  of  1705  still 
more  careful  provision  is  made  for  license  and  certificate; 
and  if  any  minister,  contrary  to  the  spirit  of  the  law,  shall 
"go  out  of  this  her  majesty's  colony  and  dominion"  and 
there  join  in  matrimony  "persons  belonging  to  this  country," 
without  license  or  publication,  he  is  to  suffer  the  same  pen- 
alty as  if  the  offense  had  been  done  in  the  province.' 

No  relaxation  in  the  illiberal  rule  requiring  solemnization 
by  a  clergyman  of  the  establishment  was  made  until  after 
the  Kevolution.  First  in  1780  the  court  of  each  county  was 
authorized  to  license  not  more  than  four  ministers  of  any 
religious  society  to  solemnize  marriages.  In  1784  ministers 
of  all  denominations,  except  itinerants,  were  put  on  the  same 
level  in  this  regard.  Already  the  preceding  year  laymen 
"in  the  western  waters"  had  grudgingly  been  empowered  to 
act,  provided  they  make  use  of  the  ritual  of  the   English 
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cbnreh;  but  h  was  not  until  1S30  tLsl  it  becu^  poBOife, 
wben  the  eouii  wnr  fit,  to  appomt  Ikjmem.  Car  this  imtimmp 
in  all  oonntiea  of  the  commoDveahh:  and  tiui  poliey  haa 
mtrnred  to  the  preaent  hour.' 

But  if  the  AnglU^mn  clergy  dozing  the  oitira  ookaiial 
period  were  gi^en  a  monopoly  of  matrimonial  buftini^ws  il  by 
no  means  foUowa  that  the  diasentera;  whoae  nnmfaen  were 
constantly  gaining,  erer  tamely  snbmitted.  On  the  contrazyy 
they  often  took  the  law  into  their  own  hands  and  had  their 
marriagea  celebrated  before  their  own  ministers^  or  resorted 
to  the  local  magistrates.  This  fact  is  made  clear  by  the  act 
of  1780  and  subsequent  statutes,  by  which  marriagea  irregu- 
larly contracted  are  declared  valid.  Indeed*  as  eariy  aa  1677 
we  have  evidence  that  dissenters  refused  to  observe  an  unjnak 
and  probably  invalid  law.  A  memorial  of  the  bishop  ai 
London  in  that  year  laments  that  in  Virginia  there  is  a  great 
^*  detect  in  the  execution  of  those  two  wholesome  laws  .  .  .  • 
of  the  Assembly,  the  one  prohibiting  all  marriages  to  be 
solemnized  without  a  lawful  minister  imposing  the  punish* 
ment  doe  for  fornication  on  the  parties  &  mAking  their  chil- 
dren illegitimate  &  bo  not  capable  of  inheriting,  the  other 
prohibiting  any  persone  the  ministerial!  Function  without 
proveing  himself  to  have  first  received  Orders  from  some 
Bishop  in  England/^' 

As  already  stated,  the  matrimonial  laws  of  Virginia  were 
from  an  early  day  locally  administered,  and  mainly  by  the 
civil  magistrate.  The  minister  of  every  parish  was  required 
to  keep  a  '*  bcx>kc  wherein  shall  be  written  the  day  and  yeare 
of  every  christeninge,  wedding,  and  buriall;"'  and  annually 
on  the  first  day  of  June  it  was  the  duty  of  the  church  war- 
dens and  ministers  to  make  a  return  to  the  qtlarter  court  of  all 

1  Hftn  chap.  xrU  where  this  leffLnlation  is  treated  in  detail. 
aO^CALLAOHAM,  Doc.  Rcl.  to  CoL  Hist,  of  N,  Y.,  Ill,  253. 
iHemino,  Statutes,  1, 158, 182, 183  (1832). 
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nuuriages  solemnized  during  the  year.'  Bj  the  act  of  1642 
the  report  is  to  be  made  to  the  "commander  of  every 
monethly  court;"'  and  in  1661-62  the  duty  of  registration 
is  laid  upon  the  reader  equally  irith  the  mlnisteT.'  At 
length,  in  1780,  the  officiating  minister  is  required  to  trans- 
mit 6.  certificate  of  every  marriage  Bolemnized  by  him  to  the 
clerk  of  the  county  court  for  record.'  It  was  the  minister'a 
duty  to  publish  the  bauns  thrice,  as  required  by  law.  But 
in  consequence  of  the  scarcity  of  clergymen  of  the  eBtablished 
church,  in  some  places  it  became  practically  impossible  to 
comply  with  the  statutes.  So,  in  1705,  the  clerk  or  reader 
in  any  parish  having  no  minister  was  empowered  to  publish 
banns  and,  "if  no  objection  be  made,"  to  grant  a  certificate 
thereof  to  the  officiating  minister.' 

In  Virginia,  as  we  have  seen,  the  governor's  license 
instead  of  banns  takes  the  place  of  the  license  of  the  English 
bishop.  Licenses  are  not  to  be  issued  "without  certificate 
nnder  the  hands  of  the  parents,  masters  or  guardians."*  On 
account  of  the  rapid  growth  of  population,  in  which  was  an 
'er-increasing  proportion  of  dissenters,  and  on  account  of 
le  scarcity  of  ministers  of  the  established  church,  the 
'demand  for  licenses  became  so  great  that,  in  1661,  the 
clerks  of  the  county  courts  were  empowered  to  issue  them. 
Whereas,"  runs  the  statute,  "many  times  lyoences  are 
granted  and  the  persons  are  marryed  out  of  the  parishes, 
which  lycenoes  have  been  usually  granted  by  the  governor, 
whose  knowledge  of  persons  cannot  possibly  extend  over  the 
whole  coxmtry,"  therefore  persons  desiring  to  be  married  by 
license  are  required  to  give  bond  to  the  clerk  that  there  is  no 
lawful  impediment.     The  clerk  is  then  to  write  the  lioense 
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and  certify  to  the  first  justice  in  the  commission  for  the 
comity,  or  else  to  the  person  appointed  for  this  business  by 
the  governor,  who  shall  sign  it^  Later  the  personal  or 
written  consent  of  the  parent  or  guardian  is  required  before 
the  clerk  may  issue  certificate.'  But  by  the  act  of  1706  a 
bond  is  required  in  all  cases,  and  parental  consent  only  in 
the  case  of  minors.  The  license  is  then  issued  by  the  clerk 
for  the  signature  of  the  magistrate  or  the  governor's  deputy.* 

The  granting  of  licenses  was  an  important  source  of 
income  for  the  governor,  he  receiving  two  hundred  pounds 
of  tobacco  or  twenty  shillings  for  each  license  issued.  Such, 
for  example,  was  the  law  in  the  days  of  Beverley.^  These 
fees  were  collected  by  the  sheriff  and  turned  over  to  the 
governor  or  secretary  of  the  colony.*  At  the  beginning  of 
the  Revolution,  in  order  to  provide  for  the  expense  of  the 
militia,  a  tax  of  forty  shillings  was  laid  by  the  assembly 
upon  each  marriage  license  ;*  and  in  the  next  year  the  law 
granting  license  fees  to  the  governor  was  repealed.^  The 
legal  fee  allowed  the  minister  was  twenty  shillings  or  two 
hundred  pounds  of  tobacco  for  each  marriage  when  cele- 
brated by  license,  and  five  shillings  or  fifty  pounds  of 
tobacco  when  celebrated  by  banna*  In  1792,  however,  the 
uniform  fee  for  a  marriage  was  fixed  at  one  dollar.* 

Marriages  within  the  "levitical  degrees  prohibited  by  the 
laws  of  England"  were  forbidden;*®  and  curious  and  strin- 

iHknimo,  op,  cit,  n,  54,  55;  cf.  28  (1660-61).  Only  the  clerk  of  the  oonnty  in 
which  the  woman,  her  parents,  or  guardians  dwell  may  act :  t6td.,  281. 

s  Ibid.,  Ill,  150  (1606).  s  ibid.,  442,  44S. 

«  Bkvkklet,  nut.  cf  Va.,  211, 212 ;  also  1  Matt.  Hut.  Coll.,  V,  IX ;  and  Hmmro, op. 
eit.,  ni,  445;  VI,  84, 85;  II,  55. 

&/6td.,  11,28. 

•  Ibid.,  IX,  66  (1775).    The  tax  was  raised  to  ten  pounds  in  1780:  tdid.,  X,  245. 

T /did.,  225. 

8  Spots  WOOD,  Lettcn.  1, 128  n.  90;  BxyKBLBT,  Hist  of  Fa.,  211 ;  Henino,  op.  ctt., 
m,  45;  VI,  84, 85,  etc.    Earlier  the  marriage  fee  was  2  shillings :  ibid.,  1, 160, 184. 

*Actt  of  the  Oen.  Assembly,  203. 

10  Henino,  op.  cit,  IV,  245  (1730).  Marriage  with  a  deceased  wife's  sister  is  for- 
bidden:  ilnd.,  XU,  689  (1788). 
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int  regulations  concerning  the  secret  marriage  of  indented 
aervante  were  made.  Thus  in  1642-^3,  since  "many  great 
abuses  &  much  detriment  hath  been  found  to  arise  both 
against  the  law  of  God  and  likewise  to  the  service  of  mauye 
masters  of  families  in  the  coUony"  by  secret  marriage  of 
|0ervants,  it  is  provided  that  a  man  servant  contracting  a 
ret  marriage  with  a  maid  servant  shall  serve  an  additional 
year  after  the  completion  of  the  term  of  indenture ;  while  a 
Waid  servant  so  offending  is  to  double  the  time  of  her  ser- 
vice. A  freeman  for  secretly  marrying  an  indented  maid 
servant  must  double  the  value  of  her  service  and  pay  a  fine 
of  five  hundred  pounds  of  tobacco  to  the  parish  where  the 
offense  is  committed.'  The  unjust  discrimination  against 
female  Bervants  was  done  away  with  in  1657-58."  A  still 
more  rigorous  law  was  passed  in  1601-62.  The  minister  is 
prohibited  under  a  penalty  of  ten  thousand  ponnds  of 
tobacco  from  either  publishing  the  banns  or  celebrating  the 
contract  of  marriage  without  a  certificate  of  consent  from 
the  masters  of  both  the  persons,  who  are  each  to  suffer 
the  penalty  of  a  year's  extra  service,  as  before;  while  the 
freeman  clandestinely  marrying  a  servant  is  to  pay  to  the 
master  fifteen  hundred  pounds  of  tobacco  or  a  year's  ser- 
Tice.'  But  in  1748  for  the  offending  parties  the  year's 
extra  service  is  commuted  at  "five  pounds  current  money.'" 
It  may  be  noted  that  in  this  Virginia  legislation  there  is  no 
provision  like  that  of  Plymouth  for  compelltog  the  consent 
of  stubborn  masters. 

The  matrimooial  history  of  Virginia   begins  with   the 
nuptials  of  Ann  Burras  and   John   Laydon,  celebrated  in 


>/&(d.,  n,  lit.    The  pmultT  for  •  fr 
l^mS:  iUd..Ul,4it. 
WMd.,  TI,  8S,  SL 
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1608.*  A  few  years  later,  in  Dale's  code,  appear  the  first 
marital  regulations,  thongh  to  what  extent  they  were  ever 
carried  out  must  remain  uncertain.  Every  minister  is  re- 
quired  to  "keepe  a  faithful  and  true  Becord,  or  Church 
Booke,  of  all  Christnings,  Marriages,  and  deaths  of  such 
our  people,  as  shall  happen  within  their  Fort,  or  Fortresse, 
Townes  or  Towne  at  any  time,  vpon  the  burthen  of  a  neg- 
lectfuU  conscience,  and  vpon  paine  of  losing  their  Elnter- 
tainment"* 

The  statutes  of  the  Dominion  are  silent  as  to  the  celebra- 
tion of  pre-contract  or  espousals;  and  the  penalties  prescribed 
for  adultery  and  fornication  are  in  marked  contrast  with 
those  of  early  New  England.  Persons  were  presented  for 
these  offenses  by  the  church  wardens  at  the  annual  visi- 
tations;' and  the  culprits  were  punished  by  fines  or  whip- 
ping.* Nor  do  the  laws  concern  themselves  with  the 
regulation  of  courtship  and  ''sinful  dalliance '^  in  New  Eng- 
land style;   although  a  proclamation  of  Governor  Wyatt 

1  On  Uiis  marriage  see  Wznbob,  Nor,  a$id  Crit,  Hitt,,  m,  132;  Holmss,  AnndU^ 
1, 162;    Campbbll,  HUL  af  Va.^  66. 

aWiLLiAX  Stbachet,  For  the  Colony  in  Virginoa  BrUanncch  Latoet  Diuinct 
Iforoll,  and  JfarttoU,  U :  in  FOBOB,  IVacte,  IIL 

s  Hening,  op.  cit,^  1, 240, 810,  etc  The  foUowin^  oorions  Jnd^rment  was  rendered 
by  the  governor  and  ooimoil  sitting  as  a  coort  in  1627  :  **  Upon  the  presentment  of 
the  ohoroh-wardens  of  Stanley  Hundred  for  snspioion  of  inoontinency  betweene 
Henry  Kinge  and  the  wife  of  John  Jackson,  they  lyinge  together  in  her  hnsband^s 
absence  ;  it  is  thought  fitt  that  the  sayd  Kinge  shall  remove  his  habitation  from  her, 
and  not  to  use  or  frequent  her  company  until  her  husband's  return.**— /Md.,  145,  note. 
This  may  be  oomimred  with  the  following  record  of  the  same  court  in  16S1 :  ^*Beoause 
Edw.  Orymeslay  with  Alice  West  he  gives  security  not  to  marry  any  woman  till  fur- 
ther  order  from  the  Governor  and  ConnciL'*— Ibid.,  551. 

« Ihid,^  4S3  ;  m,  74, 139, 861 ;  AcU  of  the  Gen.  Auembli/^  287.  The  first  represen- 
tative assembly,  which  met  at  Jamestown  in  the  summer  of  1619,  enacted,  ** Against 
ezeesse  in  apparell  that  every  man  be  cessed  in  the  church  for  all  publique  contri- 
butions, if  he  be  unmarried  according  to  his  owne  apparell,  if  he  be  married  accord- 
ing to  his  owne  and  his  wives,  or  either  of  their  apparell.*'— Col.  Bee,  of  Va.  (ed. 
Bancsoft),  20.  The  same  assembly  provided  that  **A11  Ministers  in  the  Colony  shall 
once  a  year,  namely  in  the  moneth  of  Marche,  bring  to  the  Secretary  of  Estate  a  true 
account  of  all  Christenings,  burials  and  marriages,  upon  paine,  if  they  faill,  to  be 
censured  for  their  negligence  by  the  Governor  and  Counsell  of  Estate ;  likewise  where 
there  be  no  ministers,  that  the  comanders  of  the  place  doe  supply  the  same  duty.*'^ 
i&id.,26. 
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ebowB  that  his  excellency  was  willing  to  supply  the  law's 
defect  in  this  regard.  He  announces  that  "every  minister 
Bhonld  give  notice  in  hia  church  that  what  man  or  woman 
soever  should  nse  any  word  or  speech  tending  to  a  contract 
oE  marriage  to  two  several  persons  at  one  time,"  such  "as 
might  entangle  or  breed  scruples  in  their  consciences,  should 
for  sach  their  offense,  either  undergo  corporal  correction,  or 
be  punished  by  fine  or  otherwise,  according  to  the  quality 
of  the  person  so  offending."' 

Very  little  material  has  been  collected  regarding  wedding 
customs  in  Virginia.'  But  this  sketch  may  be  concluded  by 
reference  to  a  curious  "marriage  agreement"  which  took 
place  in  Eastville,  Northampton  county,  in  1714,  and  which 
throws  light  on  domestic  economy  in  the  Old  Dominion, 
Mr.  John  Custis  and  Frances,  his  wife,  having  fallen  out, 
are  inspired  with  hope  and  faith  that  they  may  renew  "per- 
fect love  and  friendship"  by  bond  and  covenant.  First, 
therefore,  it  is  duly  stipulated  that  "the  sd  Frances  shall 
return  to  the  sd  John  all  the  money,  Plate  and  other  things 
what  soever  that  she  hath  from  him  or  removed  out  of  the 
house  upon  oath  and  be  obliged  never  to  take  away  by  her- 
self or  any  other,  anything  of  value  from  him  again  or  run 
him  in  debt  without  his  consent,  nor  sell,  give  away  or  dis- 
pose of  anything  of  value  out  of  the  family  without  his  con- 
Bent,  upon  the  condition  that  the  plate  and  damaake  linen" 
Bhall  not  be  given  away  or  otherwise  disposed  of  by  the  said 
John  during  her  life,  but  be  delivered  to  his  children  "by 
the  said  Frances  immediately  after  her  decease."  Next  it  is 
agreed  that  "Frances  shall  henceforth  for  bear  to  call  him 
y*  sd  John  any  vile  names  or  give  him  any  ill  language, 
Neither  shall  he  give  her  any,"  but  they  are  "to  live  lov- 

1  Qaotad  by  COOU,  FfTVfnia.  119 ;  also  Pibex,  Old  Firfrf nia  and  Ber  Ifeighbort, 

'See.  bowaTcr,  Qoodwth.  The  CoUmial  Cavalier,  45  9, ;  and  on  social  costoma  in 
fenenl  Fibkb,  op.  tit.,  II,  I'l,  ZS9. 


L. 


238  Matrimonial  Institutions 

ingly  together  and  to  behave  themselves  to  each  other  as  a 
good  husband  &  good  wife  onght  to  doe.  And  that  she  shall 
not  intermeddle  with  his  affairs  but  that  all  business  belong- 
ing to  the  husband's  management  shall  be  solely  transacted 
by  him,  neither  shall  he  intermeddle  in  her  domestiqne 
affairs  but  that  all  business  properly  belonging  to  the  man- 
agement  of  the  wife  shall  be  solely  transacted  by  her." 
Again,  after  settling  his  debts,  John  gives  bond  in  the  sum 
of  one  thousand  pounds  that  he  will  keep  *^true  and  perfect 
accounts  of  all  the  profitts  and  disbursements  of  his  whole 
Estate,"  present  and  future,  in  Virginia  or  the  rest  of  the 
world,  and  that  he  will  ''produce  the  same  accounts  yearly 
if  it  be  required  upon  oath.  And  that  after  all  debts  here- 
after necessarily  accrueing  ;  for  buying  cloaths,  tools  and  all 
the  necessary  [things]  for  the  servants  and  the  plantations, 
paying  leavys  and  Quitt-rents  &  making  necessary  repairs  of 
his  whole  estate  and  alsoe  all  other  necessary  charges  acrew- 
ing  for  the  use  &  benefitt  of  the  estate  which  is  to  descend  to 
the  child  of  ye  said  Frances  are  deducted  and  paid  he  shall 
freely  &  without  grudging  allow  one  full  moity  ....  of 
his  whole  estate"  to  her  annually,  *'for  clothing  herself  and 
the  children  with  a  reasonable  proportion  thereof  and  the 
remainder  to  be  all  laid  out  in  the  education  of  the  children 
&  for  furnishing  ....  all  things  ....  necessary  for 
house  keeping  (that  are  to  be  brought  from  England)  and 
Phisick,"  so  long  as  she  remains  peacefully  with  him  ;  and 
that  he  shall  allow  for  her  maintenance  and  that  of  the  fam- 
ily "one  bushell  of  wheat  for  every  week  and  a  sufficient 
quantity  of  Indian  Com  and  as  much  flessh  of  all  kinds  as 
the  stocks  of  Cattle,  Sheep  and  hoggs"  will  stand,  with 
"sufficient  quantity  of  Cyder  and  Brandy  if  so  much  be  made 
on  the  plantation."  But  if  Frances  exceed  her  allowance, 
then  it  is  to  cease,  and  the  "bond  to  be  voyd."  Out  of  her 
allowance  Frances  is  to  have  "  free  liberty  to  keep  a  white 
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Berrant  if  she  shall  think  fitt ;"  also  the  usual  colored  ser- 
vante,  among  whom  are  mentioned  "Jenny,"  "Queen,"  and 
"Billy  boy,"  who  are  to  "tend  the  garden,  goe  of  errands  or 
with  the  coach,  catch  horses,  and  doe  all  other  neceseary 
works"  both  in  and  about  the  house.  Moreover,  with  impul- 
■ive  generosity,  "ye  sd  John"  binds  himself,  not  only  to 
allow  Frances  "fifteen  pounds  of  wool  and  fifteen  pounds  of 
fine  dresst  flax  or  fifteen  pounds  of  wool  in  lieu  thereof 
every  year  to  spin  for  any  use  in  the  family  she  shall  think 
fit ;"  bnt  even  to  suffer  her  "  to  give  away  twenty  yards  of 
Virginia  cloth  every  Tear  to  charitable  uses  if  soe  much 
remain  after  the,  st^vants  are  clothed."  Finally,  pending 
the  marketing  of  the  tobacco  crop  in  England,  which  will 
take  twelve  months,  Frances  is  graciously  endowed  by  John 
with  fifty  pounds  in  money  for  support  of  herself  and  the 
family,  if  there  should  happen  to  be  so  much  left  when  all 
the  debts  are  paid.' 


The  earliest  extant  record  of  a  marriage  in  Maryland,  we 
ire  told,  is  that  of  William  Edwin  and  Mary  Whitehead, 
dated  March  26, 163!^.  They  were  married  by  license,  with 
Becority  to  the  Lord  Proprietor  tor  the  payment  of  "one 
thousand  weight  of  merchantable  tobacco,  to  be  paid  upon 
demand,  in  case  the  said  William  Edwin  hath  precontracted 
himself  to  any  other  woman  than  Mary  Whitehead  {apin- 
Bter),"  or  in  case  there  is  any  other  lawful  impediment  to 
the  marriage.'  According  to  Bozman,  many  similar  marriage- 
license  bonds  have  been  preserved.'     The  requirement  of  a 

1  Fdt  this  dooumeot  see  The  Virginia  Mag.  of  HitC  and  Biog.,  IV  (Jul]'.  ISSt). 

f4-«a. 

iSraamn.  Fapen  Btl.  to  the  Early  Hittory  of  Ua.,  ZIH,  279.    ThEa  llraasa  maf 
Im  DtMnpOTad  with  Cbo  bonds  required  bj  Qotaraot  Andtoa  io  Nu»  Buslaod  or  bj  the 
_K«w  YorkgoTornots:  se«olisp9.iii  and  iit, 

"book  Id  the  land  office, SDtitled.Libn' No,  1":  Hozkas, Hint. of  Mart- 
who  gifes  tbs  following  einmiilfl :  "  NoTember  Sd,  1S38.    Thia  daj  came 
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"caution,"  in  such  cases,  is  enforced  in  the  act  of  the  assem- 
bly pasBed  in  1640.'  No  marriage  may  be  solemnized  with- 
out banns  "three  days  before  published  in  some  Chappell 
or  other  place  o£  the  County  where  publlque  instnts  are  used 
to  be  notified,  or  else  afore  oath  mad  &  caution  entered  in 
the  County  Court  that  neither  partie  is  apprentice  or  ward 
or  precontracted  or  within  the  forbidden  degrees  o£  consan- 
guinity or  under  goverm'  of  parents  or  tutors  and  certificate 
of  such  oath  &  caution  taken  from  the  Judge  or  Begister 
of  the  Court."' 

By  the  act  of  1658,  passed  during  the  Pendall  govem- 
ment,  the  civil  ceremony  is  made  legaL  Persons  desiring 
to  be  married  have  liberty  to  apply  either  to  a  magistrate  or 
to  a  minister ;  but  in  all  cases,  under  severe  penalty,  a  certifi- 
cate of  the  publication  of  banns  at  the  county  court,  or  in 
some  church,  chapel,  or  meeting,  is  required,'     Banns  or  a 


William  Lewis,  planter,  and 
woman  than  UfbuIb  GiSori) 
aSlnitj,  or  aof  olhet  lantul 


oath,  that 


md  that 


he  is  not  procoatracted  to  any  other 
a  is  no  Impediment  of  cousansninltjr. 
his  ImoKladge,  vbj  he  Bhonld  not  ba 
nad  farther  ho  aclcDow ledge th  birasolf  to  owe 
iceo  in  eaiB  there  be  any  precxmtracl  or  other 
iforessid.  cither  on  the  luct  of  the  said  WUllam 
said  Ursula  Qifford." 

'  the  thirty-six  bills  of  tha  assembly  of  Pebr 
la  were  HDero9$ed  (or  a  third  reading,  but  ni 


o  the  lord  proprietor  1000  lb.  to 


ry,  lftS9/40,  which  asoord- 


callcd  " 

ment  of  faolls  committed  against  the  same;  and  all 
of  another's  oha<<tity;  dcitamatioD ;  t«morarioiis 
leKacies;  olandestiiia  marriage  withoaC  bauna  thrie 
the  court."— BozKAH,  op.  cit..  II,  100, 12S,  ISO.  Since 
orgaoiied  eonnty,  St.  Uary's,  and  this  "ooantjconr 
in  all  oilil  oommon-law  cases,  the  body  ii  really  tha 
itiagiTen  about  the  same  jarisdietion  tboroatter  eie 


pristor,  tbe  other  bait  ti 


and  contracts,  and  the  punish. 
Sancns  ot  incost;  attempting 
idminist  ration  J  detentloD  ot 
poblisbed  or  Iwnd  entered  in 
it  this  time  Cbere  was  but  one 
'  Is  madea  tribunal  of  apiMal 
apreme  protlncial  eoort,  and 
sised  by  tha  latter. 
d  AoU  i4  the  aeneral  Amcmbin,  liaH-U.  9T. 
if  the  parties  Tiolsting  the  statute  Is  1,000  ponnds 
ninister,  5,000  pounds,  one  bait  to  tbe  Lord  Pro- 
irmer.  In  1050  it  is  proTided  that  adultery  shall 
ay  sea  fit.  but"  not  ei  tending  to  life  or  member"! 
i  Id  1651:  ibid.,  3U.  Id  the  taat'diimed  year  "the 
LSrrlod  or  barled  ....  shall  l»  Exhibited  to  ths 
lost  RsKister  thereof  who  sball  be  allowed  Sn 
to  bim  (or  erery  anch  Hogisf  made  and  kept." 
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license  from  the  governor  or  lieutenant-general  is  prescribed 
by  the  act  of  1662;  and,  as  before,  the  ceremony  may  be 
performed  by  either  a  minister  or  a  magistrate,  but  iu 
presence  of  two  witnesses.  Otherwise  the  marriage  is  void.' 
Thus  far  no  form  of  words  at  the  nuptials  had  been  pre- 
scribed. Therefore  in  1666,  by  a  statute  which  was  to 
remain  in  force  three  years,  a  modi6cation  of  the  English 
ritual  was  adopted.' 

The  general  proviflions  of  the  law  of  1662  are  repeated  in 
the  act  of  1676,  except  that  the  intention  to  allow  complete 
liberty  with  respect  to  the  form  of  celebration  is  more 
accented.  Instead  of  a  "  minister  or  magistrate,"  as  in  the 
former  act,  any  "priest,  miniBter,  pastor,  or  magistrate" 
may  now  conduct  the  celebration;  and,  as  before,  a  marriage 
not  so  solemnized  is  declared  null  and  void;  though  it  is 
highly  probable  that  such  a  requirement  was  invalid  as  being 
inconsistent  with  the  English  common  law.' 

Up  to  this  point,  under  the  Catholic  proprietors  of  the 
palatinate,  absolute  toleration  had  prevailed.  Optional  civil 
or  ecclesiastical  rites  were  sanctioned.  But  now  arose  a 
struggle  for  supremacy  between  the  toleration  party  com- 
posed of  Catholics  and  Quakers,  who  began  to  take  strong 
root  in  the  province,  and  a  bigoted  Protestant  faction,  "As 
happened  twenty  years  before,  a  minority  in  the  colony,  in 
sympathy  with  the  dominant  party  in  England,  wished  to 
control  in  matters  of  religion,  and,  backed  by  the  home 
government,  renew  a  policy  of  intolerance  in  their  own 
interests.  Now,  of  course,  this  minority  was  composed  of 
Protestants  of  the  Established  Church,  instead  of  Puritans, 


t  Ibid.,  Ataxia.    Thiaaot 

>  "  The  niBD  taking  tbo  wc 

to  mj  vedded  wiln  To  bn<a  ac 


alWt:  ibid..  £31. 
^L  band  ahAll  aaj  lA 


oa  Uka  thee  C  D 

ilth  till  detttb  as  do  pact  and  tbsrato  I  pli^t 
my  trotb  which  boiiu  Qaisbod  lett  hac  hand  sua,"  SimilAi  words  kra  lo  be  mad 
:  ilnd.,  l«ei-7e,  IU. 

Ibid.,  iies-n,  S2Z,  gzs 
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as  in  the  days  of  the  Commonwealth."'  The  Episcopal 
minority  triamphed  with  the  eBtabiishment  of  the  royal 
government  in  1692,  the  Church  of  England  was  set  up,  and 
Catholics  and  dissenters  were  taxed  for  its  support  A  reac- 
tionary policy  was  begun  with  respect  to  the  marriage  cele- 
bration, and  we  have  in  this  instance  the  only  clear  example 
of  such  retrogresfiion  that  can  be  found  in  American  history,' 
Only  in  Maryland  was  civil  marriage  entirely  abrogated  after 
it  was  once  introduced,' 

The  change  did  not  take  place  all  at  once.  A  beginning 
was  made  by  the  law  of  1692  which  in  part  deprived  mem. 
bera  of  the  established  church  of  the  privilege  of  the  civil 
celebration,  but  as  yet  did  not  interfere  with  the  liberty  of 
others.  As  under  the  preceding  acts,  either  a  minister  or 
a  magistrate  may  perform  the  ceremony;  but  now  it  is  pro- 
vided that  he  "shall  joyn  them  in  manner  and  forme  as  ia 
sett  down  &  espreaeed  in  the  Liturgy  of  the  Church  of  Eng- 
land w*""  being  finished  the  Minister,  Pastor,  or  Magistrate 
shall  say  I  being  hereunto  by  Law  Authorized  do  pronounce 
yon  lawful!  man  and  wife."* 

A  more  rigorous  statute,  affecting  members  of  the  estab- 
lishment, appears  in  1702.  To  "prevent  all  illegal  and 
unlawful  Marriages,  not  allowable  by  the  Church  of  Eng- 

'LoaoB,  Short  nittnry,  lOJ.  Slaevhnie  thUviiter  says  theEpiscopsl  church  in 
HHirland  was  bj<  "con torn pliblo  an  eeolBsiastioalorganiiaCionasliislorTcaQBhow." 

Secnra  In  their  housea  and  Riebea,  with  a  tax  settled  by  law.  and  collected  by  tbs 

huatsd.  raced  borses,  draDk,  gamblad,  and  ware  the  parasites  and  boon  compaiiiou 
of  tbs  wealthy  planters.    A  commoD  Jest  was  the  qnostion ; 

'Wholaamonaterot  the  first  renown  1 
'A  lettered  sot.  a  drunkard  in  a  gova.' 

"  They  extorted  marriage  feeslrom  the  poor  by  breaking  off  in  the  middle  of  tfaa 
■eryioo,  and  retosing  to  cootlaua  until  they  were  paid,"— /6id.,  ISS,  120-2*!  </. 
Bbownb,  ilarvlnniJ,  lU  S. 

3  Boa,  howBTer,  the  ease  of  North  Carollca  below,  where  the  origioal  toleration 
of  the  early  yaara  wbb  later  aamewhat  curtailed ;  and  that  of  West  Virginia. 

■  ComiiBre  Coos,  "  Uar,  Cel.  io  the  Coloniea,"  Atlantic,  LXI,  SSS,  951. 

tAnMvai^ad.:  PrmnU  and  Aclt  qf  the  aeti.  AMUm.,  It6t-9Z,  iSa,  Ol. 
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land,"  it  is  enacted  that  "no  MiniBter,  Priest  or  Magiatrate 
shall  presume  to  join  together  in  Marriage,  any  persons 
whatsoever,  contrary  to  the  Table  of  Marriages,  by  this  Act 
appointed  to  be  Bet  up  in  every  Parish-Chnrch  within  this 
Province,"  under  penalty  of  five  thousand  pounds  of  tobacco 
for  violation,  and  with  a  like  punishment  for  each  of  the 
parties  to  such  a  marriage.  To  "prevent  any  Lay- Persona" 
from  acting  "where  any  Minister  or  Priest  can  be  had,  and 
to  ascertain  what  shall  be  paid  for  Marriages,"  it  is  provided 
that  "in  every  Parish  where  any  Minister  or  Incumbent 
shall  reside  and  have  charge  of  soiUs  therein,  no  Justice  or 
Magistrate,  being  a  Lay-Man,  shall  join  any  Persons  in 
Marriage,  under  penalty  of  Five  Thousand  Pounds  of 
Tobacco  ....  to  our  Sovereign  Lord  tlie  King."  The 
marriage  fee  is  fixed  at  five  shillings  sterling,  provided  the 
persons  to  be  married  come  to  the  parish  church  or  chapel  at 
me  of  divine  service,' 

In  1717  was  passed  a  more  elaborate  act,  which  remained 
1  force  throughout  the  colonial  period,  but  which  did  not 
laxtend  to  "persons  of  different  persuasions  from  the  Church 
!  England,"  who  are  still  to  enjoy  their  own  "manner  of 
■proceedings"   unaltered.     "Persons  who  desire  Marriage" 
|lffe  to   "apply  themselves   to  a   Minister  ....  and  shall 
jause  due  Publication  to  be  made,  according  to  the  Kubrick 
(  the  Church  of  England,  of  their  Intent  to  marry,  at  some 
liurch  or  Chapel  of  Ease  belonging  to  the  Parish"  wherein 
9  woman  resides.     In  "case  there  be  no  Minister,  Curate 
'  or  Reader  in  such  Pariah,  an  Advertisement  or  public  Noti- 

fication ....  shall  bo  set  up  at  the  Court-house  Door  of 
the  County,  where  such  Marriage  shall  bo  intended,  there  to 

Inain  for  the  Space  of  Three  Weeks  at  the  least."  The 
irk  of  the  county  court  is  required  to  make  a  certificate  of 
blication,  on  presenting  which  any  "qualified"  minister 
lIUcON,  Law*  of  Marvland.  170S,  chap,  i,  K  ■>,  t. 
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is  empowered  to  solemnize  the  marriage  '' according  to  the 
Liturgy  of  the  Church  of  England.''  For  proceeding  with- 
out certificate  of  publication  or  the  governor's  license,  the 
minister  and  each  of  the  parties  shall  severally  forfeit  five 
thousand  pounds  of  tobacco,  as  under  the  act  of  1702 ;  and 
for  evasion  of  the  law  by  getting  married  in  any  place  out- 
side the  province,  except  where  the  woman  is  a  resident,  the 
man  is  to  suffer  the  same  penalty.^  But  it  is  important  to 
note  that  neither  the  act  of  1702  nor  that  of  1717  invalidates 
an  irregular  or  clandestine  marriage. 

Another  statute  of  1717  prescribes  severe  penalties  for 
miscegenation.  Any  free  negro  or  mulatto  intermarrying 
with  a  white  person  shall  become  a  slave  for  life,  unless  the 
free  mulatto  in  question  be  "bom  of  a  white  woman,"  when 
he  is  merely  condemned  to  service  for  seven  years.  On  the 
other  hand,  servitude  for  this  same  period  is  the  punishment 
prescribed  in  case  a  white  man  or  woman  intermarry  with  a 
negro  or  mulatto.'  Two  years  before  a  law  provides  that 
for  joining  any  negro  whatsoever  or  a  mulatto  slave  to  any 
white  person  the  minister,  pastor,  or  magistrate  shall  forfeit 
five  thousand  pounds  of  tobacco,  one  half  to  the  use  of  free 
schools,  and  the  other  half  to  the  informer.' 

It  is  significant  that  throughout  the  whole  colonial  period 
all  persons  in  Maryland,  except  members  of  the  establish- 
ment, should  have  had  unrestricted  liberty  to  contract  civil 
marriage,  only  to  have  that  liberty  taken  away  after  the 
Revolution  began.  By  the  reactionary  law  of  1777,  "the 
rites  of  marriage  between  any  white  persons,  subjects  or 
inhabitants  of  this  State,  shall  not  be  celebrated  by  any  per- 
son within  this  State,  unless  by  ministers  of  the  Church  of 
England,  ministers  dissenting  from  that  Church,  or  Bomish 

»  Bacon,  op.  cit.^  1717,  chap,  xv,  §g  i-v.  The  fee  for  marriage  after  license  is  "  10 
sbilliDgs  and  no  more ;  '*  after  publication  of  banns  it  is  100  pounds  of  tobacco  or 
6  shillings  and  8  i>ence  current  money. 

ilbid,,  chap,  xiii,  §  v.  «IZ>Mi.,  1715,  chap,  xliv,  §  xxv. 
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prieBtB,  appointed  or  ordained  according  to  the  rites  ....  of 
their  respective  churches,  or  in  such  manner  ae  hath  been 
heretofore  used  and  practiced  in  this  State  by  the  society 
of  people  called  Quakers."'  This  monument  of  religious 
conservatiBm  has  survived  to  our  own  time. 

No  attempt  is  here  made  to  describe  wedding  custooiB  in 
the  colonial  era;'  but  the  Archives  of  Maryland  contain  a 
unique  document,  entitled  "Articles  of  Courtahip,"  which 
may  serve  as  companion-piece  and  counterpart  to  the  "  Mar- 
riage Agreement"  with  which  the  domestic  economy  of  Vir- 
ginia, half  a  century  later,  has  already  been  illustrated.  In 
this  instance  Robert  Harwood  essays  by  formal  indenture  to 
compound  a  lawsuit  and  at  the  same  time  reclaim  the  reluc- 
tant affections  of  Elizabeth  Gary,  despite  the  fact  that 
ungallantly  he  had  sought  to  requite  her  fickleness  through 
"slanders  and  unhandsome  attempts."  From  the  "Articles 
of  agreement  ....  made  the  24'''  of  September  1657 
between  Peter  Sharpe  of  Putuxent  County  in  th*  Province 
of  Maryland  Chimrgeon  of  the  one  p*°'  and  Robert  Har- 
wood of  the  Same  County  planter  of  the  other  parte,"  it 
appears  that  "there  hath  been  a  Suit  Commenced  by  the 
Said  Peter  Sharpe  before  the  Governour  and  Conncell  .... 
a  gainst  the  abovenamed  Robert  Harwood  on  the  behalf  of 
Elizabeth  Gary  Daughter  of  ludith  now  the  wife  of  the  Said 
Peter  Sharpe,  for  reparation  for  Slanders,  and  uudhandsome 
attempts  charged  to  be  acted  and  reported  by  the  Said 
Robert  Harwood  to  the  great  Detriment  of  the  Said  Eliza- 
beth, and  of  the  Said  Peter  Sharpe  his  wife  and  family;" 

I  KiLTi.  Lam.  1777,  obap.  !£,  see.  5;  also  Lav, 
ebap.  nii,  sac.  * :  cf.  CooS,  "  Mar.  Col.  In  the  Colon 

IThaQdalierBireie  strong  In  HarjlDod  sod 
brotbsrs  ebevhero.  The  Labadiuls,  who  hnri  a  c 
dislilisd  tba  Frionds,  tbongh  in  Bomo  respeoU  tho 
•trikingljr  alike.  The  Labadista  wora  even  mot 
Friwids  rogaidlue  InlBrmorriago  «itb  (antilea.  A 
nnragQQerata  BponsA  behind  when  ha  joined  tbo  bc 
Colour  In  HsnUnd,"  J.  B.  V.  S.,  XVQ,  U  S.,  17  B. 
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and,  on  the  other  side,  that  Robert,  "for  hia  own  Vindica- 
tion, doth  mnch  insist  upon  a  former  promise  of  Marriage 
Grounded  upon  a  Mutuall  declared  affection "  between  him 
and  Elizabeth,  "obtained  after  a  long  familiaritie  and  Solli- 
citation;"  with  which  engagement  the  said  Peter  and  Jndith 
his  wife  "are  much  diBsatiefied,"  but  which  they  are  neverthe- 
less willing  to  see  followed  by  wedlock,  if  Elizabeth  really 
have  the  proper  "affection  and  resolution  of  marriage  to  and 
with  the  Said  Robert," 

Therefore  it  is  duly  stipulated  that  the  insistent  snitor 
shall  have  a  fair  chance  to  ensnare  the  coy  damsel  on  neutral 
ground,  "Imprimis  the  said  Peter  Sharpe  doth  for  himself 
and  his  heirs  ....  agree  that  the  Said  Elizabeth  Gary 
shall  within  fifteen  dayes  ....  be  conveyed  to  the  house  of 
m''  Thomas  Davis  at  the  Cliftes  and  there  she  is  to  remains 
for  the  Space  of  six  weekes,"  the  said  Kobert  "during  all  the 
Said  Time"  being  given  "full  tree  tind  perfect  Liberty 
(bringing  one  or  more  of  the  Neighbours  with  him)  to  have 
all  freedom  of  discourse"  with  her,  and  "to  use  all  faire  and 
Lawful!  Endeavours"  to  win  her  consent  to  marry  him. 
That  Robert's  "nerve"  and  zeal  were  confidently  relied  upon 
is  revealed  by  the  proviso  that  "one  or  more  oE  the  Neigh- 
boors"  are  "alwayes  to  be  present"  with  the  lovers  at  the 
above  specified  courting,  the  "Said  Rob'  Harwood  paying 
for  the  Said  Elizabeth  Gary  her  Entertainment  during  her 
Stay  at  the  Said  Davis  his  house." 

Next  it  is  covenanted  by  Peter,  "if  it  should  by  Goda 
permission.  So  happen"  that  Elizabeth  shall  "within  the 
Said  prefixed  time  give  her  consent,"  that  he  will  not  directly 
or  indirectly,  "neither  by  himself  nor  by  any  other  person  or 
persons,"  try  to  hinder  the  marriage,  which  "shall  be  per- 
mitted to  take  effect  without  obstruction."  On  his  part 
Robert  doth  agree  that,  if  In  the  time  set  he  fail  to  gain 
Elizabeth's   consent  to   "intennarry  with   him,"    he   "will 


J 


I 
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from  thence  forth  totally  and  absolutely  discharge  the  Said 
Elizabeth"  from  all  former  promises;  and  will  "never  after 
by  himself,  or  any  other  person  or  persons,  either  by  words 
Letters  or  any  other  way  directly  or  indirectly  Endeavour  to 
gain"  her  affections,  "or  to  procore  any  familiaritie  of  dis- 
course with  her  or  willingly  to  Come  into  her  Company." 
Bnt  it  "Robert  and  Elizabeth  shall  entennarry,"  the  docile 
bridegroom  "shall  first  enter  into  Good  Caution  and  8e- 
curltie  not  to  upbraid  or  deride  or  any  other  way  Exercise, 
or  use  any  bitherness"  toward  the  bride,  "for  or  in  relation 
to  any  former  passages  between  them;"  and  in  case  of 
"breach  of  this  his  Engagement  he  shall  from  thenceforth 
be  absolutely  disabled  and  made  nncapable  of  Entermedling 
with  or  disposing  of  any  part  of  the  Estate  now  belonging 
to  the  Said  Elizabeth,  or  any  part  of  the  produce  thereof." 
Finally  it  is  stipulated  that  "in  the  Cause  forme'ly  de- 
pending and  now  to  be  withdrawen"  Robert  is  to  "beare 
hisown  Charge,"  as  well  as  those  "on  th*  plaintiffes  behalf," 
if  the  marriage  take  place,  otherwise  Peter  is  to  pay  his  own 
Thereupon  the  instrument  is  "signed,  sealed  and 
delivered  in  the  presence  of  Thomas  Turner  Clerk,"  under 
[date  of  September  26, 1657.' 

in.       TBB    STBUGOLB    FOR    CIVIL    UABBIAOB    AND    FBE& 
BELIGIOUS    OELEBBATION    IN    NOBTH    OABOLINA 

From  the  outset  the  colony  of  North  Carolina  had  a  popu- 
lation of  diverse  nationalities  and  various  religions  creeds. 
The  "EVndamental  Constitutions"  of  1669,  granted  by  the 
Earl  of  Clarendon  and  bis  colleagues,  provided,  hesitatingly, 
for  the  establishment  of  the  English  church ;°  but  it  was  not 
until  after  the  beginning  of  the  eighteenth  century  that  an 

>  Archivti  of  itd. :  Judicial  ami  Tatameniarv  Bitn'neu  of  the  Provincial  Court, 

Utt/so-a7,  isisa. 

i"FniidaDieQtalCoiutitutlon9."c.efl:  Vooax.  Charlen.  II,  IK»,  The  ohattor  at 
B  lllows  the  proprietor*  tn  nne  thoir  diMfetion  in  diapoasiaa  from  Ihn  liturgif  Bud 
moDiBS  of  tbo  Goslbfa  cburoh:  ibid.,  I3S9.    Tbo  >iippleniaDtiir]r  ohuter  at  tfiSS 
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attempt  was  made  to  enforce  the  Episcopal  system  by  statute. 
In  the  meantime,  the  regular  clergy  were  few,  and  dissenteni 
came  in  large  numbers;  for  lest  '^  Jews,  heathens,  and  other 
dissenters  from  the  purity  of  the  Christian  religion  may  be 
scared  and  kept  at  a  distance,''  the  Constitutions  had  incon- 
sistently guaranteed  a  qualified  religious  freedom.^  Among 
the  sects  represented  were  Protestants  from  Germany,  Hu- 
guenots from  France,  and  Independents  from  New  England. 
Later  the  Quakers  and  Presbyterians  became  relatively 
strong;  and  they  stoutly  resented  the  bigoted  tyranny  of 
the  Episcopal  minority,  which  was  sustained  by  the  govern- 
ment by  whom  the  matrimonial  legislation  was  shaped.  The 
intolerance  was  the  harder  to  bear  because  of  the  low  char- 
acter of  the  English  clergy,  some  of  whom  in  vice  and 
dissipation  being  worthy  rivals  of  the  brawling  and  cock- 
fighting  parsons  of  Maryland  and  Virginia.  To  this  class 
belonged  Rev.  Daniel  Brett,  the  first  Episcopal  clergyman 
who  came  to  the  colony ;  and  Rev.  John  Boyd,  notorious  for 
open  drunkenness.' 

During  nearly  half  a  century  following  the  charter*  there 
was  in  practice  full  toleration  as  to  the  form  of  the  marriage 

declares  that  no  one  shall  be  **  in  any  way  molested,  punished,  disquieted  or  called 
in  question,  for  any  differences  in  opinion,  or  practice  in  matter  of  religious  con- 
cernments, who  do  not  actually  disturb  the  civil  peace.'*  All  are  to  enjoy  **  jud^rment 
and  conscience  in  matter  of  religion." — Ibid.^  1397. 

1  After  thus  expressing  the  motive  for  toleration,  the  Constitutions  curiously 
provide  that  any  seven  or  more  persons  agreeing  in  any  religion  may  form  them- 
selves into  a  ''  church  or  profession ; "  and  no  person  over  seventeen  years  of  age 
**  shall  have  any  benefit  or  protection  of  the  law,  or  be  capable  of  any  place  of  profit 
or  honor,  who  is  not  a  member'*  of  such  a  church  or  profession,  *'  having  his  name 
recorded  in  some  one,  and  but  one  religious  record  at  once."— /Md.,  1407. 

2iV.  C.  Col.  Records,  IV,  264;  Hawks,  Hist,  of  N.  C.  II,  341.  For  Virginia  see 
Lodge,  Short  History,  fiO  ff .    Cf.  Howard,  Local  Const.  History,  1, 133, 134. 

8  Paragraphs  4.5  and  ft4  of  the  Fundamental  Constitutions  (1669)  provide  for 
matrimonial  jurisdiction  and  for  registration.  Paragraph  87  declares  that  '*no 
marriage  shall  be  lawful,  whatever  contract  and  ceremony  they  have  used,  till  both 
parties  mutually  own  it  before  the  register  of  the  place  where  they  were  married, 
and  he  register  it,  with  the  names  of  the  father  and  mother  of  each  party."— Poors, 
Charters^  II,  1402, 1406.  Compare  Hewitt,  An  Hist.  Account  of  the  Rise  and  Progreu 
qfOouUi  Carolina  and  Georgia  (London,  1779),  821-47. 
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lelebratioa.  The  very  first  statute  of  the  "Assembly  of 
^Albemarle,"  the  first  legislative  body  after  the  "Funda- 
mental Conatitutions"  went  into  effect,  provides  in  charac- 
teristiu  American  style  for  the  solemnization  of  marriage. 
"Forasmuch,"  runs  this  act,  "as  there  may  be  divers  people 
that  are  minded  to  be  joyned  together  in  the  holy  state  of 
Wedlock  and  for  that  there  is  noe  minister  as  yet  in  thir 
County  by  whom  the  said  Partyea  may  be  joyned  in  Wed- 
lock according  to  the  rites  and  customs  of  onr  native  Country 
the  Kingdome  of  England;"  therefore,  that  "none  may  be 
hiudred  from  this  soe  necessary  a  worke  for  the  preservation 
of  Mankind  and  settlement  of  this  County  it  is  enacted  And 
be  it  enacted  by  the  Pallatine  and  Lords  Proprietors  of 
Carolina  by  and  with  the  advice  and  consent  of  the  Present 
G-rand  Assembly  ....  that  any  two  [)er9on8  to  be  joyned 
together  in  the  holy  state  of  matrimony  takeing  three  or 
Cower  of  their  Neighbors  along  with  them  and  repairing  to 
e  Governor  or  any  one  of  the  Councell  before  him  declaring 
ihat  they  doe  joyne  together  in  the  holy  state  of  Wedlock 
^d  doe  accept  one  the  other  for  man  and  wife;  and  the 
Bid  Governor  or  Councellor  before  whom  such  act  is  per- 
formed giveing  certificate  thereof  and  the  said  certificate 
Bing  registered  in  the  Secretary's  Office  or  by  the  Register 
[  the  Precinct  or  in  such  other  Office  as  shall  hereafter  for 
that  use  be  provided.  It  shall  be  deemed  a  LawfuU  Mar- 
riage and  Partyea  violating  this  Marriage  shall  be  punishable 
as  if  they  had  biun  marryed  by  a  minister  according  to  the 
rites  and  customs  of  England."' 

This  timely  act  was  ratified  by  the  Proprietors,  January 
_  20,  1669/70;  and  there  can  be  no  doubt  of  its  validity.     It 
a   straightforward   and   sensible    measure,   such   as  the 
ioueer,  forced  to  resort  to  self-help,  has  so   often  shown 

.  Ool.  Bee..  I,  IM j  also  Id  Haweb,  But.  of  S.  C.  tl.  1S3, 1S3;  aad  CAKlOLb, 
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himself  capable  of  throughout  the  history  of  the  Anglo- 
Saxon  race.  Its  clear  expression,  good  English,  and  re- 
spectable spelling  speak  well  for  the  training  and  intelligence 
of  the  first  settlers  of  Carolina;  altboagh  the  act  has  been 
sneered  at  and  ridicaled  by  some  people  who  ought  to  know 
better.' 

From  the  beginning  the  Quakers  seem  to  have  been 
allowed  to  eolemtiiiie  marriage  in  their  own  way ;  and  thlB 
they  contrived  to  do  even  after  the  English  forms  were  pre- 
Bcribed  by  statute.  According  to  Hawks,  the  "Friends  were 
entitled,  by  express  grant  from  the  proprietors,  thus  to  ad- 
here to  their  jjeculiar  usage ;  for  they  had  declared  to  them 
as  an  inducement  to  emigrate, '  there  is  full  and  free  liberty  of 
conscience  granted  to  all,  so  that  no  man  is  to  be  molested  or 
called  in  question  for  matters  of  religious  concern ;  but  every 
one  to  be  obedient  to  the  civil  government,  worshipping  God 
after  hia  own  way,""  The  records  of  the  monthly  meeting 
in  North  Carolina  reveal  the  Friends  using  the  same  simple 
ritea  as  elsewhere  in  the  colonies.  The  betrothed  man  and 
woman  proclaimed  their  own  banns,  "passing  the  meeting" 
twice  as  in  Pennsylvania.  Thus  at  a  monthly  meeting  of 
Friends  "in  Pasquotank  y  ll""  of  y"  first  month  1707/8," 
held  "as  their  manner  is,  to  Inspect  into  y"  affairs  of  y» 

>  Tbns  Doii-K,  Bng.  CoJoniEi,  t,  153.  says  ths  aats  of  the  assembly  of  IfiSff/IO,  of 
irhicb  tha  marriage  act  is  one,  tended  to  make  Mortb  CaroliDB  "nn  Alaalla  toe 
raady  and  pruftignto  adieDturera."  9o  also  GBoaoE  Chai.iikb9.  political  AnnalM  qf 
tkt  United Pnnrinta:  in  C A kboli.,  Hiaf.  CoU.o/S.C,  II,  Z»l,  ooucludgs,  "From  Ibis 
remarkable  law  we  may  judge  of  tboic  iitatu  of  religion  sod  morals."  On  the  other 
hand,  HAWB8,B«i.0/ft'.C„n,  152.  IM,  says  of  this  statute :  "It  bus  giveo  riso  to 
some  abortive  efforts  atvit,  wblch,  if  genuine,  would,  wa  think,  ba  sadly  misplaced  i 
and  baa.  besides,  sorely  troobled  the  ofot-eonaitive  and  oamel-swallowors  who  thank 
Ood  they  are 'not  as  otber  men  are;'"  justly  adding :  "It  la  dlffiealt  to  con]ectijra 
any  nther  oourss.  wblcb  under  ths  clrcumstaticeti,  (bey  conld  reasonably  bars 
adopted.    The  rery  tnct  that  any  plan  was  devieod  to  afford  a  legal  and  decent 

of  the  oommonity  roTulted  at  general  Doneubinage."  Qf,  also  Weeks,  Cliurch  and 
State  in  V.  C. :  in  J.  B.  U.  8..  SI.  2U. 
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Church,"  Zachariah  Nixon  aud  Elizabeth  Symons  appear 
the  "second  time  &  declare  their  IntentioiiB  of  taking  Each 
Other  in  Marriage  and  being  approved  by  the  eaid  meeting 
are  left  to  their  liberty  to  take  each  other."' 

It  appears,  then,  that  civil  marriage,  aide  by  aide  with 
religions  marriage  according  to  the  ritea  of  each  denomina- 
tion, was  lawful  until  1715.     By  the  so-called  "Vestries  Act" 
I  of  that  year,  for  the  establishment  of  the  Chnrch  of  England 
I  in  the  province,  magistrates  are  authorized  to  join  people  in 
I  wedlock  only  in  "such  parishes  where  no  minister  shall  be 
resident."     If  any  layman,  except  in  such  parishes,  presume 
to  act,  he  shall  be  fined  five  pounds,  one-half  to  the  parish 
for  the  use  of  the  poor,  and  one-half  to  the  resident  minister 
or  incumbent.     After  license  or  banns  no  marriage  may  be 
lawfully  celebrated  by  minister,  priest,  or  magistrate  con- 
trary to  the  table  of  marriages,  which  the  church  wardens 
and  vestry  are  to  have  set  up  in  every  church  or  chapel.' 
Bat  there  is  no  invalidating  clause  tor  neglect.     Already  in 
1704  some  provision  had  been  made  by  statute  for  regiatra- 
(tion.'     Now  it  is  enacted  that  the  "inhabitants  and  freemen 
E  each  precinct"  by  majority  vote  are  to  elect  three  free- 
holders,  from  whom  the  governor  or  commmander  in  chief 
is  to  choose  one  as  register  of  deeds;   and  until  there  be  a 
clerk  of  the  parish  church,  such  register  is  to  record  betrothals 
and  marriages.     Every  "master  or  mistress  of  a  family  who 
shall  neglect  to  register  the  birth  or  death  of  any  person  bom 
or  dying  within  his  or  her  house  or  plantation ;  and  every 
married  man  who  shall  neglect  to  remit  to  the  said  register 

>  "Eeoords  ol  the  FriButia  Uontbl;  Ueetlog  io  Pasqaotank  Freciaet" ;  In  N.  C. 
Col.  Sec.,  I,  688.  Thsro  la  ■  similar  eatrj  in  1711 ;  ihid..  813.  Two  Tears  earlier  vs 
find  a  "prectnot'^  conrt  — about  tiieoDj^  [>arbof  tbs  machinarr  of  ttie  "Funda mental 
ConstltQtiDni"  which  was  sver  mada  ose  of  (Howam,  Local  Conit.  BisI,,  1, 1°9)— 
MOteDcioKtor  adnltory:  "Ordered  that  Ellinor  Uearle  be  punished  bf  nceinn«TeD 
Stripes  on  her  Back  well  laid  A  paj  cost  also  Eid."— Seoords  ot  Ferqnlmsn'i  Pn- 
n  Court,  in  N.  C.  Got.  Btc..  L  628  (1705). 

■  ma.,  877.  HIS. 
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a  certificate  of  his  marriage  and  cause  the  same  to  be  regis- 
tered, for  longer  than  one  month,^  most  pay  a  fine  of  one 
shilling  a  month  for  the  period  of  delay,  provided  the  whole 
penalty  do  not  exceed  twenty  shillings.' 

The  act  of  1715  fixes  the  minister's  marriage  fee  at  five 
shillings;  and  to  retain  a  monopoly  of  this  perquisite  at  all 
hazards  was  the  unswerving  purpose  of  the  Episcopal  clergy 
throughout  the  colonial  period.  The  governors,  too,  found 
the  stipend  for  issuing  marriage  licenses  a  lucrative  source 
of  revenue.  In  1730  the  royal  instructions  to  Governor 
Burrington  declare,  ^'to  the  end  Ek^clesiastical  Jurisdiction 
of  the  Bishop  of  London  may  take  place  in  that  our  Province 
so  far  as  may  be  We  do  think  fit  that  you  give  all  countenance 
&  encouragement  to  the  exercise  of  the  same  excepting  only 
the  collating  the  Benefices  Granting  licenses  for  Marriages 
and  probate  of  Wills  which  we  have  reserved  to  you  our 
Governor  and  to  the  Commander  in  chief  of  our  said 
Province  for  the  time  being  as  far  as  by  law  we  may.'"  The 
license  fee  was  fixed  at  ten  shillings.' 

A  new  law  was  passed  in  1741,  which,  though  it  does  not 
expressly  forbid  dissenting  ministers  from  performing  the 
marriage  ceremony,  at  any  rate,  as  Weeks  insists,  makes 
"dissent  burdensome  and  humiliating,"  puts  a  "premium  on 
conformity,"  and  constitutes  "religious  persecution."*  '*To 
prevent  clandestine  marriages"  it  is  enacted  "that  every 
Clergyman  of  the  Church  of  England,  or  for  want  of  such, 
any  lawful  magistrate,  within  this  Government"  may  join 
persons  in  the  "holy  state  of  matrimony."  By  implication 
this  provision  widens  the  area  within  which  a  magistrate  is 
emiK)wered  to  act,  for  by  the  law  of  1715  a  layman  may  not 

1  Ibbdbll-Mabtin,  Public  AcU  of  the  Aaaembly  (Newbern,  1804),  1, 18, 19. 

2  N.  a  Col.  Rec.,  Ill,  110,  111. 

3  Ibid.,  160.  AccordiDg  to  Cook,  ''  Colonel  Byrd,  writing  abont  1728,  says  that 
in  North  Carolina,  *for  want  of  men  in  holy  orders,  justices  of  the  peace  and  mem- 
bers of  the  council  were  empowered  to  celebrate  marriage.'  *^—Op,  cit.i  S55,  W&, 

4  WsEJLS,  Church  and  State,  244, 245. 
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irfonn  the  ceremony  in  any  parish  where  a  "  minister  or 
priest"  resides,  thus  probably  including  dissenters,  who  in 
the  present  case  do  not  count.  The  nest  clause  gives  atill 
farther  chances  for  lay  celebration;  for,  while  a  justice  of 
the  peace  may  not  join  in  marriage  "any  persons  whatsoever 
in  any  pariah  where  a  minister  shall  reside  and  have  a  cure," 
still  by  implication  he  may  do  so  in  any  parish  in  the  colony 
by  obtaining  permission  from  the  minister,  and,  of  course, 

all  cases  turning  over  to  said  minister  the  legally  pre- 

ibed  fee.'  Another  provision  of  this  statute  may  perhaps 
justify  the  inference  that  dissenting  ministers  are  not  abso- 
lutely excluded.  To  prevent  "  that  abominable  mixture  and 
BpnriouB  issue"  which  would  follow,  it  is  enacted,  "That  if 
any  white  man  or  woman,  being  free,  shall  intermarry  with 
an  indian,  negro,  mustee,  or  mulatto  man  or  woman,  or  any 
person  of  mixt  blood,  te  the  third  generation,  bond  or  free, 
he  shall,  by  judgment  of  the  county  court,  forfeit  and  pay 
the  sum  of  fifty  pounds,  proclamation  money,  to  the  use  of 
the  parish;"  and  any  persons,  including  dissenting  minis- 
irs,  are  forbidden  to  solemnize  such  marriages,  under  the 
penalty,'     The  marriage  of  servants  indented  or  by 

itom  is  also  dealt  with.  It  is  provided  "That  if  any 
ister  or  reader  shall  willingly  publish,  or  cause  or  suffer 

be  published,  the  bauns  of  matrimony  between  any  ser- 
TEints,  or  between  a  free  person  and  a  servant;  or  if  any 
minister  or  justice  of  the  peace  shall  willingly  celebrate  the 
rites  of  matrimony  between  any  such,  without  a  certificate 
from  the  master  or  mistress  of  such  servant,  that  it  is  done 
by  their  consent ;  he  shall  forfeit  and  pay  five  pounds,  procla- 
mation money,  to  the  use  of  the  master  or  owner."     Every 
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I.  tS;  for  tbe  fee  tee  ibid.,  M. 
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servant  ao  married  without  conaent  aiiall  aexve  the  master  or 
miatresB  "^one  whole  year,  after  tiie  time  of  service  bj  iiir- 
dentnre  or  custom  is  expired. '' 

Begarding  the  scope  and  injteaat  o£  die  law  of  1741^ 
Weeks  remarks  that  "^in  this,  as  in  the  taanDer  ranm,  the 
Aseembly  did  not  xmdertake  to  give^  the  right  of  celebrat- 
ing marriages  to  the  established  clezgy,  ^^bnt  simply  recog* 
nized  it  as  resting  on  prescription.  But  tiiey  migbt  hsve 
granted  this  right  to  Dissenters  as  they  proposed  doing  nt 
the  act  of  1770.  The  Qnakers  aeem  to  have  been  allowed 
to  marry  after  their  own  fefihion  fzom  the  firatf^'  and  why 
not  grant  the  same  privilege  ""to  Presbyterians  and  Bap- 
tists'" ?  Instead  of  taking  anch  a  jnst  and  tolerant  comae, 
''their  preachers  were  debarred  from  performing  the  cere- 
mony even  among  their  own  flocks.  They  were  thus  pot  to 
grave  inconvenience,  and  the  law  of  1766  recites  that  the 
Presbyterians  refused  to  consider  themselves  as  faoond  by 
its  provisions."  Surely  there  was  good  reason  to  take  thi^ 
position,  considering  the  previous  law  and  custom  of  the 
colony.  The  Episcopalian  government  party  seems  to  have 
been  consciona  of  this  fact,  as  appears  from  the  discussion 
of  the  clergy  bill  of  1762.  "The  governor  and  council," 
continnea  Weeks,  ''tried  to  force  on  the  lower  house  a  clause 
by  which  it  was  enacted  that  'no  Dissenting  minister 
fft  any  denomination  whatever  shall  presume  on  any  pre- 
tence to  Marry  any  person,  under  the  penalty  of  forfeiting 
£50.'  The  law  does  not  seem  to  have  been  successful,  but 
it  ia  a  clear  statement  of  the  tendency  of  the  act  of  1741, 
and  shows  the  position  of  a  certain  element  in  the  prov- 
inc^."^ 

The  assembly  rested  from  further  matrimonial  legisla- 
tion until  the  f^assage  of  the  act  of  1766,  already  mentioned, 

1  iRJCniST.L'MAftTnf,  Op.  r,iL,  I,  45. 

>  Wkus,  op.  cit.,24:,;  ef.  y.  C.  CoL  Ree.,  TL  881, S62.  SM. 
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which  gave  Bome  relief  to  the  Presbyteriane,  but  not  to  any 
other  dissenting  body.  Aside  from  the  greed  for  the  mar- 
riage fees,  the  principal  motive  leading  to  its  passago  was 
not  juBfice,  as  will  presently  appear,  but  a  desire  to  reward 
Bnd  strengthen  the  sympathy  of  the  Presbyterians  for  the 
govemmeDt  in  its  straggle  with  the  Begulators,  The  pre- 
amble of  the  act  recites  that  becanse  "the  presbyterian,  or 
dissenting  clergy,  conceiving  themselves  not  included  in  the 
restrictions  mentioned"  in  the  act  of  1741,  have  "joined 
many  persons  together  in  holy  matrimony,  without  either 
licence  or  publication ;  whereby  the  payment  of  the  just  and 
legal  fees  to  the  governor  on  such  occasions,  has  been 
eluded,  and  the  validity  of  marriages  may  be  endangered:" 
therefore  all  such  marriages  now  celebrated  or  to  be  cele- 
brated before  the  first  day  of  January  nest  are  declared 
valid.  Henceforth  no  minister  of  the  Church  of  England 
or  justice  of  the  peace  may  celebrate  marriage  without  a 
certificate  of  three  times  publication  of  banns,  or  a  license 
from  the  governor  or  the  commander  in  chief,  "who  is 
authorized  hereby  to  grant  the  same,  on  certificate  of  the 
county  court"  of  the  person's  "having  taken  and  filed  .... 
the  usual  bond,"  under  the  "penalty  of  fifty  pounds,  procla- 
mation money;  with  condition  that  there  is  no  lawful  cause 
to  obstruct  the  marriage  for  which  such  license  is  given." 
Presbyterian  missionaries  or  itinerants  in  the  western  par- 
ishes, as  well  as  all  other  dissenters  in  the  province,  are  in 
effect  excluded  by  the  provision  that  after  January  1  any 
Presbyterian  minister  regularly  called  to  any  congregation 
in  this  prorince  may  celebrate  matrimony  "in  their  usual 
and  accustomed  manner."  But  in  all  cases  a  license  from 
the  governor  is  requisite ;  and  the  marriage  fee,  it  is  care- 
fully added,  is  always  reserved  to  the  clergyman  of  the 
Church  of  England  having  cure  of  any  pariah,  no  matter 
whether  a  dissenting  minister  or  a  justice  performs  the  cere- 
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mony.    FnrthermoTe,  a  marriage  celebrated  without  a  license 
is  declared  '^  illegal  and  void/'^ 

Governor  Tryon,  who  approved  the  act  of  1766,  was  not 
overfond  of  the  Presbyterians  as  sach,  and  all  other 
'^sectaries"  he  looked  upon  ''as  enemies  to  society  ahH  a 
scandal  to  common  sense/'*  The  next  year,  writing  to  the 
Earl  of  Shelbume,  he  says  the  law  of  1766  ''has  more 
objects  in  view  than  appears  on  the  sight  of  if  The  Mar- 
riage Act  of  '^  1741  to  which  it  has  relation  entitles  every 
Justice  of  the  Peace  to  marry  by  licence.  In  abuse  of  tliiw 
I>rivilege  many  Justices  performed  the  marriage  ceremony 
without  licence  ....  and  took  the  fee  allowed  to  the 
Governor,  most  generally  dividing  the  spoil  between  the 
Justice  and  the  Clerk  of  the  county  who  gave  the  bond  and 
certificate.  Another  tendency  of  this  Act  was  to  prevent  the 
frequent  abuses  of  rascally  fellows  who  travelled  thro^  the 
province  under  the  title  of  ministers  of  the  Presbyterian  and 
other  sectaries  and  who  being  beggars  in  conscience  as  well 
as  in  circumstances  sought  all  opportunities  to  perform  that 
sacred  office  to  the  great  prejudice  of  the  country.  It  is 
also  to  be  observed  most  of  the  justices  in  the  back  or  western 
settlements  are  Presbyterians,  who  by  the  Act  of  1741  had 
the  power  to  marry  by  licence:  Therefore  upon  the  whole 
I  do  not  conceive  the  allowing  the  Presbyterian  ministers 
the  privilege  to  marry  in  their  usual  and  accustomed  manner 
can  be  of  any  real  prejudice  to  the  established  Church  espe- 
cially as  the  marriage  fee  is  reserved  to  the  ministers  of  the 
parish ;  and  the  licence  to  be  granted  under  the  hand  and 

1  Ibedell-Maktin,  op.  cit.,  I,  l.")?,  158;  Davtr,  Revisal  (ed.  177S),  850. 

*'It  was  proposed  to  limit  this  law  to  three  years,  which  was  not  done.  It  pro 
Tided  for  no  Disseutors  except  Presbyterians.  But  it  seems  that  the  original  inten- 
tion was  to  cover  the  case  of  all  Dissenters.  The  second  section  probably  read 
'dissenting  or  of  the  diMcnting  Presbyterian  clergy.*  The  clause  in  italics  wai 
stricken  out  and  the  phrase  *  dissenting  or  Presbyterian  clergy  *  took  its  place,  thus 
exclu<ling  all  Diss«inters  except  Presbyterians.'*  — Weeks,  op.  cit,^  245  n.  2;  €f,N,C 
Cd.  Rcc.y  Vll,  411,  S29,  331. 

aSAUNDEBS,  ''  Prefatory  Notes,'*  N.  C.  CoU  Rec„  VIII,  xlv. 


seal  of  the  Gtovemor,  this  last  provision  prevents  the  former 
abases  in  the  application  of  the  fee  collected.  The  Act  also 
provides  a  Bummary  and  effectual  method  for  the  Governor 
to  oblige  the  county  court  clerks  to  account  for  the  fees  due 
to  him:  a  recovery  tho'  an  equitable  one,  was  never  yet 
Becnred  but  in  temporary  lawa." ' 

The  Presbyterians  were  by  no  means  satisfied  with  the 
reward  their  loyalty  had  received.  Especially  did  the  "ras- 
cally" missionaries  of  the  western  frontiers  feel  themselves 
abused.  Petitions  protesting  in  strong  terms  against  the 
act  were  presented  by  the  clergy.  Those  of  Mecklenburg, 
for  instance,  regard  themselves  as  "highly  injured  and 
aggrieved"  by  the  statute,  "the  preamble  whereof  scan- 
dalizes the  Presbyterian  clergy."'  The  petitioners  of  Tryon 
county  say  they  are  "much  aggrieved,"  the  law  depriving 
them  of  a  privilege  "which  a  million  of  our  fellow-professors 
in  America  now  enjoy  ....  neither  was  it  ever  taken  from 
Dissenters  in  America  until  it  was  taken  from  us  by  this 
■  act."*  The  "manly  protest  from  the  inhabitants  of  Orange 
nand  Bowan  claims  that  the  right  of  '  dissenting  ministers ' 
pto  perform  the  marriage  ceremony  after  their  own  fashion 
was  a  'priviledge  they  were  debarred  of  in  no  other  part 
of  his  majesty's  Dominions;  and  as  we  hnmbly  conceive,  a 
priviledge  they  stand  entitled  to,  by  the  Act  of  Toleration, 
and  in  fine,  a  priviledge  granted  even  to  the  very  Catholics 
in  Ireland  and  the  Protestants  in  France."" 

The  vigorous  resistance  aroused  by  the  nnjnst  law  of 

1  "  tetter  rrom  OoTeruoT  Tryon  to  Earl  of  Shalbnrnc.  Brunswick,  Slst  Jmaarj 
rm."  If.  C.  Col.  Rec.,  VII.  UZ.  tS3.  On  this  act  see  also  SAUNIiBBS.  "FrutBtorr 
Not«B,"  i6ul.,VIII,ilY. 

iSeetbe  petition  lur  ropenl  ibid..i,iia&:  cf.WtSX».op.eil..Ue.W,fbo  bu 
OOllocted  thsBS  passattoa. 

'S.  C.  Col.Jltc,.Yin,tOb.  Thera  was  also  >  patltlon  f  ram  the  paople  of  Ahhu  : 
ibid.,  7S. 

*n.id..«Z:  Wemb,  op-cil..  ZU,U7.  This  petltioo  was  preHintiHl  to  Trron  bf 
"HermaD  HoHband  the  lender  of  the  Bagolators  " ;  Wsekh,  op,  ril.,247,2U,refecTiiis 
(oSWjktH,  "  War  of  Bpgulation."  N.  0.  VniiienUv  Uag-H  (185»-aO},  339. 
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1766,  and  the  continued  Bervices  rendered  by  the  Preeby- 
terian  pastors  to  the  governor  in  his  struggle  with  the 
Regulators  had  the  desired  result.  In  December,  1770,  a 
legislative  committee  brought  in  a  report  recommending  a 
new  law.  "Upon  perusing  the  several  Acts  of  Assembly 
concerning  the  solemnization  of  the  rites'  of  matrimony  and 
considering  the  great  number  of  Presbyterian  Inhabitants 
settled  in  the  western  Frontier  Counties  in  this  Province  and 
the  difficulties  and  expenses  they  must  necessarily  be  under," 
the  committee  "Can't  but  think  that  the  restraints  and 
penalties  in  the  Said  Acts  are  in  some  measure  hard  and 
oppressive  and  that  they  have  a  just  and  reasonable  claim  to 
the  attention  of  the  Legislative  body  tor  granting  to  them  a 
religious  toleration  in  that  particular,  and  that  it  is  well 
becoming  the  Catholic  and  liberal  principles  of  the  Members 
of  the  House  Representatives  of  this  Colony,  to  appoint  a 
Committee  to  prepare  and  bring  in  a  Bill  for  impowering 
all  regular  Presbyterian  Ministers  in  this  Province  to 
Solemnize  the  rites  of  Marriage,  according  to  the  West- 
minster confession  of  Faith,  by  publication  in  their  religious 
Assemblies,  where  the  parties  are  best  known,  and  by 
License,  without  any  Tax  or  Fees  to  the  Clergy  of  the 
Establishment.""  Such  a  bill  was  accordingly  brought  in 
and  passed  with  the  governor's  approval,  "but  with  a  clause 
suspending  its  operation  until  the  pleasure  of  the  King 
should  be  known."' 

No  relief  was  offered  by  this  act  to  the  other  dissenters; 
and  the  report  of  Governor  Tryon  shows  that  he  felt 
himself  under  special  obligations  to  the  Presbyterians. 
According  to  Saunders,  he  said  that  the  act  was  an  "indul- 

ilt  is  "righU"  in  thet«it,bat  thli  appeBra  to  baa  "slip."  tor  lower  down  Cbe 
proper  apsUing  b  laed, 

»W.  (7.  CW.  Boo.,  VUl.Sa  (Deo.  17,  ITTO), 

■  Saundbbs,  "Prefatory  NotsB."  S.C.  Col.  Jiec.Vni.Mlv:  also  ibid.,  Till, 297, 
mo;  IX,  7. 


CtviL  Mabbiaoe  in  Southebn  Colonies     259 


I 


gence"  to  which  they  were  well  "entitled  because  of  the 
attacbmeat  they  had  shown  to  the  Government;"  and  it 
appears,  aside  from  the  "merits  of  the  case,"  that  some- 
thing was  due  from  Tryon  to  the  Presbyterians  "for  the 
support  their  pastors  gave  him  in  1768."  Certainly  "the 
letters  in  which  all  the  Presbyterian  pastors  in  the  Province 
united  to  praise  Tryon  and  denounce  the  Regulators  were  as 
strong  in  language  as  they  were  opportune  in  point  of  time. 
Indeed,  old  Parson  Micklejohn  of  the  Established  Church 
was  not  more  pronounced  in  enforcing  the  duty  of  obedience 
to  'the  powers  that  be'  aa  being  of  divine  origin  than  the 
Presbytarian  pastors  were.  The  Governor  in  bis  report  pnt 
him"  and  these  ministers  "on  the  same  footing  in  this 
regard.'" 

The  act  had  passed  the  bouse  and  received  the  governor's 
signature ;  but  the  battle  was  not  yet  won.  It  is  perhaps 
not  sorprising  that  the  ear  of  George  III.,  in  the  days  im- 
mediately following  the  Stamp  Act,  should  have  inclined 
more  to  the  desires'  of  the  loyalist  clergy  of  the  English 
chnrch  than  to  the  complaints  of  "sectaries"  in  a  rebellious 
province.  Accordingly,  the  marriage  act  was  disallowed  by 
his  Majesty ;  and  the  law  of  1766  remained  in  force  until 
1778,  two  years  after  the  constitution  of  1776  had  brought 
the  establishment  to  an  end.' 

I  Sauhdsbb,  op,  cil,,  ilv. 

s  "  It  is  mlflrSBting  to  ddI«  with  vhat  satsnic  ilistBeard  at  tbe  riitfata  of  man 
tba  leaden  in  the KsUiblUluaetit  can  write.  SajraEleed  (minister  In  CrKTenConnCy]! 
'Tlie  bill  was  pushed  by  the  dissenting  into  rest,  and  [becaossof]  ChodiuiKeniDasitaii- 
tioii  of  the  prorioce  from  Each  formidable  aumbernf  mBlcontoDts  [Regnliltors],  (be 
gonrDOi  acted  vitii  tbe  gtestest  prudence  in  passiug  the  bill  with  ■  snspendins 

elBDM Should  tbla  act  roceiie  the  royal  aasent  It  would  be  a  fatal  stroke  lo 

theCborchot  BnglaDd.  but  as  the  lasarroction  isoDtirelrqaelledJI  Batter  myself 
with  hopes  that  the  act  wilL  meal  with  a  repulse.'"— Wbkkb,  op.cil..2iTi  K.C.Col. 
SW.,JX,S.  Later  the  Board  orTradfl  wrote  that  the  law  was  in  effect  a  "bounty  to 
the  tolerated  relisioa  at  the  dipeose  oF  the  efttabll^hed,"  and  petltiooed  toe  ita  di»- 
■IIowuhm:  jr.  C.  Col.  Bee.,  IX,  7.  215, 251,  284. 366. 


^^^B  '  attot  Ita  pusace. 


F.  erra  in  sayinc  IJ 


t  tbe  lavot  nte  waa  repealed  eoon 
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ly.    episoopal  bites  by  law  and  fbee  oiyil  ob  beu- 
oious  oelebbation  by  oustom  in  south  oabolina  and 

OEOBGIA 

The  history  of  marriage  in  South  Carolina  runs  much  the 
same  course  as  in  the  northern  province;  except  that  we 
hear  of  no  struggle  by  the  privileged  establishment  to  enforce 
the  statutes  eventually  enacted  in  its  behalf.  For  a  time, 
under  the  same  charters,  the  two  colonies  were  ruled  in  the 
same  way  by  the  proprietors;  and  in  South  Carolina  for 
over  three  decades  there  was  apparently  full  toleration  with 
respect  to  matrimonial  rites.  That  such  was  the  case  near 
the  close  of  the  seventeenth  century  may  be  inferred  from 
the  registration  act  of  1696.  It  is  required  that  ^' every 
man  which  hereafter  shall  be  married  according  to  the 
rubrick  of  the  Church  of  England,  or  by  any  other  contract 
or  ceremony ,''  shall  record  his  marriage  in  the  register's 
office  within  thirty  days  after  celebration,  or  else  forfeit 
''one  royall'^  for  neglect.  But  at  the  time  of  registration 
he  must  produce  "  a  certificate  from  under  the  hand  of  the 
parson,  minister,  magistrate,  or  otherwise,"  attested  by  "six 
persons  at  least  met  and  congregated  at  such  religious  meate- 
ing"  where  the  ceremony  took  place.  For  neglecting  to  file 
the  certificate  the  register  forfeits  his  office.* 

The  Church  of  England  was  established  by  law  in  1704. 
In  the  act  for  that  purpose  it  is  declared  that  "no  justice 
or  magistrate,  being  a  layman,  shall  presume  to  join  any 
persons  in  marriage,  under  penalty  of  one  hundred  pounds 
currant  money  of  this  province."  Vestries  are  to  provide  a 
fit  person  as  register  of  births,  christenings,  marriages,  and 
burials,  except  those  of  "negroes,  Mullatoes,  and  Indian 
slaves ;"  and  a  fine  is  prescribed  for  wedding  contrary  to  the 
table  of  forbidden   degrees.'     All  these  provisions  are  re- 

1  CooPEB,  StcUiUea  at  Large,  U,  120, 121  (act  of  March  1696/6). 
^Ibid.,  242,  243;  also  in  N,  C,  Ool,  Bec„  11, 867-«2. 
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peated  in  the  new  act  of  1706  for  the  "establishment  of 
religious  worship"  in  the  province.'  Six  years  thereafter 
the  full  text  of  the  law  of  Henry  VIII.,  "for  marriages  to 
stand  notwithstanding  Pre -Con  tracts"  is  adopted;  and  it 
appears  again  and  again  in  the  atatute  book  until  recent 
days.' 

No  further  important  change  was  made  in  the  law  before 
the  Revolution.  The  act  of  1706,  giving  a  monopoly  of  the 
business  of  solemnizing  matrimony  to  the  established  clergy, 
remained  nominally  in  force.  A  fine  could  be  levied  for 
neglect  of  its  provisions.  Bat  in  the  "Up"  or  "Back" 
country  it  was  quietly  disregarded  ;  and,  apparently  without 
a  contest,  custom  sanctioned  the  optional  civil  ceremony  or 
optional  ecclesiasticEil  rites  according  to  the  usage  of  each 
denomination.  "In  the  early  stages  of  onr  juridical  and  civil 
history,"  says  Brevard,  "the  laws  of  the  province  on  this 
subject  were  in  conformity  to  the  English ;  but  eis  the  popu- 
lation ....  encreased  by  emigrants  from  all  countries,  and 
of  different  religious  denominations,  this  adherence  to  Epis- 
copal regulations  and  forms  was  gradually  relaxed,  and  at 
ingth  generally  disregarded,"  The  church  act  of  1706,  he 
adds,  must  have  gone  into  "effectual  and  general  operation." 
But,  except  partially,  "it  seems  never  to  have  extended 
farther  than  about  sixty  miles  from  Charleston."' 

What  has  juet  been  said  regarding  South  Carolina  applies 
equally  to  Georgia,  whose  territory  had  belonged  to  Sonth 
Carolina  since  the  original  grant  of  1663.  But  the  charter 
iBBued    to   James   Oglethorpe   and  his  associates  in   1732 


ICooPBB.op.  cit..  n,  415,  41fl,  whera  3!  H.  Vm.,  c.  S8.  U  pnt  In  force;  and  it  !■ 
P,  ntaiDsd  Id  Beoued  BlatiUa  (Colambia.  IS7S).  iSi.    In  1712.  likoiri»,  b  part  of  tba 
1  Jac.  I.,  B.  11,  reBBrdiaK  biRnmr  nas  adopted ;  Coofek,  II,  SOB. 

BBEVfLBD,  AlpKabeticat  Digtit  of  Lanu  of  S.  C,  tl,  U.U, 
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expressly  abn^tes  the  laws  of  the  parent  colony/  snd  gbea 
the  power  to  enact  new  laws  to  the  corporation  at  aoBDektai 
as  trustees  for  the  colony.  The  Episcopal  system  was  iatzo^ 
daced,  but  it  was  not  rigidly  enforced.  The  charter  to 
Oglethorpe  ^'guaranteed  liberty  of  conscience  to  all 
papists/  and  the  spirit  exhibited  in  ecclesiastical 
was  one  of  toleration.  Hence  a  considerable  Puritan  efe- 
ment  was  drawn  to  the  Colony."'  The  preamble  ci  the  act 
of  1785  shows  that  it  had  been  the  custom  for  jnsticeSy 
iflters,  and  '^ preachers  of  the  gospel"  to  solemnize 
Hnch  marriages  are  made  valid  and  the  practice  legaUaed  for 
the  future.* 

It  appears,  then,  that  throughout  the  southern  coloaiflB 
matrimonial  legislation  was  tending  in  the  same  dizectiaiL 
Everywhere,  except  in  Maryland,  the  optional  civil  ceremony 
WAS  legally  or  practically  recognized,  though  under  vazJoiiB 
restrictions.  Marriage  was  already  a  civil  contract  of  mntoal 
partnership;  and,  notwithstanding  an  occasional  invalidating 
clause  for  neglect  of  the  prescribed  forms,  the  common-law 
marriage  by  mutual  consent  was  probably  valid,  though,  ao 
far  as  it  apptarH,  the  records  of  the  provincial  courts  are 
almost  entirf;ly  silent  on   that  question.'     In  short,  in  its 

1  With  an  fixcfiptifm  rAlatinff  to  military  power:  Foovt,  Ckarten^  1,971,914 
OfiftTtciti  WAA  mwlti  a  royal  province  in  1751 ;  bnt  the  policy  of  toleration  was  maiB- 
ininrtti:  Holmim,  AnnaU^  II,  45;  Stobt,  CommentarieM^  1,102.  In  early  day*  tha 
province  fi II fflerfyl  the  o^nal  evils  from  scarcity  of  women:  CclL  Oeorgia  HiM,  Soc^ 
IM0r>;iri,32,  lU. 

«  PooEK,  Chartern,  1, 375. 

»f>X)K,  "  Mar.  Cel.  in  Col./'  Atlantic,  LXI,  356. 

*  Digtat  of  the  Law§  of  Oecrgia  (Philadelphia,  1801),  814. 

&  Even  in  Virginia  civil  marria<ires  were  frequent  before  the  BerolotioD,  though 
liable  to  penalty.  For  Maryland  the  view  of  the  text  as  to  the  common-law  ooniraet 
waH  Hn.stairied  in  the  case  of  Cheseldine  v.  Brewer,  1  Har.  and  McH.,  152  (17SB).  This 
deci^iion  wa?i,  however,  overruled  in  Dcnison  v.  Denison  (1871),  S3  Jfd.,  981,  979,  In 
which  Justice  Alvoy  says:  "We  think  we  are  safe  in  saying:  that  there  has  nerar 
been  a  time  in  the  history  of  the  state,  whether  before  its  independence  of  Great 
Britain  or  since,  when  some  ceremony  or  celebration  was  not  deemed  neoeasary  to  a 
▼alid  marriaffo*  In  the  early  days  of  the  province,  it  was  not  absolutely  necessary 
that  a  minister  of  religion  should  officiate,—  a  Judge  or  magistrate  could  perf6im 


OiviL  Mabbiaob  in  Southebn  Colonies 


263 


principal  elements,  throoghout  the  South  matrimonial  law 
had  reached  or  was  strongly  tending  toward  the  exieting 
American  type. 


sooTM.  tbu  opiniuQ  of  a  judgo  long  after 

OD  eTldanco.can  haTe  little  weight  Id  ssttling  Che  present 
Thoogb  the  laws  of  the  Maiyland  asseoibl)',  lika  those  of  Cc 
Island  (Stosy,  CommentoWei,  1,8111),  were  not  roquired  to 
king  for  approTul.  it  caonot  be  asEtuoed  that  aoch  laws  coal 
taj  libertT  socurcil  b;  the  commoa  ls»,  bnt  the;  might  beat 
ty.  BIBBOP.  Mar..  Div.,  amtStv-.  I.8«e. 

A  itatata  of  North  CaroliDB,  in  171S,  deolared  that  the  « 
tn  fores  in  that  proTince  (Isedbi.1.,  Lairi.  1715.18, 19;  Btort, 
in  thlaoeDtor;  It  bos  been  held  that  the  eummaa  law  of  the  atr 
rUge  not  aocording  to 


no  opiDioQ 
1.  d(.,  I,  tm 
li,  64  N.  C,  6 


^ard  t. 


)n  was  reqoired."  Of 
professing  to  bo  based 
t  hiatorieal  problBm. 
uiuiectiaDt  aod  fihude 
1  be  submitted  tu  the 

,ow  greater  prlTilegas. 

moD  law  should  be 
.C.V.,  1,81421.  Vet 
reco^XAeB  no  mar. 
wnrt  obseriad  <□  a 

b1,  2  Der.  and  Bat., 
e  sustain  the  Tiew 


of  North  CaroUaa,  the  parent  oommon  wealth,  and  < 
that  informal  marriages  were  good  despite  the  statnl 
the  State.  1829  (I  Ye rger.  177-07).  which  gl res  n  history  of  North  Carolina  matriiooaial 
Iseislation  for  the  p«riod  m5-ia29.  It  waa  held  that  the  oelebratlon  most  bo  accord- 
ing to  the  statDtes  which  had  supeiBcded  tho  common  law.  The  same  view  is  taken 
two  rears  later  Id  Orisbam  t-.  the  tttate  (3  yorger.  589,  SSE).  Bat  in  Andrews  d.  Page, 
U»  (3  HelskeU,  Tenn.KepDr(a.ra3,8S7),the  opposite  position  is  takea,  the  court 
balding  rightly  that  the  nets  of  17U  and  1778  do  not  expressly  prohibit  the  common- 
,    Uw  marriage. 

Tho  oommon-law  principle  of  marriage  by  matnal  consent  preiailed  In  Sontb 
ii  Ckrollna  (oomparo  10  McCord,  Statvlo:  K7,  ed.  aoia;  aod  the  case  Vaigneor  r.  Kirk, 
►l  a.  C.  Equity  Reports,  B«M8,  with  H.  W.  Desaossure's  mile,  8«).  Referring  to 
I  tfae  law  of  South  Carolina,  generally,  Bkevard,  Alpliabttical  Digat,  11,  tl.  note. 

f  Ita  ralidltj.  on  a  trial  for  polygamy,  may  perhaps  admit  of  some  doubt."    Histori- 
I'Oally.  howoTar.  the  doobt  is  eiceedinRly  small  that  sacb  an  iDformal  contract  would 

( is  donbtfnl  whether  there  wore  any  courts  in  tho  sont hem  coloDles  Tested  with 
natrimonlBliuriiidiotion :  see  BisBOF,  op.  mV..  1,88115-19. 


OHAPTEB  XrV 

OPTIONAL  CIVIL  OR  ECCLESIASTICAL  MARRIAGE  IN  THE 
MIDDLE  COLONIES 

[BiBLioORAFBiOAi.  NoTB  XIV.— The  iVew  York  Colonial  SlS8..ot 
more  eervice  for  the  history  at  divorce,  afford  Hoveral  importBDt  docu- 
ments available  tor  the  present  chapter.  The  use  of  these  papers  is 
facilitated  by  0'Callaghan'n  Calendar  of  Historical  Manuacripta 
(Albany,  lS66j.  Among  the  treasures  also  preserved  in  the  State 
Library  at  Albany  may  be  found  the  MS.  copy  of  the  Dongan  Laws, 
mcluding  the  marriage  act  ot  1684  concerning  which  there  haa  been 
much  discuseiou;  and  some  tort^  volumes  ot  MSS.  Marriage  License 
Bonds,  of  interest  to  the  genealogist  and  historian.  The  use  ot  these 
is  made  easier  by  the  published  tiameg  of  Persons  for  Whom  Mar- 
riage lAcenaei  Were  Issued  by  the:  Secretary  of  the  Provinee  of  New 
York,  Previow  to  1784  (Albany,  18e0),  to  which  O'CaUaghan  has  given 
an  Introduction. 

The  most  Important  source  for  the  province  is  the  Documents 
■)  the  Colonial  History  of  New  York  (Albany,  1856-83), 
edited  by  O'CallaghBU  and  Fornow.  Original  material  may  also  be 
found  in  the  Records  of  New  Amsterdam  (Now  York,  1897);  MunseH's 
Awials  of  Albany  (Albany,  1850-59);  the  same  compiler's  COitectioiw 
on  Uie  Hittory  of  Albany  (Albany,  1865-71);  and  Valentine's  Manual 
of  the  Corporation  of  the  City  of  New  York  (New  York,  1843  ff.).  For 
tiie  Dutch  period  we  have  O'Callaghan's  Laws  and  Ordinances  (Albany, 
1868);  tor  the  proprietary  government,  "The  Duke  ot  Yorke's  Book  of 
Laws,"  in  Linn's  Charier  and  Laws  (Harrisburg,  1879);  earlier  in  VoL 
I  ot  the  Collections  of  the  Nevr  York  Historical  Society  for  the  Year 
J809  (New  York,  1811);  and  recently  in  Vol.  1  of  the  Colonial  Laws  of 
New  York  (AH>any,  1894),  while  the  last-named  collection  covers  the 
period  ot  the  royal  province,  and  is  enriched  by  Cumming's  His- 
toWcoI  Note  and  his  comments  on  the  various  statutes  and  papers. 
The  celebrated  "Lauderdale  Peerage  Case,"  so  important  tor  under- 

inding  the  marriage  law  ot  New  York  for  the  period  between  1691 
and  1772,  may  be  found  in  the  Elnglish  Law  Reports,  X  (London,  1885); 
and  also  abridged  in  Cook,  Reports  of  Cases  Decided  by  the  English 
Courts,  XXXVII  (Albany,  1887).    In  connection  with  this  ease  several 

mbera  of  the  American  bar  submitted  written  opinions,  and  three 
of  those  published  are  in  the  New  York  State  Library:  see  Fowler.  Let' 
ter  arid  Opinion  (New  York,  May  11, 1885);   Seward,  Answers  to  the 
204 
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Interrogationi  of  Brodie  and  Sons  (New  York,  June,  1885);  and  Web- 
ster, Opinwn  on  the  Law  of  Marriage  in  the  Colony  of  Ifew  Vork 
{New  York.  May  2fi,  1885).  But  tar  more  conclueive  than  the  views  of 
the  witnesses  and  expert  adviBers  called  at  the  trial  is  the  remarkablB 
paper  of  Rev.  John  Rodgers,  found  iu  thecabicetof  President  Stilea  by 
the  historian  Holmes,  entitled  "  A  brief  view  of  the  state  of  religious 
Uberty  in  New  York  1773,"  in  2  Moss.  HUt.  Coll.,  I  (Boston,  1838). 

For  the  history  of  bundling,  besides  the  mention  in  Valentine's 
Manttal,  should  be  consulted  the  ca^^e  of  Seger  v.  Stingerland  in 
Caine'e  Ji^xfrts,  II  (New  York  and  Albany,  1860),  where  the  custom  was 
judicially  considered  ;  also  Lamb,  Hiitory  of  the  City  of  New  York 
(New  York  and  Chicago,  1877);  and  ef^pecially  StOes.  Bujidling  (Albany, 
1871).  Stiles,  History  of  the  City  of  Brooklyn  (Brooklyn,  1867-70), 
gives  an  account  of  the  restrictions  put  on  the  remarriage  of  widows  in 
the  old  Dutch  wills:  and  there  are  some  notices  of  marriage  law  and 
customs  in  Qrant,  Memoirs  of  an  American  Lady  (New  York,  1809); 
Weise.  History  of  the  City  of  Albany  (Albany,  188i);  Watson,  Annals 
UHid  Oeeurreneee  of  New  York  City  and  State  (Philadelphia,  1848); 
Vaoderbilt,  Social  History  of  Flatbush  (New  York,  1882 ;  new  ed^ 
189B);  Oetrander,  History  of  the  City  of  Brooklyn  and  King's  County 
(Brooklyn,  1894);  Gerard,  The  Old  Stadt  Huys  of  New  Amsterdam. 
(New  York,  1875);  Hazard,  Annul*  of  Pennsylvania  (Philadelphia, 
1B50);  and  especially  Earle's  Colonial  Dayt  in  Old  New  Vork  (New 
York,  1896).  In  1780  a  brief  account  of  wedding  customs  in  New  York 
Btat«  was  given  by  Hannah  Thompson,  "Letters,"  in  Pa.  Mag.  of 
Hist,  and  Biog.,  XIV  (Philadelphia.  1890);  and  in  1748  the  governor's 
lucrative  monopoly  of  marriage-license  fees  is  described  by  the  Swedish 
botanist  Kalm.  Travels  in  North  America  (Warrington,  1770):  see 
Hart.  Source-Book  of  American  History  (New  York,  1899),  extract  50. 
Oook,  "The  Marriage  Celebration  in  the  Colonies,"  Atlantic,  LXI 
(Boston,  1888),  discusses  the  subject  tor  the  middle  provinces ;  and 
tor  the  historical  background  Brodhead,  History  of  the  State  of  New 
York  (New  York,  1853-71);  O'CallHghan,  History  of  New  Netherland 
(2d  ed..  New  York,  1855);  Friedberg,  Eheaehliessung  (Leipzig,  18<t5); 
juid  his  Qetchichte  der  Civilehe  (Hamburg,  1877),  have  been  of  most 
service. 

For  New  Jersey,  Learning  and  Spicer,  Grants,  Coneessions,  and 
Original  Constitutions  (2d  ed.,  Philadelphia,  1881),  is  of  Grst-rate 
importance.  This  collection  is  supplemented  by  the  documents  in 
Sew  Jersey  Archives  (Newark.  1880-86);  and  Smith,  History  of  the 
.Colony  of  Nova-Caesaria  or  Neu<  Jersey  (Burlington,  1765;  reprint, 
'1ST7} :  while  the  law  of  1719  may  be  found  in  Acts  of  the  General 
•Assembly  (Woodbridge,  1752);  or  in  Allinson,  Acts  of  the  General 
'.^•emftly,  17011-1776  (Burlington,  1776). 
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The  earij  legialACioii  of  FmDsjlTmiiui  is  ooBtained  in  Libb^  eoo* 
Tenient  Charter  to  WOtiam  Pemm^  amd  latn  c/  tte  PromimeB  of  P^ 
lS82-n0O  iHanisbiuip.  IST^u  vhich  is  guppfamented  bj  Nead's  Tshi- 
mbfe  Hutorieal  SoUm,  Some  flhistntioiis  off  jndieial  and  admlnisttm- 
tiTe  proceedings  have  been  gleaned  tram  the  Cokmiai  Retord»  qf 
Pa.  (Harrabarg.  1838-^3^:  and  the  marriage  lavs  enacted  from  170O 
onward  are  cited  in  Ckre j  and  Bioien.  £an  (Philadeiphia,  1803);  the 
Lars  of  the  Commamweaitk  of  Pa^  1700-1810  (PhiTadeiiihin,  IBUQ; 
and  Bepper  and  Levis.  Digest  I  Philadelphia,  18B6).  For  the  doctrines 
off  the  Friends  one  most  go  to  the  founder.  William  Fsnn'a  Sdeet 
Works  (1  ToL  I6L  London,  1771 :  5  TolSk.  Svni,  London,  1781)  are  a  Bune 
of  information  on  ererj  phase  of  Quaker  trarhing ;  and  the  aame  la 
true  of  William  Sevel's  Historjf  of  the  Bise,  /aetvoar,  and  Progress 
of  the  Christian  Peopte  eaOed  Qmakers  (original  Dutch  ed,  Amater- 
danu  1717:  first  Kngii.sh  ed^  London.  17fi«,  a  voik  vhose  acmpaloos 
aocoracj  has  nerer  been  impeached.  On  the  other  hand,  for  the  fabe 
charges  brooght  against  the  Friends  bj  their  orthodox  antagonistB  one 
should  read  Thomas  Underbill,  HtH  broke  looae  :  or  on  HiMiorg  of  Oie 
Quakers  Both  Otd  and  Sew  (London,  1680),  vho  has  raked  togedier 
scandals  of  every  description:  Xathaniel  Smith,  The  Qmaker^s  SplriJt- 
wal  Court  iLondon,  1888*:  and  Gerard  Crocee,  Hisitoria  ijaiiltiiVian 
(Amsterdam,  1886:  English  ed..  London,  1898>,  the  book  vikOBe  vrton 
caUed  forth  Sevels  Historg,  More  recentlj  Quaker  rites  and  vedding 
customs  have  been  described  bj  Watson,  AMuais  of  PhQadeipkia  (last 
ed.,  Philadelphia.  1881  j:  HallovelL  Quaker  Imrasiom  of  Mass,  (BqsIoQv 
1883.;  Applegarth,  **Quakers  in  Penn;$ylvania.'*  J.  H.  U.S^X  (Balti- 
more, lS92'i  and  in  a  lively  sketch,  drawn  nsainly  from  records  of  the 
Monthly  Meeting,  by  Earle,  ^  Among  Friends***  in  A>tr  Eugiand  Maga- 
zine,  XIX  ( Boeton.  ISdS^.  There  is  a  typical  i^aker  marriage  certifi- 
cate of  1692  in  VoL  XIII  of  the  Pa.  Mag.  of  Hist,  and  Biog.  (I^iiladri- 
phia,  lS89i.  A  brief  summary  of  the  matrimonial  laws  of  the  cokmj 
may  be  found  in  Gordon,  Historjf  of  Pennsglrania  ^Philadelphia, 
1829).] 

I.       NEW   YORK 

The  history  of  matrimonial  institations  in  the  middle 
colonies  is  on  the  whole  less  attractiTe  than  in  New  England. 
At  any  rate,  it  is  less  interesting  in  the  sense  of  being  lees 
eventful.  The  original  materials  from  which  to  constmct  it 
are  less  abnndant.  There  is  nothing  equal  to  the  Diary  of 
the  inimitable  Sewall  from  which  it  may  be  filled  out  and 
embellished.     It  is  not  quickened  by  the  struggle  to  main- 
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tain  or  to  introduce  diverse  forms  of  celebration  resting  upon 
opposing  theories  aa  to  the  nature  of  the  nuptial  contract. 
There  is  little  answering  to  the  Puritan  thoroughness  in 
regulating  the  conduct  of  domestic  life,  even  among  the 
Quakers.  Hence  the  legislative  and  judicial  records  are 
relatively  meager.  In  New  York,  notably,  between  1684 
and  the  Revolutiou  the  law-book  is  a  complete  blank.  On 
the  other  hand,  in  Pennsylvania,  after  the  establishment  of 
the  proprietary  government,  the  predominance  of  Quaker 
sentiment  enables  the  original  neagea  and  the  early  statutes 
regarding  wedlock  to  run  their  even  couree  for  generations 
without  easential  change.  Still  the  study  of  marriage  in 
the  middle  section  of  the  English  colonies  ia  not  devoid  of 
Bocial  interest.  There,  on  account  of  mixed  population  and 
diverse  religious  sects,  toleration  in  the  main  prevailed.  The 
quaint  records  of  the  Dutch  and  the  homely  ceremonial  of 
I  the  Friends  may  even  prove  entertaining,  while  in  this  field, 
I  as  in  every  other,  the  thought  and  experience  of  New  York 
>  and  Pennsylvania  have  done  much  to  form  and  fix  the  types 
of  law  and  administration  now  prevailing  in  the  United 
States. 

a)  Law  and  custom  in  Nmo  Netherland. — Long  before 

I  the  first  plantations  were  established  on  the  Hudson,  as  already 

\  seen,  optional  civil  marriage  bad  been  sanctioned  in  several 

of  the  Dutch  states,  and  as  early  as  1C5G  it  was  extended  to 

the  United  Netherlands.     In  Holland  independents  of  both 

old   and  New   England  fonnd   encouragement   and   also  a 

I  model  in   the  effort  to  realize  similar  ideas  bom  of  their 

I  common  Protestantism. 

It  is  therefore  strange  at  first  glance  that  a  thorongh- 
I  going  civil-marriage  law  should  not  have  been  introduced  in 
r  New  Netherland  from  the  beginning.  The  laws  of  the 
I  mother-country,  even  after  1666,  varied  considerably  in 
I  details  among  the  different  provinces.    In  their  content  they 
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generally  rested  on  the  basis  of  the  later  Boman  statutea* 
From  the  desire  to  check  the  evils  of  clandestine  contracts, 
in  many  instances  rigorons  measures  had  been  adopted. 
Usually  parental  consent,  often  publication  of  banns,  was 
made  essential  to  a  valid  marriage.'  The  laws  of  Guelder- 
land  were  especially  severe;'  and  these  according  to  Fer- 
now,  "naturally  prevailed"  in  New  Netherland;  for  a 
"majority  of  the  early  settlers"  came  from  that  province. 
"In  Guelderland,"  he  declares,  "a  marriage  was  void,  if  the 
express  consent  of  the  father,  or  if  dead  of  the  mother  had 
not  been  obtained  for  the  marriage  of  a  son.  With  regard 
to  daughters  the  law  was  still  more  rigorous ;  even  a  marriage, 
entered  into  by  a  girl  with  parental  consent,  did  not  eman- 
cipate her  from  parental  authority,  if  she  was  still  under 
age  at  her  husband's  death:  she  had  to  place  herself  again 
under  the  guardianship  of  her  father  or  mother.  Neither 
were  parents  obliged  to  give  before  a  Court  of  Justice  any 
reasons  in  case  they  refused  consent.  This  law  had  its 
foundation  in  the  Codex  Justinianus.'^^ 

In  all  respects  except  the  celebration  optional  civil  or 
ecclesiastical  marriage  was  sanctioned  in  New  Netherland. 
It  is  doubtless  safe  to  assume  that  during  the  early  years  of 
the  Dutch  colony  banns  and  parental  consent,  probably 
according  to  the  law  of  Guelderland,  were  required;  but 
legally,  so  far  as  the  evidence  at  hand  shows,  the  covenant 
had  to  be  solemnized  by  a  minister  with  religious  rites. 
The  first  legislation  by  the  local  authorities  appears  to  have 
been  enacted  only  ten  years  before  the  first  establishment  of 
English  rule.    The  occasion  was  the  violation  of  the  "custom 

1  0*Callaohan,  Introduction  to  Namet  of  Penon$for  Whom  Marrioffe  Lieentm 
Were  /Mtted,  p.  ill. 

2FKISDBHBO,  EhetcMie9»un0,  478  fl.,  ^85  fl.,  gires  the  details,  oitin«  the  ]>iiteh 
AQthoritieB. 

t  Compare  the  svounaries  of  Fboedbbbo,  op.  cit,  487, 488, 491. 

4FXBHOW,  Doc,  BeL  to  Col,  HUt,  qf  N.  F.,  XIV,  24S,  note. 


of  oar  Fatherland"  in  the  publication  of  banns  by  the  mag- 
iBtrateB  of  Graveaend,  as  appears  from  the  following  letter 
addressed  to  them  by  Peter  Stuyvesant;' 

"Worthy  and  dear  friends. 

"I  received  in  due  time  your  letter  of  the  13""  inst.  sent 
to  me  by  the  Fiscal,  which  has  been  communicated  to  the 
High  Council.  We  have  been  very  much  astonished  that 
you  arrogate  to  yourself  the  publit:ation  of  marriage-procla- 
mations within  your  village  without  our  or  the  Councire 
knowledge,  in  cases  where  both  parties  live  beyond  the  juris- 
diction of  your  village.  Aa  to  the  allegation  made  by  you, 
that  the  person  is  a  freeman  of  your  village,  he  is  the  same 
in  the  City  of  Amsicrdam  and  here  in  this  City  and  for 
this  reason  must  the  marriage-proclamation  be  reported  and 
publiab«?d  here  as  well  as  there  according  to  the  customs  of 
our  Fatherland,  We  do  not  deny,  that  matrimony  is  ruled 
by  divine  and  by  human  laws,  but  they  who  enter  upon  this 
state  must  do  it  according  to  these  divine  and  human  laws, 
with  the  consent  or  knowledge  of  their  parents,  tutors  or 
guardians  and  then  notify  thereof  the  Commissary,  appointed 
by  higher  authority,  at  the  place  where  they  reside  or  where 
they  have  previously  been  living  during  the  last  year.  Your 
final  request,  that  we  should  send  you  a  copy  of  the  order 
and  power  of  attorney,  which  his  [evidently  Johannis  van 
Beeck's]  father  has  given  us  concerning  this  son,  is  not  com- 
plied with,  as  we  do  not  think  ourselves  bound  to  do  it,  con- 
sidering yours  being  a  subordinate  Jurisdiction  and  subjoft 
to  OS;  besides  the  father  would  be  displeased  and  it  would 
be  unreasonable  in  us,  to  communicate  to  others,  what  an 
honest  and  prominent  man  has  vnitten  to  us  in  a  detailed 
letter. 

"Thus  mnoh  in  answer  to  your  open  letter.  This  further 
^  serves  as  cover  of  the  enclosed  order  and  resolution  made 

The  letter  ia  dated  Ju.  30,  IKH. 
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by  OS  and  the  Council,  which  yon  mnst  promptly  obey,  not 
becanse  we  wish  to  prevent  the  marriage,  bnt  that  according 
to  divine  and  hnman  laws  and  ordinances  they  may  be  pnt 
in  practice,  proclaimed  and  affixed,  at  the  proper  place  and 
without  infraction  of  anybody^s  rights. 

"Relying  thereupon  we  commend  yon  with  cordial  greet- 
ings to  God^s  protection  and  remain 

Your  well-affected  friend  and  Gtovemor 

P.  Stnyvesant." 

The  ordinance  mentioned  in  the  letter  bears  date  of  Jan- 
nary  19,  1654/5,  and  runs  as  follows: 

Since  the  magistrates  at  Gravesend  ''have  presumed  and 
undertaken  publickly  to  post  notices  of  marriage^'  of  persons 
"domiciled  in  and  about  this  city  of  New  Amsterdan^^'*  far 
beyond  their  proper  district;  therefore  the  "Director  Gen- 
eral and  Council  order  and  notify  the  aforesaid  Magistrates 
of  Gravesend  and  all  others  within  this  Province,  to  annul 
such  posting  of  intentions  of  Marriage,  and  on  sight  hereof 
to  withdraw  the  same,  and  in  all  cases  to  proceed  with  and 
confirm  no  such  Marriage,  either  privately  or  publickly, 
before  and  until  such  persons,  according  to  Nelherland  style, 
have  entered  and  received  their  bans  and  proclamations  of 
marriage  where  they  are  dwelling  and  have  resided  the 
last  years."* 

This  important  measure  was  supplemented  by  another 
four  years  later.  The  preamble  recites  that  it  had  become 
common  for  betrothed  persons  to  put  off  marrying  for  a  long 
time  after  the  proclamation  of  their  banns,  "which  is  directly 
in  contravention  of,  and  contrary  to  the  excellent  order  and 
customs  of  our  Fatherland."  Therefore  it  is  ordered  that 
thenceforward  all  persons  must  be  married  within  one  month 

1  O^Callaohan,  LatM  and  Ordinances^  152, 15S.  For  this  ordinance  see  also  New 
York  ColanicU  JfSS.,  XII,  40;  and  compare  ibid.,  IV,  456;  V,  197 ;  Vni,  647.  Ck>nstilt 
WXBSTKB,  Opinion  on  the  Lata  of  Marriage  prevailing  in  the  Colony  of  N.  F.,  1772, 
19, 20  (Laaderdale  Peerage  Case),  who  discasses  these  ordinances. 


after  pnblication,  nnlesa  they  can  give  a  good  exease.'  Light 
is  thrown  on  the  real  motive  for  the  adoption  of  this  act  by 
its  provision  that  no  man  and  woman  are  henceforth  to  live 
together  until  lawfully  married.  It  seems  to  have  been  the 
custom,  in  too  many  instances,  for  betrothed  couples  whose 
banns  had  been  asked  the  first  time  to  begin  living  together 
as  if  already  man  and  wife.  They  looked  upon  themselves 
as  at  least  half  married;  and  we  are  thus  confronted  by  a 
state  of  affairs  strikingly  similar  to  that  which  we  have 
found  existing  in  New  England  in  consequence  of  the  laws 
governing  pre-contract.  Doubtless  couples  through  indif- 
ference, the  refusal  to  fulfil  the  contract  on  the  part  of  an 
unscrupulous  lover,  or  for  other  reasons,  were  now  and  then 
led  to  protract  the  irregular  marital  relation  beyond  the 
completion  of  the  term  prescribed  for  the  publication  of 
banns.  Moreover,  as  in  New  England,  the  custom  of  queest- 
ing  or  bundling  imported  from  the  old  home  may  have 
proved  a  snare  for  the  unwary  feet  of  the  young  men  and 
maidens  of  New  Netherland.  Indeed,  the  practice  of  bund- 
ling has  been  assigned  by  New  York  writers  as  the  proximate 
cause  of  the  singular  proviaion  referred  to,  "It  was  one  of 
the  ordinances  of  the  time,"  says  Valentine,  "that  upon  an 
agreement  of  marriage,  the  bans  should  be  published  from 
the  pulpit  three  times,  before  the  marriage  could  be  solem- 
nized. Impatient  of  the  delay,  however,  the  youthful  couple 
were  often  inclined  to  be  satisfied  with  their  moral  obliga- 
tions towards  each  other,  and  to  waive  the  immediate  fulfill- 
ment of  the  legal  ceremony;  in  the  meantime  ....  the 
indulgence  of  cohabitation,  then  called  'bundling,'  was 
practiced.  It  was  for  a  long  time  winked  at  by  the  com- 
munity, but  its  violence  against  the  tenets  of  propriety  was 
obvious,  and  at  the  time  [1656]  before  spoken  of,  in  which 

iBbopebad.  Sf((.  qr  the  stale  of  a.  K,  I,S39.  For  tho  text  oT  the  ordiaiaeeor 
I.  L\UU,ses  S.  r.  C<jI.  lf5S..SVI,  10,  lUS;  also  0'CAI.i.AaaAN,  op.  cil..  3iS.  S29: 
'  Law  BeporU,  X  (IgWi) ,  Vl>  (Landerdiile  Peerage  Caul . 
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the  city  authorities  resolved  to  set  themselves  to  the  refor- 
mation of  abuses,  this  custom  came  under  their  prohibatory 
decrees/'  There  were  ''those  who  still  maintained  its 
advantageous  results,  even  though  the  contract  of  marriage 
were  subsequently  violated.  The  latter  instances,  it  was 
contended,  were  comparatively  few,  and  were  set  off  by  the 
increase  of  population  which  came''  through  this  means. 
Yet  the  reformers  ''triumphed,  and  in  1658  it  was  ordered, 
that  henceforth  the  mere  publication  of  bans  should  not 
justify  cohabitation."  •  The  custom  of  bundling  was,  how- 
ever,  too  tenacious  to  be  stopped  by  a  decree  of  the  legislator. 
For  more  than  a  century  in  New  York  it  continued  to 
flourish,  and  sometimes  to  bear  evil  fruit,  as  is  clearly 
revealed  in  the  case  of  Seger  v.  Slingerlcmd,  which  was 
decided  in  1804.'  Another  action  shows  that  forty  years 
later  the  practice  existed  in  the  neighboring  state  of  Penn- 
sylvania. In  this  instance  the  plaintiff  admits  that  "the 
custom  in  courtship  which  he  has  denominated  bundling" 
prevails  "very  generally"  in  the  part  of  the  country  where 
the  interested  persons  reside ;  and  in  this  suit,  as  in  the  New 
York  case,  the  defendant  won  on  appeal  because  of  the 
connivance  of  the  parents  in  the  misconduct  of  their 
daughter.' 

According  to  the  old  Dutch  law,  enforced  in  New  Nether- 
land,  all  persons  desiring  to  form  a  valid  union  were  required 
to  appear  before  the  minister  or  the  court,  as  they  saw  fit,  in 

1  VALEMTiinB,  Matvual  cf  the  Corporation^  1858, 487, 496;  c/.  also  Lamb,  Hittcrwqf 
iheCityof  N.  F.,  1, 188. 

s  CAnrs,  BeporU,  U,  219, 230.  This  was  a  case  on  appeal  by  the  original  defend- 
ant who  had  been  sued  for  dama^  for  debaaching  the  plaintiff^s  daaghter«  The 
defendant  won  on  the  ground  of  connirance  of  the  parents  of  the  girl.  ^*  We  lay  oat 
of  riew,"  says  the  court,  "  the  custom  which  it  is  agreed  prerails  in  that  part  of  the 
country  for  young  people,  who  are  courting,  to  sleep  together."  **Nor  is  it  an  exeoae 
for  the  parent  to  say  that  promises  of  marriage  had  been  exchanged.'*  Qf.  also 
Stiles,  Griffin  and  Hitt.  of  Bundling,  44  ff.,  109-11. 

>Case  of  Hollis  v.  Wells  (1845),  8  Pa.  Law  Journal  (Philadelphia,  1872),  2»<3S. 
Under  head  of  '*A  Custom  Must  be  Moral,"  these  two  cases  are  discussed  in  LAWaoif 
(J.  D.),  The  Law  of  Uiogea  and  Cuttowu  (St.  Louis,  1881),  58-60. 


the  place  where  they  had  "their  fixed  domicU  for  the  last 
year  and  day,  and  to  apply  there,  for  three  Sundays  or  mar- 
ket daye,  when  publication  of  the  banna  was  to  be  made 
in  the  church  or  the  court-house,  or  other  place  where  the 
conrt  of  justice  was  held;  and  every  one  who  had  any  im- 
pediment to  propose,  was  obliged  to  state  the  same  in  the 
mean  time,  on  pain  of  being  otherwise  deprived  of  that 
right.'" 

The  following  document  of  16B5,  contained  in  Femow's 
collection  relating  to  the  plantations  on  the  Delaware  when 
under  the  Dutch  juriBdiction,  may  serve  to  illustrate  the 
preBcribed  formality  in  applying  for  publication  of  banns: 

"Appears  Toms  Broen,  as  father  and  guardian  of  his 
daughter,  Jannetje  Tomas  and  consents  to  the  marriage 
between  her  and  Willem  Mauritz  here  present  and  requests 
that  their  legal  bans  might  be  published;  the  names  being, 
of  the  bridegroom  Willem  Mauritz,  bachelor,  from  Walle 
Sehier,  about  33  years  old,  of  the  bride  Jannetje  Tomas, 
spinster,  bom  in  New-Netherland,  about  16  years  old.  Wit- 
ness Stuyte  Andries.'" 

From  the  same  collection,  two  years  later,  we  leom  that 
"Laurens  Pieters  bachelor  from  Lier  and  Catlyne  Jans  of 
Gottenburch  in  Sweden  were  confirmed  in  marriage  after 
proclamation  of  banns  on  the  previous  Sundays."' 

The  ciril  courts  in  New  Nether  land  possessed  full 
jurisdiction  In  all  suits  or  matrimonial  causes,  including 
cases  of  separation  and  divorce.*  For  an  understanding  of 
the  relation  of  the  lower  and  higher  courts,  the  procedure  in 

(,  Hama  of  Pctkhu  for  Whan  Marriagt  Lieetita  If  ere  laual. 


'AddreBsed  to  tho  rice-dlreeUiT  nod  hiacoiuicU:  Pbbnow,  Doc.  RtL  (o  Col,  HuU 
afS.  r.,sn.  137  (Dec.  20,  1055).  For  b  similar  nppliceUoo  »«  ibid..  XII,  1S3.  lit. 
PorfDrtherrvcotdutentri  of  banna  before  the-'uB^orof  Now  fork"  (1670-71)  bbo 
BeconU  of  Ncuy  AmiUrdam.  VI.  2SZ,  331. 

«  Doo.  3*,  lasl ;  FebSOW,  toe.  rit.,  IM. 

■  For  Bdboussian  of  the  diroree  inrisdiction  at  the  Dalch  courts  see  cbap.  it, 
Inlow. 
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such  oases,  and  the  details  of  the  law,  the  often-mentioiied 
ease  of  Johannis  van  Beeck  and  Maria  Yerleth  is  instmctive. 
The  facta  in  this  case  appear  to  have  been  the  proximate 
cause  of  the  ordinance  of  1654/5  and  the  letter  of  Stayvesant 
already  submitted.     It  is  all  the  more  interesting  because  it 
involves  the  double  question  of  irregular  banns  and  unlaw- 
ful celebration,  as  shown  by  the  final  decree.     On  January 
2tn  1054,  takes  place  the  first  step  in  the  prooeedings.     CSor- 
nolis  van  Tienhoven,  the  schout,  lodges  formal  complaint 
before  the  burgomasters  and  schepens  of  New  Amsterdam 
against  the  court  of  Qraveeend  for  illegally  **  granting  and 
confirming  the   Banns  of  Matrimony  betwixt  Johan  yan 
Beeck  and  Maria  Verletlu  who  both  have  their  domicfl  in 
and  about  this  city  of  New  Amsterdam;**  suggesting  that 
8uch  conduct  tends  to  the  infringement  of  the  good  policy 
of  the  fatherland,  as  also  the  privileges  and  jurisdiction  of 
the  citT«  and  to  pi^pai^  a  way  for  sons  and  daughtera  to  go 
^secreihr  and  gel  married.     In  reply«  savB  the  recoid«  the 
^'Bargv>master3k  and  Schepens  ....  do  hereby  reler  tlie 
fort^nng  complaint  and  proposition  made  by  Comelis  van 
Ti<*zihv>v\«u.  in  quality  as  ^*bout«  to  th<eir  High  Mightineasea 
the  IXrectv>r-Crenem!  arid  Coancillors  of  New  Fetheziand.**' 
But  thi:^  did  not  end  the  matter/     On  Fehroary  10.  pendi]^ 
thi^  decisive  of  the  higher  cccrt«  v:ei  Beeck  pHitsoned  the 
bcT^^cjuiB»ter»  and  schetvsfe^  **that  b^  bans  with  Maria  Var- 


,<«2««  «*^m>  ^'iii  't^k^  9«,WKM;fL  >ttry«na*te!«tfr*««  Aaa  xamwiLis.  a 
jt»\%uvittaw   no.  .'x.-a.  u>«  Jc^  '.j1«^  'Bo.'^.itfv  ^««^««wu  Jcoaoo^  n&a  3»Kk  xmi 
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leth  may  be  entered  and  be  properly  proclaimed  here"  in 
New  Amsterdam.  Whereupon  the  court  "engage  to  do 
same  becanBe  it  is  usual  and  custom  of  Fathld  to  have  pnblcts 
where  domicil  is  and  married  where  he  pleases,"'  After  a 
little  delay,  the  court  keeps  its  promise.  On  Febmary  19 
the  borgomaBters  and  achepens  solemnly  examined  the  peti- 
tion, noting  (1)  who  instituted  marriage  and  the  apostles' 
teaching;  {2)  the  proper  ages  and  the  attained  ages  of  both 
parties;  (3)  consent  of  parents  on  the  girPs  side;  (4)  dis- 
tance between  this  and  fatherland;  (5)  that  "matters  by 
long  delay  might  come  to  be  disclosed  ....  which  would 
bring  disgrace  on  both  families;"  therefore  that  "proper 
ecclesiastical  proclamations  ....  ought  to  be  made  at  the 
earliest  opportunity  and  followed  afterwards  by  their  mar- 
riage.'" This  resolution  seems  a  trifle  indiscreet,  in  view  of 
the  fact  that  the  original  case  had  been  referred  to  their 
High  Mightinesaee.  It  is  therefore  not  strange  that  a  com- 
munication signed  by  Stuyvesant  himself  should  esprees 
enrprise  that  van  Beeck  should  have  affixed  by  a  poster 
"that  his  marriage,  contracted  not  only  without  his  father's 
knowledge,  but  contrary  to  his  express  prohibition  to  marry 
abroad  has  been  declared  lawful  and  proper  by  Resolution  of 
the  Burgomasters  and  Schepens  .  .  .  . ;  of  which  Resolution 
the  Director  General  and  Council  are  ignorant;"  at  the 
same  time  requesting  an  "authentic  copy"  of  the  resolution, 
with  "  written  reasons"  for  failing  to  submit  the  same  for 
approbation  of  the  higher  court,'  This  was  on  March  2, 
1654.  Apparently,  after  republication  of  the  banns,  van 
Beeck  had  had  the  marriage  ceremony  performed  outside  of 
the  Dutch   jurisdiction,  probably  because  of  the  doubtful 


l/6W.,r.l59.180. 

'lbid..Ki.ie^    Earlier  on  ttaBSBBifldBj.t 
BfeB  twDch  «u  not  complete :  fUd.,  103,  Idl 

he  rsoord  urs,  van  Bewtk  praya  "Hial 
:"  but  DO  action «u  Ukn  bmaiiM 
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legality  of  the  course  taken  by  the  ofBcials  of  New  Amster- 
dam. The  records  are  silent  as  to  the  farther  proceedings 
in  the  case,  except  as  they  may  be  inferred  from  the  follow- 
ing decree  of  the  higher  court,  rendered  not  earlier,  appar- 
ently, than  1656,  which  leaves  us  in  doubt  as  to  how  the 
original  complaint  against  the  magistrates  of  Graveeend  was 
disposed  of: 

"Whereas,  the  Director-Gteneral  and  Council  of  New 
Nettierland  have  heard  the  charge  of  the  Fiscal  against 
Johannts  van  Beecq^  a  free  merchant  and  inhabitant  of  this 
City  of  New  Amsterdam^  defendant,  who  has  been  duly  sum- 
moned by  the  Court  Messenger  Elslandt  in  the  name  of 
the  Fiscal  on  three  Court  days  and  who  has  had  himself 
married  by  an  unauthorized  countryman,  named  Ghodnuxn 
Crahy  living  at  Oreenurich^  against  the  laudable  laws  and 
customs  of  the  United  Netherlands  and,  as  the  Fiscal  far- 
ther states  and  proves  in  his  charge,  contrary  to  the  advice 
and  command  of  his  lawful  guardian,'  the  Hon^^  Director- 
General,  also  without  previously  publishing  the  bans  and 
who  has  so  far  failed  to  make  his  appearance, 

^^And  whereas  the  Fiscal  demands  by  his  motion,  exhib- 
ited on  the  1st  of  September,  1654,  that  the  said  van  Beecq 
be  condemned  in  contumacy, 

'*  Therefore,  after  proper  invocation  of  the  Lord,  the 
Director-General  and  Council  of  New  Netherlands  in  the 
name  and  behalf  of  their  Noble  High:  Might:  the  Lords- 
States-General  of  the  United  Netherlands  and  of  the  Noble 
Lords -Directors  of  the  Privileged  West  India  Company  ad- 
ministering justice  at  the  requisition  of  the  Fiscal,  declare, 
that  the  Fi seal's  charges  are  true  and  founded  in  law  and 
therefore  the  marriage  of  Johannts  van  Beecq  and  Maria 
Verleth,  solemnized  at  Oreenimch  and  confirmed  by  an  un- 
authorized person  contrary  to  the  laudable  laws  and  customs 

1  See  the  reference  to  power  of  attorney  in  Stnyyesant's  letter,  p.  269,  aboTe. 
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of  Netherland  and  without  previous  publication  of  the  bans, 
is  hereby  declared  ....  unlawful  and  the  said  Jan  van 
Beecq  and  Maria  Verleth  are  commanded  to  live  separate 
under  penalty  of  being  punished  according  to  law  for  living 
in  concubinage.'" 

From  the  evidence  already  presented  it  is  perhaps  not 
rash  to  infer  that  marriage  by  mere  private  consent,  in  words 
of  the  present  tense,  was  not  valid  in  New  Netherland. 
Publication  of  banns  and  celebration  before  an  authorized 
person  were  essential.  The  principle,  therefore,  of  the 
English  common-law  marriage  did  not  obtain.  It  had  been 
superseded  by  statute.  These  records  afford  other  evidence 
to  sustain  this  conclusion.  Thus  in  February,  1662,  Wil- 
liam Beeckman,  of  "Fort  Altenaon  the  South-River,"  writes 
to  Stujvesaut  and  fhe  council,  complaining  that  one  Laers, 
a  Finnish  priest,  who  was  granted  a  divorce  from  his  wife 
two  months  before,  has  "married  himself  again  last  Sunday" 
—  an  act  "which  in  my  opinion  (under  currection)  he  has 
no  right  to  do.  I  expect  your  Honors'  orders,  how  to  con- 
duct myself  in  regard  to  it."'  As  a  result  the  marriage  was 
declared  to  be  "null,  void,  illegal;"  seemingly  on  the 
graond  that  self-marriage  was  not  tolerated  by  the  usages 
of  the  Reformed  church.  Clearly  in  the  opinion  of  the 
court  the  performance  of  the  ceremony  by  a  person  legally 
competent  was  necessary  to  a  valid  contract.  It  is  possible, 
however,  that  the  decree  was  unjust  because  of  unfair  repre- 
sentation of  the  facts  by  Beeckman,  who  is  accnsed  of  being 
8  tyrant.  In  a  letter  to  Stuyvesant,  remonstrating  against  his 
treatment,  Laers  says:  "I  cannot  discover  anything  illegal 
in  it  [his  conduct].  I  acted  just  in  the  same  manner  as  I 
had  done  before  in  respect  to  others;  exactly  as  others  do 
who  are  not  prosecuted  for  it,  and   I  can  conscientiongly 

to  Col.  But.  ofN.  v.,  XIV,  291. 
Tlu  ous  is  also  diBCoased  bjr  G*K«KD,  The  Obi  Stadt  Buy 
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assure  you  that  it  was  done  withoat  any  evil  intentions. 
Had  I  known  that  my  marrying  myself  in  this  manner  should 
have  been  so  unfavorably  interpreted,  I  should  have  sub- 
mitted to  the  usage  of  the  Reformed  Church,  But  I  did 
not  know  it.  Wlierefore  I  pray  once  more  the  honorable 
general  that  he  will  vouchsafe  me  his  aid." ' 

Another  case,  or  rather  pair  of  cases,  occurring  during 
the  restoration  of  Dutch  rule  in  1674,  seems  conclnsive  as 
to  the  severity  of  the  law.  On  the  fifth  of  February  of  that 
year,  as  the  fiscal  alleges,  Jacob  Fabricius,  a  Lutheran 
preacher,  had  "contrary  to  the  laws  of  this  government 
married  Halph  Doxy  and  Mary  van  Harris  ....  without 
having  any  lawful  authority  thereto  and  without  publication 
of  bans."  For  this  offense  it  is  suggested  in  the  complaint 
that  the  culprit  be  severely  whipped  and  "forever  banished 
this  government  cum  e^cpensis."  After  hearing  the  fiscal's 
charge,  the  confession  of  Fabricins,  and  a  "report"  of  the 
latter's  previous  bad  behavior,  the  court  decides  not  to 
"proceed  against  him  in  the  most  rigorous  manner,  con- 
sidering his  age  and  late  position,  but  they  condemn  him 
and  declare  him  incapable  to  perform  the  functions  of  a 
minister  and  what  is  connected  with  them  within  this 
province  for  the  time  of  one  year.  After  this  time  has 
elapsed  Deft,  shall  be  held  to  ask  for  a  special  'consent' 
before  he  shall  be  re-admitted  to  the  performance  of  the  said 
functions."' 

1  Gebabd,  pp.  cit.,  SB],  who  aaj3  Laerg  van  not  legally  bound  to  ooofona  to  the 
nsajTe  of  the  Raformed  charch.  See  alao  the  docnmontA  in  this  cose  la  O^CtXi- 
LAOttAH,  op.  at..  XU.  368,  3»,  9S3,  see,  307. 

lE^HVOW,  op.  cjt.,  Xn,  SI!;  oaM  of  the  Fiscal  V.  Jacob  FabrielD.s,  Harah  1.  Iffli 
before  Qoreinor-OeoeTBl  CoIts  and  the  council.  A  version  of  the  case  ii  also  sitbd 
br  O'CalxaohjUI,  op.ctt,,  n,6B3,  who  transUtea  "llaeiuie"  where  Pemow  oses 
"  consent "  In  the  last  seatenoe. 

It  19  sreatlj  to  be  feared  that  BtoChei  Fabricins  was  a  rather  uncomfortable 
Inhabitast;  for  at  the  same  sessioo  of  tboconrt  the  fiscal  charges  that  he  did  "beat 
■ud  use  force  and  TioleaoeagniDSt  Hairetie  Jnrisns,  in  her  own  honae,"  (or  which  it 
Isthonghthenogbt  tobe  "coademned  in  a  fine  of  five  Besiers  with  oosta."  The 
datendant  admits  the  charge ;  "  but  says  that  the  above  nataed  Usrtetla  Joriuiadid 
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The  case  ngainst  Kalph  Doxy  is  complicated  by  addi- 
tional charges.  The  fiscal  makes  no  direct  reference  to  the 
onanthorized  celebration  or  to  the  failure  to  publish  the 
baona,  thongh  from  the  judgment  of  the  conrt  we  perceive 
that  these  offenses  were  considered;  but  accuses  him  of 
entering  "in  an  unlawful  manner,  into  the  married  state 
with  Mary  van  Harris,  making  use  for  that  purpose,  of  a 
forged  certificate,"  further  alleging  that  he  "hath  still  a 
wife  alive  who  resides  in  New  England;"  for  which  delin- 
quencies he  ought  to  be  severely  whipped  and  "banished 
the  country  forever,  with  costs."  In  his  reply,  Doxy  "denies 
ever  having  been  married  to  a  woman  before,"  but  confeeses 
"his  guilt  as  regards  the  forged  certificate,"  saying  "that 
through  love  for  Mary  Harris  he  had  allowed  it  to  be 
executed  by  a  certain  Englishman,  now  gone  to  the  Barba- 
does,  and  therefore  prays  forgiveness."  The  court  declared 
the  marriage  unlawful  on  the  two  counts  for  which  Fabricius 
was  suspended;  but  "finding  the  charge  against  him  of 
having  a  second  (sic)  wife  in  New  England  unfounded,  he  is 
therefore  permitted  to  confirm  himself  in  wedlock  with  the 
abovenamed  Mary,  according  to  the  laws  of  the  govern- 
ment." For  the  forged  certificate  "he  Is  pardoned  for  this 
time  onhia  promise  of  improvement,  and  request  for  forgive- 


With  the  exception  of  the  restriction  put  upon  bundling, 
if  that  were  indeed  the  purpose  of  the  act  of  1658,  the  Dutch 

pronike  him  withharsb  langonse."  Their  honors.  hoii(iTer,deeiD<!dit}ust  to  assess 
him  "tvoBeBTera  with  costs":  0'Cx.i.uil3nx«,  Juc.  cfr.,  KO.  Latet  Fabrioius  woa 
Bccosed  of  riotoua  eoadnct  at  Nawoastla  on  Jiina  1. 1471.  but  bfi  deaitd  tb«  char^ 
and  offered  to  bring  vitneuesi  Fbshow,  op.  ril..  XII,  SH,  Possibly  nllgioaa 
bickariags  had  somsthing  to  do  with  his  troubles.  Atari]'  rate  dq  Jane  l.ISTIi,  tba 
LutberaDB  oa  the  Bolawure  petitioned  that  he  be  oonflrmed  aa  pastor:  ibitL,  5S9. 
On  April  18,  foUowing  his  Bospeosioa  for  marrriuc  Doir.  be  bad  tho  hardihood  to 
ask  that  the  soutenco  be  mitigated,  so  that  "betnigbt  beat  least  alloned  to  baptiKO, 
if  he  ma>  not  preach  aad  act  as  minister;*^  but  tho  court  doclinod  his  reqaeati 
•Md-.ME. 

I  O'Callaoban,  op.  ca..II,<m.  eeS.    Oa  these  two  cases  see  FoWlBk.  Letteratut 
Oftnimt,  SO  S.  (Laodenlale  Peerage  Cose). 
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law-makers  do  not  seem  to  have  busied  themaelvps  witk  tiie 
regulation  of  courtship.     Sexual  transgresDons  were  ae^uslj 
dealt  with,  although  not  with  the  same  ligor  as  in  Hi 
England   or   even  in   early   Virginia.     Nei&i^  tiie 
penalty  nor  the  acarlet  letter  appears^     FomicatocBy  if  sn^e^ 
were  required  to  contract  marriage  or  pay  a  heavy  fine.' 
Adulterers  fared  worse.     Some  illustrations  from  the  jodicisl 
records  in  such  cases  have  been  gleaned  by  Cowley  tram 
the  Colonial  Manuscripts,     Among  these  are  the  sent^ioe 
to  whipping  and  banishment  of  Ytie  [Yutie]  Jansen,  ^for 
living  in  adultery  with  Jan  Parcel,  and  also  the  sentence  of 
Laurens  Duyts,  who,  for  selling  his  wife,  Yutie  Jansen,  and 
forcing  her  to  Uve  in  adultery  with  another  man  ^  *ti^  for  living 
also  himself  in  adultery,  was  ^to  have  a  rope  tied  aroond  h» 
neck,  and  to  be  severely  flogged;  to  have  his  right  ear  cut 
off,  and  to  be  banished  for  fifty  years*"     John  Parcel,  far 
living  in  adultery  with  this  Yutie  Jansen,  whom  he  had  thus 
bought  from  her  own  husband,  was  ^to  be  placed  at  the 
whipping- post*  with  two  rods  in  his  arm,"  to  be  tMtTi^fihffli 
twenty  years  and  pay  a  tine  of  a  hundred  guilders  [forty 
dollars],  with  ci?sts.     The   fourth  party.  Greesje  Jansen,  for 
living  in  adultery  with  Laurens  Duyts.  was  ""to  be  conducted 
to  the  whipping-post,  and  fastened  thereto,  the  upper  part 
of  her  body  being  stripped  naked,  and  two  rods  placed  in 
her  hand;  to  be  afterwards  conducted,  in  that  wise,  outside 
the  city  gates,  and  banished  the  province  for  the  term  of 
thirty     years,     with    costs.'     Moreover,    Iva   Dircksen,   for 
adulterv,  was  'to  be  conducted  to  the  place  where  justice  is 
aiiministered,  and  there  to  witness  the  punishments  inflicted 

this  day,  and   then   to   be  banished  for  the  term  of  fifty 

« «« • 
years. 

Dutch  :  I'trt  I.  Vol.  Vlll.  lvMi»,  UGl.  TiVj;J»  lO&o.  1057. 
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Breaoh  of  promise  suits  are  not  infrequent.  Sometimes 
it  is  the  faithless  swain  who  is  prosecuted  for  his  broken 
troth;  as  in  1669,  when  Elisabeth  Stedwill  called  Jan 
Hendrix  van  Gunst  to  account;'  or  when  Maria  Besems  seeks 
pecuniary  satisfaction  for  the  like  offense  of  Boudewyn  van 
Nieuwland,"  Sometimes  it  is  the  maid  who  asserts  the 
woman's  privilege,  if  not  her  legal  right,  to  change  her  mind ; 
as  in  the  case  of  Pieter  Koch  v.  Aonetie  Comelissen  van 
Vorst,  which  took  place  in  New  Amsterdam,  1653-54,  and 
may  serve  as  an  example.  On  February  24  the  defendant's 
stepfather  delivers  her  "  papers"  to  the  burgomasters  and 
Bchepens,  who  order  that  each  party  shall  have  a  copy  of  the 
other's  papers,  and  that  the  defendant  shall  appear  in  per- 
son. Then  the  case  drags  along  for  nearly  a  year,  over  no 
less  than  eight  sessions  of  the  court,  before  the  pleadings 
and  other  preliminaries  are  finished.  At  last,  on  February 
19,  1654,  the  papers  are  sent  by  the  lower  court  to  the 
director-general  and  council  for  advice.  Apparently  in  con- 
sequence of  this  advice  the  documents  ere  then  submitted  to 
a  special  committee  of  three  men,  who  hand  in  their  report 
on  the  18th  of  the  following  May.  Upon  this  report  the 
decision  of  the  burgomasters  and  schepens  was  based,  though 
they  resolved  to  keep  the  judgment  in  "abeyance"  until 
"requested"  by  the  parties  to  the  suit.  From  the  records 
it  appears  that  there  was  an  oral  promise  of  marriage ;  that 
the  plaintiff  had  given  presents  to  his  betrothed;  and  that 
she,  because  of  his  "  misbehaviour,"  was  not  disposed  to  keep 
her  engagement.  The  court,  however,  decided  that  a  promise 
once  given  should  remain  in  force.  Neither  person  without 
the  consent  of  the  other  and  the  approbation  of  the  court 
sboidd  marry.      The  defendant  was  allowed  to  keep   her 


Beeordt  o/ffew  Amaterdan,  TI,  VO. 
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presents  nntil  marriage  or  until,  with  the  knowledge  of  the 
magistracy,  the  betrothed  Hhould  set  each  other  free.  Costs 
were  to  be  borne  equally  by  the  partiea.' 

It  is  not  surprising  that  among  a  people  so  thrifty  and 
sensible  as  the  pioneers  of  New  Netherland  the  remarriage 
of  a  widow  or  a  widower  should  be  accompanied,  or  antici- 
pated, by  prudential  measures,  designed  to  protect  the 
interests  of  the  children  of  the  first  union.  For  this  reason 
the  wills  and  marriage  contracts,  specimens  of  which  have 
been  preserved,  are  of  pecoliar  interest.  According  to  Stilea, 
a  well-known  investigator  of  deeds  and  wills  in  Williamfi- 
burgh'  makes  the  remark  "that  the  old  Dutch  wills  seem  not 
to  trust  the  widow  in  a  second  marriage.  The  restraints 
placed  upon  remarriages,  by  wills,  were  generally  in  favor  of 
the  children  of  the  first  marriage;  and  the  widows  thus 
restricted  generally  signed  consents  to  accept  the  bequests 
in  lieu  of  dower,  for  the  good  reason  that  propriety  did  not 
allow  them  to  refuse  so  soon  after  the  death  of  their  iirst 
husband,  and  because  the  devises  and  bequests  in  lieu  of 
dower  vested  an  estate  for  life,  or  three  thirds  of  the  estate 
Bubject  to  a  contingency  in  their  own  control,  instead  of  one 
third  absolutely.  The  will  of  Cornelius  van  Catts  of  Bash- 
wick,  dated  in  X726,  and  expressed  in  a  sort  of  half  Dutch 
dialect,  devises  to  his  wife  Annetjie,  his  whole  estate  .... 

iRtcordM  of  Nac  Amtttrdam,  I.  U;  am  ibid.,  1S7,  199,200.  U  mBf  pcrfaiips  ba 
iDlerrDd  that  tho  ooQpIs  conelDdsd  (n  relaasa  eaob  otber  1  tor  onlfEevDii  yea ra  attar 
ths  trial  (Mb;  31.  1661)  "Anoetle  Dircka.  widow  of  Pister  Kocb,"  is  mentioDedt 
lhla..Xn,  aiO;  and  similar  phcosa  la  twios  repaatod:  lAlcL,  laS;  IV,  SI. 

There  are  Dtber  caaea.  "Id  16U  Ornatje  WasmBas  produoeii  a  maFriagQ  rins 
and  twolDttor».  promlsgoirormarriBgo,  Budrsqueatod  thaton  tbatsTidenee  Daniel 
de  Silln  ba  'ciiDdoinnod  to  lesally  marrr  her.'  He  vainly  pleaded  hia  uDtnrtunatS 
habit  ot  some  daya  drinVIaR  tuo  muob,  and  that  on  thoae  dais  he  did  muoh  which 
he  teeietted ;  amanticitherthiDgstuabaochBiialianloTc-niakinKotQrDDtJe.  Francaia 
Bolflil.  the  New  Amaterdam  ^asmltb.  mother  recreant  loter,  swore  he  WMuld  rathor 
BO  awar  sod  life  with  the  Indiana  (a  terrible  threat)  than  marrr  the  fair  Roae 
whom  be  had  left  to  droop  Qe<tl»tod  —  aud  aninarried."— Earle,  Colonial  Itayt  in 
OdKeiB  York.Sl;  and  tor  mentioD  o(  other  oaaea,  In  cooneotlon  with  Dateh  wad- 
dluB  aittt,  see  lUd.,  Dt,  U. 
f  J.  H.  Btuui. 
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rhile  Bhe  remains  hie  widow^ — both  real  and  personal.  'Bnt 
Bho  happen  to  marry,  then  I  geff  ber  nothing  of  my  eetate, 
lither  real  nor  pereonal.  I  geff  to  my  well-beloved  son, 
irneliue,  the  beet  horse  that  I  have,  or  else  £1,  10s.,  tor 
liis  good  as  ray  eldest  son.  And  then  my  two  children, 
Cornelius  Catts  and  David  Catts,  all  heef  [half]  of  my  whole 
effects,  land  and  movables,  that  is  to  say,  Cornelius  Catte 
,^eef  of  all,  and  David  Catts  heef  of  all.  Bat  my  wife  can 
master  of  all  for  bringing  up  to  good  learning  my  two 
idren.  ....  But  if  she  comes  to  marry  again,  then  her 
linsband  can  take  her  away  from  the  farm,  and  all  will  be 
left  for  the  children,  ComelinB  Catte  and  David  Catts,  heef 
and  heef.' " ' 

It  was  not,  however,  the  first  husband  alone  who  took 
such  precautioDB.  After  betrothal  careful  marriage  con- 
tracts were  often  drawn  up  when  either  a  widow  or  a 
idower  was  about  to  re-enter  wedded  life.  The  following 
a  eample  of  these  stipulations,  dated  July  27,  1656: 
Appears  Geertruyt  Jacops,  widow  of  the  late  Mr. 
Koeloff  de  Haes,  now  betrothed  to  Jacob  Crabbe  and  de- 
clares her  intention  of  proving  and  assigning  their  father's 
inheritance  to  the  children,  left  by  him,  Mr.  de  Haes,  and 

iStilh,  Hutory  of  Bnoliltin,  I,  ISS,  n4. 

The  aotbnr  adds:  "SoutiHi  In  the  wiUof  John  Bnrnwe,  otNawton,  Jul;  7,1670, 

lands,  etc.  'But  not  to  disposHiss  my  boloTOd  wifs  daiins  tba  time  of  ber  widow- 
bood.  But  it  aha  mat rj.  thoQ  her  hn-ibnod  mnst  provido  for  bor  as  I  haie  done.'  So 
also  tbs  will  of  Thomaa  Skillman.  of  Newton,  in  1739."— /bid.,  £33,  2M. 

"Often  Jolat-willB  were  mado  by  basband  oud  wife,  each  wilhaqoo]  tlgbts,  it 
mnitor.  Tbia  waapeonliarly  a  Dntcb  fashion.  In  Fordbam.ia  ie70and  ISTS.Ctaada 
de  Uaistrs  Bod  his  wits  Heater  dn  Bois,  Piorra  Cieasoa  and  bis  wife  Bacbol  Clooa, 
Gabriel  Carboosle  and  BrloCa  Walferts.  all  made  joiot-willa.  Tbe  iBitt-nained  hus- 
band to  bis  balf  of  the  will  enjoined  loss  of  propBrty  il  Briata  marrlod  agaiu.  Per- 
haps he  Ibooght  them  had  been  enough  oiBiTTiug  and  gi ring  In  raarrlase  already  la 
that  family,  tor  Brieta  had  had  three  husbands,— a  Dane,  ■  Friealandor,  and  a  Oer- 
mao,— andhia  Oratwifo  had  bad  four,  and  be—well,  scveiul  I  snesniaud  tbore  wera 
a  DombarofcbLldren:  and  you  Douldn't  expect  anr  poor  Datcbman  lo  flndlteae;  to 
_  make  a  wlU  in  all  that  coofusioD.  Id  Albany  may  be  toDudsererul  Joint-wills,  among 
lodatsd  1663  and  167S J  others  in  the Schuylai  family."— EABi.s.Ci>tonii>l  Day* 
|kOUJrMrForli,U,U. 
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bom  in  wedlock  by  her,  Geertrujt  Jacops,  to  wit  JohatmeB 
de  Haes,  old  about  10  years,  Marrietje  de  Haes,  old  about 
9  years,  and  Annitje,  old  about  three  years,  and  afisigns 
herewith  to  each  of  the  aforesaid  children  the  sum  of  6 
carolua  guilders,  declaring  at  the  same  time  u[>on  her  con- 
science, in  place  of  an  oath  that  she,  affiant,  hereby  BatisfieB 
the  aforesaid  children  out  of  their  father's  inheritance  and 
this  declaration  is  made  in  presence  and  with  the  consent  of 
ber  affianced  husband  Jacobus  Crabbe,  and  she  Geertrayt 
■  Jacops,  has  nominated,  constituted,  and  appointed  .... 
as  guardians  of  the  aforesaid  children  the  Worthy  Oloff 
Steveosen  and  Hendrick  Kip,  both  burghers  and  inhabitants 
of  the  Manhattans."' 

b)  Law  and  custom  under  the  Duke  of  York. — In  1664 
New  Netherland  passed  into  the  hands  of  the  Duke  of  York, 
whose  patent  from  Charles  II.  directed  him  to  establish 
authority  "not  contrary  to  but  as  neare  as  conveniently  may 

'  Before  tbe  ifce-direetor  oa  tho  Dolsware:  Febnoit.  Doc.  KgI.  Io  Cot.  Rat.  a/ 

n.  y..  xn,  i«,  ISO. 

"  In  tlie  Hams  ot  tbe  Lord  Amen,  ba  it  known  b«  tlis  contonU  at  tbi?  presact 
InstromeDt,  that  Id  the  jear  siitoen  hnndred  and  Eiitj-three  the  eighteenth  daj  o( 
Hay.  appearet)  befora  mo,  Johannes  Id  Hontagne  In  the  aenica  of.  etc,  Herndert 
FrodeiiclfBe  [Smith],  widower  of  tbe  late  Cutar^a  Burger,  who  dedarsB  in  the 
ptewoos  of  ths  aforeuid  witaesseB,  that  tor  Ood'a  honor  he  has  contracted  a  tntnre 
marriage  with  PlBtertiea  TeDDim,  spinster  (iooge  dochter] ,  and  before  the  cousnin- 
mktiDQ  of  tho  same.  he.  the  snbsciiber,  assents  to  the  following  conditions,  firstly, 
ibat  the  aforesaid  betrothed  persona,  for  the  maiatsnanoe  of  said  mftrrioge.  will 
ooUectand  bring  toaether.  all  suth  eiUtics  nstatea  andeSects  of  whatever  nature; 
In  whaleior  plaee.  and  with  whatoTor  persona,  tbe  same  may  ba  lying  oc  deposited, 
Dotbiag  eioepted.  which  each  now  has  and  pueesaos,  to  be  by  Ihom  posseaed  in 
eommOD.  according  to  tho  law  of  our  Fatherland,  except  that  out  of  tho  bridegroom's 
eatate,  to-wit.  from  tbe  estate  left  by  Cateiina  Burger  doceased.  be  reE^ried  the  Bom 
Of  eight  hundred  guilders  payable  in  beaTsre,  fur  the  children  lett  by  her;  to  wit 
Frederick  Ueyndersen  aged  ail  years,  and  Borgert  Ueyndersen  aged  three  years, 
being  their  maternal  (matrimnaial)  inheritance;  moreocer  said  married  persons 
ahaU  be  holdua  to  bring  np  said  children  in  the  fear  of  tho  Lord,  to  teaoh  them  U> 
lead  end  write  In  the  schools,  to  DBintBiu  them  in  food  and  clothing  till  tbeir 
majority  or  married  Btati>,  without  diminishing  their  maternal  estate,  which  ths 
■nbscriber  promises  withoutcraft  cir  guile,  and  for  the  same  binding  his  person  BPid 
estate,  real  and  personal,  present  and  fnture,  nutbiug  eieepted,  subject  to  all  laws 
and  Jodges."  In  Che  presence  o(  the  children's  guardians  and  tho  "orphan  master." 
— MDHaKi-L'B  OotlectOnu  on  the  BM.  of  Albany.  TV,  321.  For  similar  contraots  see 
ibid.,  an  (Sept,  23.  IflBZ).  3ti. 
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bee  agreeable  to,  the  Lawes  Statutes  and  Government  of 
this  our  Realme  of  England."'  After  studying  the  New 
England  laws,  especially  those  of  Connecticut  and  Massa- 
chusetts.  Colonel  Richard  Nicholls,  the  duke's  deputy  gover- 
nor, promulgated  a  code  which  was  in  force  on  Long  Island, 
or  Yorkshire,  from  March  1,  1665.'  On  August  6,  1674, 
Governor  Audros  ordered  the  duke's  laws  to  be  enforced 
throughout  "New  York"  escept  "such  as  shall  have  appar- 
ent inconveniences  in  them,"'  and  in  1676  they  were  estab- 
lished  in  the  Delaware  region,  "except  the  constables' 
courts,  county  rates,  and  some  other  things  peculiar  to  Long 
Island.'"  It  follows  that  for  a  short  time  after  the  con- 
quest, in  the  province  and  on  the  Delaware,  the  Dutch  laws 
were  still  observed;  and,  of  course,  the  old  usages  and 
customs  long  survived. 

By  the  duke's  code  optional  civil  marriage  was  established 
in  New  York.  "Whereas,"  declares  the  preamble,  "by  the 
Law  of  England  no  Marriage  is  Lawfully  Consommated 
without  a  Minister  whose  oSBce  it  is  to  join  the  parties  in 
Matrimony  after  the  Banes  thrice  published  in  the  Church 
or  a  Lycence  first  had  and  obtained  from  some  person  there- 
unto Authorized,  All  which  formality  cannot  be  duly  prac- 
ticed in  these  parts.  Yet  to  the  end  that  a  decent  rule 
therein  may  be  preserved  It  is  Ordained  that  from  hence- 
forth the  names  and  surnames  of  each  Party  who  sue  for 

I  See  the  charter  la  Kod  York  Cotimial  Lam*.  1. 1-3;  and  compueCoos.  "Ttin 
Mar.  Gel.  io  tbe  ColomeB,"  Altanlic,  LSI,  3B0  ff. 

aBRODHBAD,  Hue.  of  K.  y..  II,  18,fl3,  t6,  07;  CoUmial  Latei  of  tf.  T..l,iii,\ao, 
101.  ThecodeofthsDolieof  York  baa  beenChrice  published;  in  OiUafionjqrJV.  Y. 
But.  aoc:  1. 305-91.  for  Che  year  IM9  iNew  York,  1311J ;  in  the  recent  Colonial  Lair$  of 
ffeu  York  {Aibany.  1894).  I.  O-lflO.  ubero  a  ociticol  aota  on  tbe  original  copies  may  be 
tonnd:  and  aa  the  Dvke  of  Yorkt'i  Book  of  Lam.  a  part  of  Linn's  Charier  and 
LaiM  q^  Pcniuvloania  (Harrisbars,  1878),  the  edition  here  cited  br  preference. 

•  0-CALi.AaEAN.  »oc.  Bcl.  (0  €al.  But.  of  S.  T.,  in,!»,S27:  If.  Y.  Col.  Lam,  L 
sil.  xW,  107  (Andrus'g  order),   (y.  Dohoam'b  reportin  O'Callaqhan,  op.  ci(.,ItI,3B0 
(UK):  also  see  HiLDBBTH.  Hilt,  qf  C.A.  II,  44fT.,  76ff.i  Lodge,  Stort  aut.,2n-W; 
"mt.arif.  r..n.2J3;  Bovi  AMD.  Local  ConMt.  BM.,  I,  VXi.Botma. 
,AttnalM<^Fa.,mi  if.  7.  Cbl.  LatH,  I,  sii. 
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Marriage  shall  be  Publiquely  read  in  their  Parish  Church  or 
place  of  osuall  Meeting,  where  they  both  then  Inhabit,  three 
severall  Lords  days  successively."  An  optional  procedure  by 
license  or  by  ecclesiastical  banns  was  thus  introduced;  but 
in  one  respect  the  liberality  of  the  Dutch  law  was  not  imi- 
tated. Unqualified  permission  to  publish  intentions  of 
marriage  by  civil  notice,  instead  of  banns  in  church,  was 
not  granted.  Yet,  in  effect,  such  discretion  is  often  allowed; 
for  ''where  no  Church  or  Meeting  place  shall  happen  to 
bee,"  fourteen  days  written  notice  on  "three  doors  of  each 
parish"  where  the  parties  respectively  dwell,  namely  on  the 
doors  of  the  constable,  and  two  of  the  overseers,  is  declared 
sufficient. 

Optional  religious  or  civil  celebration  is  established. 
After  proper  notice,  as  already  described,  the  ceremony 
may  be  performed  by  "any  minister"  or  "any  justice  of 
the  peace,"  but  on  one  importcmt  condition:  the  parties  are 
required  to  "purge  themselves  by  oath  before  the  minister 
or  justice  that  they  are  not  under  the  bonds  of  matrimony 
to  any  other  person  living;"  and  in  case  of  obtaining  a 
"double  marriage"  by  perjury,  we  catch  a  glimpse  of  the 
influence  of  New  England  thoroughness  on  Colonel  Nicholls, 
in  the  barbarous  provision  that  the  persons  "offending  shall 
bee  beared  through  the  tongue  with  a  read  hot  Iron  and 
moreover  proceeded  against  as  in  Case  of  Adultery."  But 
the  party  "approved  innocent"  and  "ignorant  of  the  other's 
wicked  fraud"  may  recover  damages  against  the  "nocent," 
and  is  permitted  to  contract  a  new  marriage  as  if  nothing 
had  happened.*  For  the  marriage  of  any  "Daughter,  Maid, 
or  Servant"  the  "known  consent"  of  the  parent,  master,  or 
dame  is  required ;  and  for  celebration  without  such  consent, 

1  Duke  o/  Yorke'a  Book  of  Latm :  in  Ctiarier  and  Laws^  19, 96;  Col.  Law  of  N.  F., 
1, 45f  46.  In  at  least  one  case  this  provision  was  carried  out :  on  Oct.  5,  1672,  Dan 
Sutton,  for  perjury  and  bigamy  was  sentenced  to  have  his  toniirue  bored  through  with 
a  red-hot  iron:  Law  Reports^  X,  783  (Lauderdale  Peerage  Case) ;  for  the  text  of  the 
duke's  marriage  law  of  166i/65  see  ibid,^  X,  730,  781. 
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or  withont  preceding  bauiis  or  other  legal  notice,  or  the 
governor's  license  in  place  of  notice,  the  minister  or  justice 
IB  to  "forfeit  twenty  pounds  and  be  put  out  of  his  office.'" 

The  declaration  of  the  preamble  that  "by  the  Law  of 
England  no  Marriage  ia  Lawfully  Consummated  without  a 
Minister"  may  prove  misleading,  unless  the  vital  distinction 
between  "legality"  and  "validity,"  already  emphasized,  be 
kept  in  mind.  In  1665  a  marriage  in  England  without  a 
minister  was  valid,  but  it  was  not  lawful  and  might  be 
punished.  In  the  present  instance,  however,  all  doubt  as  to 
the  meaning  of  the  law  is  set  at  rest  by  the  further  provision 
that  "if  any  man  shall  hereafter  presume  to  Marry  contrary 
to  these  Lawes  prescribed  the  Person  offending  shall  be 
proceeded  against  as  for  Adultery  or  fornication,  ....  the 
Children  so  begotten  shall  be  Reputed  Bastards,  And  the 
Parents  suffer  such  paines  and  penalties  by  fines  or  Punieh- 
ment  as  they  have  deserved,'"  Since  this  provision  is 
clearly  contrary  to  the  existing  law  of  England,  it  would 
seem  to  be  invalid  as  transcending  the  legislative  power 
granted  to  the  duke  by  the  royal  charter;  and  even  the  king 
could  not  have  changed  the  law  of  England, 

Later  in  1665  provision  is  made  relative  to  the  legal 
age  for  matrimony.  All  persons  are  to  be  "accompted  of 
fitt  age  to  Marry,  when  the  Man  shall  attaine  to  the  age  of 
twenty  one,  and  the  Women  of  Eighteene  years.'"  In  the 
next  year  the  not  very  lucid  interpretation  is  vouchsafed 
that  this  law  is  to  be  understood  "of  such  persons  onely  as 
are  under  guardians  hi  pp.  and  itt  is  not  in  any  wayes  to  take 
of  the  naturall  bounds  of  Duty  and  obligation  which  Chil- 
dren owe  to  their  parents.'"  If  this  declaration  has  any 
sense,  it  may  perhaps  mean  that,  without  consent,  only 
orphans  under  guardianship,  and  not  those  whose  parents 


niuk<  of  Torke'i  Book  of  Law 
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are  living,  have  fall  anthority  to  marry  at  the  ages  men- 
tioned. 

A  system  of  registration  is  likewise  provided  for.  The 
names  and  somames  of  all  the  inhabitants  of  every  parish 
in  the  government  are  to  be  registered;  and  ^'to  prevent 
future  inconveniences  which  may  arise  abont  the  age  of 
Orphants,  The  Certaine  Marriage  of  Men  and  Women  or  the 
decease  of  persons  imported  into  this  Country  whereof  no 
positive  Certificate  can  be  granted,  as  to  the  age  of  one. 
Marriage  of  another  or  the  Death  of  another.  The  Minister 
or  Town  Clark  of  every  parrish  shall  well  and  truly  and 
plainly^'  record  all  births,  marriages,  and  deaths  happening 
within  his  district  "in  a  Book  to  be  provided  by  the  Church- 
wardener  for  that  purpose.^^  If  a  master  of  a  family  or 
anyone  concerned  fail^  within  one  month,  to  report  the 
birth,  marriage,  or  death  of  a  person  related  to  him,  he  shall 
pay  a  fine  of  five  shillings.^ 

Another  provision  reveals  the  tender  solicitude  of  the 
English  common  law  for  the  wite  in  a  way  which  a  century 
later  would  have  warmed  the  heart  of  Sir  William  Black- 
stone  himself.  "No  man  shall  harbour,  conceal  or  detain 
Contrary  to  the  concent  of  the  Husband  any  Married  woman, 
upon  penalty  of  five  Shillings  for  every  hour"  that  she  "re- 
mains under  his  Roof."  Still  there  recdly  might  be  occasions 
when  even  a  "married  woman"  could  reasonably  claim  some 
share  of  public  protection.  For  has  not  the  "common  law" 
itself,  in  certain  emergencies,  placed  her  on  a  level  with  the 
bondwoman?  Therefore  it  is  provided  "always  that  any 
woman  flying  from  the  Imrbarous  Cruelty  of  Her  Husband 
to  the  House  of  the  Constable  or  one  of  the  Overseers  of  the 
same  Parish ;  may  be  protected  by  them  in  the  maimer  as  is 
Directed  for  Servants  in  such  Cases,  and  not  otherwise."' 

1  Duke  of  Yorke*9  Book  of  Laws,  IS,  14 ;  Col.  Lam  of  N.  F.,  1, 19. 
^  Duke  of  Yorke'9  Book  of  Laws^  36;  Col.  Law  of  N,  F.,  I,  46. 
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Again  on  producing  a  "aufficient"  certificate  "from  any 
forraigne  parts"  under  the  "hand  and  seal  of  some  credit- 
able person  and  known  magistrat«,"  that  either  apoose  ia 
dead,  the  other  ia  free  to  marry  again.  The  aame  liberty  is 
accorded  the  anrvivor  when  either  party  haa  been  absent  for 
five  full  years  without  knowledge  on  a  journey  by  sea  or 
land  OBually  made  in  "a  year  or  leas  or  in  a  few  days."  Bat 
in  that  case  a  veritable  trap  ia  laid  for  the  feet  of  Enoch 
Arden,  in  a  provision,  imitated  from  the  laws  of  New  Eng- 
land, the  stupidity  of  which  ia  only  leaa  surprising  than  the 
fact  that  in  substance  it  has  survived  in  statutes  of  far  more 
recent  times.  It  is  "provided  always  that  if  either  the  man 
or  the  woman  shall  at  any  time  after  the  Expiration  of  Sve 
years  Retume  and  bring  full  Testimony  that  hee  or  ahee 
have  divers  wayes  endeavoured  by  writings  or  Messages  to 
make  known  to  his  wife,  or  her  Husband,  that  Shee  or  hee 
were  then  living,  or  that  they  were  by  Imprisonment  or 
Bond  Slavery  with  the  Turks  or  other  Heathen,  Lawfully 
hendred  from  giving  aucb  information;"  then  such  person 
may  "Challenge  his  or  her  premarriage,  and  obtain  an  order 
for  their  Cohabiting  as  formerly."  But  "if  neither  shall 
sue  for  snch  an  order,"  they  "may  by  mntuall  agreement 
Enter  a  Release  to  each  other  in  the  office  of  Records,  and 
both  remain  free  from  their  former  obligations."' 

One  or  two  incidents  gleaned  from  the  records  for  the 
period  of  the  duke's  laws  may  serve  to  illustrate  the  diffi- 
cnlties  of  matrimonial  administration  on  the  Delaware.  Thns 
in  1678,  in  a  case  similar  to  that  of  Laers  above  cited,  the 
minister,  reader,  and  churchwardens  present  to  the  local 
court  at  Newcastle  Walter  Wharton,  justice  of  the  peace, 
for  marrying  himself  or  being  married  "contrary  to  the 
Knowne  Lawes  of  England  &  alsoe  contrary  to  the  Lawes 

r,3«.!n.    "Tbo  tsthoronelTotthe 
provide 


I  Ibid.,  is,  tT;  Duke  of  Vorfte'i  Ba 
Cllildren  as  an  benoICcD  in  Lawfull  He 
lot  socb  Childraa  sa  ibsU  bo  ndjudgBd 


je  Coort  oF  Aflsisfls  oaly." 


^ 


290  Matbimokial  Iststitittioks 

and  dutomes  of  this  (dace  and  Prorinoe;''  as  likewise  for 
granting  certain  lands  withoot  proper  anthcnrity.  The  said 
^Mr.  Wharton  not  appearing  in  three  following  Court  dayeSi 
and  to  the  end  the  Beproach  may  bee  taken  away  from  the 
Rirer  and  that  Snch  notorious  hreatches  of  7*  Lawes  and  dis- 
orders maj  for  the  fatore  not  passe  nnponished,  especially 
in  p'sons  of  Lesser  qoalitys  whoe  if  this  [conduct]  of 
Mr  Whartons  [whoe''  being  ^in  CcHnmisskm''  and  beuring 
^the  office  of  a  Justice  of  y*  peace  ongt  to  give  good  ex- 
amples to  others]  had  not  been  Begnarded,  migt  att  ail 
tymes"'  hold  it  for  a  **bad  president'':  the  coort  do  there- 
fore submit  the  ^^p^misses  to  the  Jndgem!  of  his  Hono!  the 
GovemoT  for  to  Inflict  soch  ponishmenf^  as  he  ^'shall  thinks 
fitt  &  expedient"  We  are  only  informed  in  the  record  that 
the  accused  is  **to  bee  ont  of  the  Commission  of  Justices  A 
left  to  the  Law/*'  One  regrets  that  we  are  not  told  whether 
the  **law"  treated  his  marriage  as  void. 

The  Delaware  papers,  for  the  next  year,  contain  also  a 
long  letter  to  GroTemor  Andros  from  Luke  Watson,  of 
^'Whoorekill'' — whose  spelling  is,  if  possible,  more  ingen- 
ious than  usual  even  for  that  fertile  region — complaining  of 
the  many  shortcomings  of  Captain  John  Avery,  magistrate 
and  president  of  the  court.  It  seems  that  the  captain  was 
fond  of  having  his  own  way ;  sometimes,  when  his  colleagues 
on  the  bench  presumed  to  give  a  contrary  "judgment," 
going  out  of  the  court  *^in  a  greate  Rage  and  feury,  .... 
Cursing  and  swaring/'  and  even  suggesting  that  they  were 
^'ffooles.  Knaues,  and  Rouges.**  He  is  accused,  moreover, 
of  taking  upon  himself  *'to  grant  a  Licence  to  Marry  Daniel 
Browne  to  Sussan  Garlands  widdow,  without  any  publiquea- 
tion,  which  Marrige  was  effected,  notwithstanding  it  is 
G^nerallv  knowne  or  at  Least  the  said  Daniel  confesses  that 

iFsftXOW,  I\v.  Rrl.  ^^  a^  HisL  y,  r..  Xn,  591$:  m«ntioD«<d  also  by  Hazabd, 
jCwmI*  <^  Pa,^  iM,  4^4s  i.%\  On  th^  $4iin«  daj  th«  local  coort  fined  him  ten  pomids 
and  cv«U  for  n««l«cun«  hi«  judicial  dau«« :  Fbkkow.  ior,  cii,,  SWs  597. 


he  knows  no  other  but  that  he  haue  a  wife  living  in  Eng- 
land." This  was  not  the  captain's  worst  indiscretion  in  the 
discharge  of  his  official  matrimonial  duties.  We  learn  that 
in  taking  "vpon  himsetfe  to  Marry  the  widdow  Clament  to 
one  Bryant  Rowles,  without  publiquecation  notwithstanding 
she  was  out  aske  at  Least  a  Month  to  another  man,  namly 
Edward  Cocke,"  he  prepared  a  sad  tragedy  in  real  life. 
For  when  the  "said  Cocke"  heard  that  the  widow  had  jilted 
him  he  said  "it  would  be  his  death."  So  he  "went  home, 
fell  sick,  and  in  forty  eight  hours  after  dyed,"  declaring  in 
his  last  breath  "that  her  marrying  was  the  cause  of  his 
dyeing."' 

At  this  time  Governor  Andros,  replying  to  the  inquiries 
of  the  Lords  of  Trade,  rejwrts  that  because  of  the  "scarcity 
of  Ministers  &  [the]  Law  admitting  marriages  by  Justices  no 
ace'  cann  be  giuen  of  the  number  marryed."  He  adds  that 
"ministers  haue  been  so  scarce"  and  "Religions"  so  many 
that  he  can  give  no  statement  of  the  number  of  births  or 
christenings.'  In  1695  Mr.  Miller,  an  English  clergyman, 
"complains  that  many  marriages  are  by  a  justice  of  the 
peace."' 

The  duke's  code  makes  no  provision  for  the  celebration 
of  marriage  except  before  a  minister  or  a  justice  of  the 
peace.  The  Quakers  of  Long  Island,  who  earlier  had  suffered 
severely  from  the  intolerance  of  the  Dutch,*  continued  never- 

« Ibid.,  831,  6JS. 

>0'CALi.jtoaAN.  Doc.  Rel.  lo  Col.  But.  of  N.  Y.,  m.  Xl  (ISTIJ;  VALBKTina. 
JfonMol  of  the  Corporation,  IMl.  153.  The  year  before  tbs  bishop  of  Londou  eom- 
plains  that  the  Virginia  mariiase  laws  aro  not  eufonxid :  0'Ciu.i.AaBAH,  op.  cit,  m, 

aa  (Jul*  n,  i«ni. 

lEiSLE.  Col.  Dagi  in  Old  New  York,  80. 

•  SeoO'CALl.AaHlN,  Hut.  o/ A'eu  Wdherland.  U.  315-U,  U0-S7.  Cndor  thalead 
of  tha  clertccJ  bigots,  Drisias  and  UetfapoleQBis,  tba  Betoroied  obnich  ia  Netr 
Nethorland  baniabixl  Lntberani)  and  tormeuted  the  Qaikors.  A  nainbei  ol  Friends, 
expelled  from  Massachusetts,  BirlTod  in  New  AmslDrdam  ia  1K7,  and  vers  at  ones 
perseented  with  fiendish  crDalty.    Nevertheless,  the  Quaken  grev  apace  la  nnmbera, 

Joba  Bowne,  a  leoent  coniert  and  signer  of  the  petition  qaoted  in  the  text.    lu  IW2 
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theless  to  practice  their  own  simple  but  solemn  ritea.  For 
so  doing  they  were  harshly  dealt  with  by  the  oonrts,  as 
appears  in  a  petition  to  Gk>vemor  Andros  and  his  oonncil 
from  two  of  their  number  in  1680,*  praying  for  the  ^Remis- 
sion of  a  Fine  imposed  for  Contravention  of  the  Marriage 
Lawa.^^  The  paper  is  in  the  form  of  an  ^^addreas  from 
Henry  Willis  and  John  Bowne,  Concerning  the  proceedings 
of  a  Court  of  Sessions  against  vs,  who  said  they  fined  ns  10 
lbs  a  peece  for  sufiPering  our  daughters  to  marrie  contrary  to 
their  law,  which  proceeding  we  are  satisfied  is  without  pre- 
cedent and  we  can  count  it  noe  lease  but  a  mistake  or  hasty 
oversight  and  though  we  have  endeaverd  for  its  removall  yet 
Execution  is  eished  forth  and  Jos.  Lee  vndershiref  hath 
sealed  Hen:  Willis  bame  of  com  and  since  taken  from  Ja 
Bowne  5  good  milch  cowee  and  drove  them  away  by  night 
and  kept  thom  pownded  from  food^*  more  than  a  night  and 
a  day«  £»o  that  the  neighbors  were  ^^generaUy  troubled  at  it.** 
Then  the  petitioners^  proceed  to  reason  with  the  enemy,  using 
the  soft  word  which  tumeth  awav  wrath.  ^^Now  in  aim- 
{>li^ty«  we  dvx^  seriously  entreat  all  that  may  be  consemed 
hor^nu  s^^riou&ly  to  oon^der  it  and  in  the  cooleness  of  your 
s^nrits  without  aii^^r  or  hard  thoughts  truly  to  waye  it  in 
the  balauvv  of  Equiry  where  the  witness  of  God  may  arise 
in  ewrv  CVnitieuvV  to  testiSe.  whether  If  such  things  should 
gvv  on  ....  it  wv^uld  not  U?  to  the  rewenating  of  hunilies 
AUvi  tv>  the  kiuviliixi:  v^f  livxis  an^rer  a^riios^  s  p4ace  or  people 
whioh  w\^  tru*.Y  vu^Tv  may  be  prvventeA  by  takeing  away  y* 
vvativ^n/*     5v^  thev  make  their  ap{^<d  to  the  "cheife,**  know- 


iMa*  >var  V»  V4LS  >vft%->^<«v*  vv  K.v^:^i.     TV^  tn^^hc  -J:  c;t""7<-  oc'va  opco  (ke  bead 


Civil  Mabbij 


IN  Middle  Colonies 


293 


ing  that  a  magistrate's  "  authority  ia  to  preserve  mens  persona 
and  Eaiates,  but  y"  prerogative  of  the  contieQce  that  belongs 
to  God  and  we  dare  not  but  yeald  obedience  thereunto;"  for 
"we  do  not  act^ — -as  sometimes  resented  (st'c) — in  stoboumesB 
obstainancy  or  contempt  of  authority  but  in  simplisity.'" 

From  this  evidence  it  would  seem  that  the  magistrates  of 
Long  Island  were  not  less  thrifty  in  their  zeal  than  were 
their  brethren  in  Massachusetts  from  whose  pious  robbery 
and  legal  cruelty  the  Wardwella  suffered.'  It  is  noticeable, 
too,  that  only  fines  are  spoken  of.  Nothing  is  said  of  invali- 
dating marriages  celebrated  in  the  Quaker  fashion.  From 
this  the  suggestion  already  made  gains  support  that  the  nul- 
lifying clause  in  the  dnke's  code  was  illegal;  and  we  may, 
perhaps,  also  infer  that  it  was  not  attempted  to  be  carried 
out  in  practice  by  the  courta  Certain  it  is  that  in  1G61, 
only  four  years  before  the  adoption  of  the  duke's  laws,  a 
marriage  celebrated  in  England  according  to  Quaker  rites 
was  held  legal  in  a  trial  which  took  place  at  the  Nottingham 
The  marriage  law  of  1665,  at  least  so  far  as  it  was 

jtitiati  conclades  witb  tho  lollowias  sibortatioii ;    "and  we  oamestlj 


Y.  , 


tj  thnt  indot  ttom  v 
b  dB.3  ot  }•  W- ma:  1« 


brarj).    SssardiDg 


Dry  Willlx 
John  Bowoa." 

•  B.iX.U}yna.t.,  Punier  /noorion  of  Mat 

'  Nea  Fcn-K  Colonial  MSB..  SSIS,  SOS 
this  deeialoD,  whiob  settlod  ths  cbnrtiatec  of  marriage  lav  in  EnglBad.  Sbwei.,  IIi4- 
ton/  .  ...  of  the  Quaker;  2K.  hna  a  Blrikiag  passngo:  "  It  hopponod  obont  (his 
Time  InBnslaud,  that  somo  coTetons  Pernios,  to  eogriHii  InberitaacsB  to  tbemwUes, 
would  call  Iba  Uarrlases  at  thoss  called  Qnakersin  question.  And  it  was  in  this 
Tmc  UutC  sooh  B  Catue  waa  tried  at  tbo  Aasizea  at  Nottiocbam;  B  osTtaio  Man 
dfing,  and  loaring  bis  Wlta  witb  Cbild,  Bod  an  Estate  in  Copyhold  Lands;  When  tbo 
Woman  was  dolivorod,  one  that  was  oear  of  kin  to  hor  decoased  Husband,  eodeaT- 
onrad  to  prove  tho  Child  illegittniaM:  And  Che  Plaintiff's  Council  wiUiaK  to  blaoken 
thsQDBkers,gocBl!ed,aa8fln«dtbs Cbild  ta  be  ilteKitimata.  becansa  the  Uarriaga 
Of  ItsParenUwasDOtBCOordinit  loLaw;andHBid  bloat))',  and  very  iodecontlr.Thst 
tba  Qnakera  vent  together  lika  brute  Boasts.  After  the  Couceil  on  bath  sidea  bad 
pleaded,  the  Judge,  whose  name  was  Archer,  opened  the  Caw  to  the  Jury,  and  told 
tkem  That  tbero  mat  a  Marriage  In  Paradiw,  when  Adam  took  En  and  Bra  took 
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valid,  remained  in  force  until  the  passage  of  the  so-called 
"DoDgan"  act  of  1684.'  This  statute'  wasooeof  the  thirty- 
one  acts  receiving  the  governor's  signature  and  passed  at  the 
second  session  of  the  first  representative  assembly  of  New 
York,  elected  in  1683  under  the  reluctant  and  grudging 
sanction  of  the  Duke  of  York.'  By  it  no  striking  change 
is  made  in  the  broad  outline  of  matrimonial  administration ; 
but  in  the  details  several  important  alterations  appear.  The 
provision  regarding  optional  civil  or  ecclesiastical  banns  is 
identical  with  that  of  the  earlier  law.  except  that  posting  on 
the  constable's  door  in  each  parish,  instead  of  on  "three 
doors,"  is  deemed  sufficient.  License  "'under  the  hand  and 
seale  of  the  govemour"  in  place  of  banns  is  still  allowed. 
As  before,  any  minister  or  justice  within  the  province  is 
authorized  to  perform  the  ceremony;  but  now  the  persona 
are  required  to  "bring  a  Certificate  from  under  the  minis- 
ters hand  that  published  them  or  under  the  Constable  hand 
on  whose  doorea  their  names  were  affixed  which  Certificate 
shall  bo  sent  to  the  office  of  the  Register  of  the  County  and 

Adam;  (md  that  It  was  the  Consent  of  th«  Parties  tbat  made  a  Harriot.  And 
aator  theQnakere  (said  he)hpdld  not  know  their  Opinion ;  bnt  he  did  not  beliete 

ther  went  toother  b9  brnte  Beasts but  as  CbristlaQs:  sad  theretore  he  did 

belisTO  the  Marrlnse  was  tawfu],  and  the  Child  lawlnl  Heir.  And  the  better  to  aat- 
istf  thejnrr,  herelBt«dla  them  this  Case:  A  Uan  that  was  weakof  Bod;,  and  kept 
bis  Bed,  had  a  Desiiein  Ihat  CoDdition  to  Unrrr,  aa<t  did  declare  before  Witnosssa 
tbat  be  did  take  such  a  Womaa  to  be  his  Wire;  and  the  Woman  decLon^,  that  she 
took  tbat  Ubd  to  be  bar  Hosbaad.  This  Marria^  was  afterwaids  called  in  qasa. 
tioniBatsll  the  Biabnpadidat  that  time  oonclndeit  to  bealawfullHamaBe."  The 
Jorj  fonnd  for  tbe  ehild. 

'In  187*  the  duke's  laws  wore  ordered  pnt  in  eieeation  "eioept  those  requiring 
■mendment  or  alteration  " :  CDlontoI  Lain  nf  f/.  T..  I.  liv,  107.  On  Not.  9,  ISTl.  Qot- 
•roor  AndroB  isaned  a  proclamation  to  thaCeffoi^t:  ibid.,  Ki>,  ICn.  108. 

1 "  Tbe  orltinal  of  this  aet  Is  not  in  the  office  of  the  Secretary  ol  Stale.  This 
oopjr  was  made  from  the  mannscrii>t  oompiiatioo  o(  tbe  'Dongan  laws'  fornetljia 
the  office  of  the  Secrotarr  of  State,  bnt  now  in  tbe  New  York  State  Llbrarj.  The 
date  ot  ita  passage,  as  October  S3,  ISU,  is  Riven  by  E.  B.  O'CaUagban,  In  Hi-t.  tut. 
toJoHfnaUof  the  Legiilative  Council  tif  N,  Y.,  p.  12."— CcmttNa's  ooto  to  the  act, 
Coh  Laum  of  S.  ¥.,  I,  ISO. 

•  Boa  his  two  letters  to  Andros  {1673  and  1B7S  respeotirely)  in  Col.  I^oies  of  N.  F., 
I,  lit.iT;  and  also  tba  instraction  to  Donsan,  1682,  allowing  a  seneral  assomblr 
tobeHummoDed:  fbid..  it.  1(6-10,  The  dnke's  letters  are  also  in  O'CALi.AODAii.Ito0. 
Bet.  (o  CM.  BM.  0/  S.  r..  m,  230,  23G. 
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there  Entred  on  Record  together  with  a  Certificate  of  their 
Marriage  with  {he  day  and  date  thereof  from  the  party  by 
whom  they  were  marryed  there  to  remaiue  in  perpetuam 
rei  memoriam;"  and  it  ia  provided,  further,  that  the  persons 
porge  themselves  by  oath,  if  required,  that  they  are  not 
already  under  bonds  of  matrimony.  But  in  this  connection, 
instead  of  the  clause  as  to  boring  through  the  tongue  with  a 
red-hot  iron,  it  is  declared  that  "  if  it  shall  afterwards  happen 
to  be  proved  that  either  ....  of  the  said  partyea"  has 
thos  contracted  a  bigamous  marriage  through  false  swearing, 
he  "shall  suffer  as  in  Cases  of  perjury  and  farther  be  pro- 
ceeded againat  as  in  Cases  of  polygamy."'  The  act  is  lib- 
eral in  another  respect.  At  last  the  Quakers  are  granted 
relief  in  a  provision  which  in  substance  finds  many  repeti- 
tions in  American  legislation  during  the  two  centuries  to 
come.  Nothing,  we  are  told,  is  "intended  to  prejudice  the 
Custome  and  manner  of  marriage  amongst  the  Quakers, 
but  their  manner  and  forme"  shall  be  judged  lawful;  pro- 
vided they  allow  "  none  to  marry  that  are  restrained  by  the 
Law  of  God  contained  in  the  five  bookes  of  Moses;  and  that 
they  permitt  none  to  be  marryed  within  their  Congregation 
or  meeting  of  any  other  persuasion  then  themselves,"  except 
after  banns  or  license  and  record  made  according  to  law. 

There  is  in  this  act  one  essential  variation  from  that  of 
1665,  which  it  is  of  the  highest  importance  to  note,  and 
which  has  been  entirely  overlooked  by  writers'  who  have  dis- 
cussed the  character  of  the  marriage  law  of  New  York  after 
1684.  The  invalidating  clause,  unless  by  implication,  in  case 
of  neglect  of  the  required  forms  and  procedure,  does  not 
appear.    It  is  merely  declared  that  if  "any  man  Shall  p'sume 

I  CoL  Laat  qf  N,  T..  1, 150,  ISl.    This  seams  to  ba  a  dscided  mltigatiDn  of  the 
Orteiiisl  penalty:  sea  "Ad  act  to  preToot  willnU  Pariary,"  passod  bj  tt 
Not.  1.  UBS:  ibid.,  1£9-S1. 

)B]r  CooE,  for  laataoeo,  who  says  the  Doniisn  act  was  "  Bubatantlally  a 
r  the  Dnka's  Laws  or  16S4,  and  seama  not  to  haTO  boan  repealed  prioi 
BerolDtioD."-"  UarriasD  Celebration  Id  the  Colonies,"  Atlantic,  LXl.  360. 
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to  marry  contrary  to  the  Law  prescribed  the  person  offend- 
ing shall  be  proceeded  against  as  for  fornication;"  and  the 
minister  or  justice  performing  the  ceremony  shall  forfeit 
twenty  pounds  and  be  suspended  from  his  benefice  or  office.' 
The  penalty  for  fornication  according  to  the  duke's  law, 
which  seems  to  have  been  still  in  force,  was  "enjojning 
Marriage,  fine,  or  Corporal  punishment"  at  the  "discretion 
of  the  Court."'  Thus  by  any  fair  interpretation  of  a  penal 
statute,  after  1684,  an  irregular  marriage  per  verba  de 
praeaenii  was  illegal  though  valid  in  New  York,  just  as  it 
was  in  the  mother-country. 

c)  Law  and  custom  in  the  Royal  Province. — The  Dongan 
act  of  1684,  continuing  as  it  does  the  general  provisions  of 
the  duke's  law,  and  indeed  differing  but  little — except  per- 
haps in  the  matter  of  lay  celebration — from  the  earlier  usage 
of  the  Dutch,  is  in  harmony  with  the  administrative  practice 
which  prevailed  in  New  York  until  the  Revolution  ;  though, 
as  will  presently  appear,  there  is  good  reason  to  believe  that 
it  was  repealed  in  1691.  The  provision  regarding  certificate 
and  registration  corresponds  with  the  custom,  though  the 
local  officers  were  negligent  and  the  records  are  far  from 
complete.'  Perhaps,  as  a  rule,  marriage  was  preceded  by 
banns  or  civil  notice;  but  license  must  have  been  popular, 
especially  among  the  well-to-do,  and  a  lucrative  source  of 
income  to  the  governors,  as  the  forty  manuscript  volumes  of 
marriage- license  bonds,  preserved  among  the  treasures  of  the 
State  Library  at  Albany,  amply  bear  witness.' 
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An  instructive  piece  of  evidence  as  to  the  importance  of 
the  license  fee  is  given  by  Professor  Peter  Kalm,  the  Swed- 
ish botanist  and  traveler,  writing  in  174S.  He  mentions  the 
small  salary  allowed  the  royal  governor  by  the  assembly,  the 
whole  of  which  is  sometimes  lost  through  "dissension  with 
the  inhabitants;"  and  he  declares  that  but  for  three  "stated 
profits"  the  governor  "would  be  obliged  either  to  resign  his 
office,  or  to  be  content  with  an  income  too  small  for  his 
dignity;  or  else  to  conform  himself  in  everything"  to  their 
inclinations.  These  estraordinary  sources  of  income  are  the 
fees  for  passports,  permission  to  keep  public  houses,  and 
marriage  licenses.  "Few  people,"  he  eaya,  "who  intend  to 
he  married,  unless  they  be  very  poor,  will  have  their  banns 
published  from  the  pulpit;  but  instead  of  this  they  get 
licenses  from  the  governor,  which  impower  any  minister  to 
marry  them.  Now  for  such  a  license  the  governor  receives 
about  half  a  guinea,  and  this  collected  throughout  the  whole 
province,  amounts  to  a  considerable  sum."' 

In  fact,  just  as  in  England  in  our  own  day,'  it  was 
"deemed  most  plebeian,  almost  vulgar,  to  be  married  by  pub- 
lication of  the  banns  for  three  Sundays  in  church,  or  posting 
them  according  to  the  law,  as  was  the  universal  and  fashion- 
able custom  in  New  England."  This  notice  from  a  New  York 
newspaper,  dated  December  13,  1765,  will  show  how  wide- 
ispread  had  been  the  aversion  to  the  publication  of  banns: 

"We  are  credibly  informed  that  there  was  married  last 

Bonday  evening,  by  the  Rev.  Mr.  Auchmuty,  a  very  respect- 

uble  couple  that  had  published  three  different  times  in  Trin- 

f  church.     A  laudable  example  and  worthy  to  be  followed. 

(  this  decent  and  for  many  reasons  proper  method  of  pabli- 

jation  was  once  generally  to  take  place,  we  should  have  no 

Traveli  in  NorA  Antrica  ( 
^UriugtoD,  1710),  I,  25B-62:  seo  abo  Ihs  ( 
K,  138-90;  and  lot  the  daWa  ibid,,  VX 
■  Ssechapi,  bh.  Ui,  aboTS. 


( 


298  Matbimonial  Institutions 

more  clandestine  marriages ;  and  save  the  expense  of  lioenseSi 
no  inconsiderable  sum  these  hard  and  depressing  times.'' 

For  another  reason  the  times  became  more  *'hard  and 
depressing''  and  banns  more  economical,  perhaps  more  patri- 
otic, as  Mrs.  Earle  farther  shows  by  an  extract  from  Holt's 
New  York  Gazette  and  Post-boy  for  December  6,  1765: 

'^  As  no  Licenses  for  Marriage  could  be  obtained  since  the 
first  of  November  for  Want  of  Stamped  Paper,  we  can  assure 
the  Publick  several  Genteel  Couple  were  publish'd  in  the 
different  Churches  of  this  City  last  Week;  and  we  hear  that 
the  young  Ladies  of  this  Place  are  determined  to  Join  Hands 
with  none  but  such  as  will  to  the  utmost  endeavour  to  abolish 
the  Custom  of  marrying  with  License  which  Amounts  to 
many  Hundred  per  annum  which  might  be  saved.  "^ 

The  character  of  the  governor's  license  may  be  seen  in 
the  following  sample,  issued  in  1782: 

"By  his  excellency  William  Cosby,  Esq.,  Captain  gen- 
eral and  governor  in  chief  of  the  provinces  of  New  York, 
New  Jersey,  cmd  territories  thereon  depending,  in  America, 
vice-admiral  of  the  same,  and  colonel  in  his  majesty's  army,  &a 

"To  any  Protestant  Minister: 

"Whereas  there  is  a  mutual  purpose  of  marriage  between 
Jacob  Glenn  of  the  City  of  Albany,  merchant,  of  the  one 
party,  and  Elizabeth  Cuyler  of  the  same  city,  spinster,  of  the 
other  party,  for  which  they  have  desired  my  license,  and 
have  given  bond  upon  conditions,  that  neither  of  them  have 
any  lawful  let  or  impediment  of  pre-contract,  affinity,  or 
consanguinity  to  hinder  their  being  joined  in  the  holy  bands 
of  matrimony ;  these  are  therefore  to  authorize  and  empower 
you  to  join  the  said  Jacob  Glenn  and  Elizabeth  Cuyler  in 
the  holy  bands  of  matrimony  and  them  to  pronounce  man 
and  wife."^ 

A  goodly  store  of  folklore  relating  to  wedding  customs 

1  Eablb,  Col.  Days  in  Old  New  York,  58,  59. 
s  MuNBSLii's  Annalt  qf  Albanv^  II,  182. 


among  the  Dutch  and  English  of  New  York  has  been 
gathered  by  Vanderbilt,  Earle,  and  other  writers.  There 
wae  no  lack  of  feasting  and  pastime.  As  in  the  fatherland, 
maypoles  were  set  up  before  the  door  in  honor  of  newly 
wedded  pairs.  The  fashion  of  "coming  out  bride,"  "that 
is  the  public  appearance  of  bride  and  groom,  and  sometimes 
of  entire  bridal  party  in  wedding  array,  at  Church  the  Sun- 
day after  the  marriage,"  was  observed  with  due  pomp  and 
splendor.  Collections  for  the  parish  poor  or  to  build  a 
church  were  received  from  the  guests  on  the  bridal  day ; 
and  bumpers  of  "aack-posset"  seem  to  have  been  as  keenly 
relished  by  the  worthy  burghers  of  New  York  as  by  good 
old  Samuel  Sewall  and  his  Massachusetts  brethren.'  At 
^H  wedding  time  there  was  "open  house"  and  plenty  of  feast- 
^H  ing;  but  the  festivity  does  not  appear  to  have  reached  the 
^F  excess  practiced  by  the  Pennsylvania  Friends.'  Hannah 
Thompson,  wife  of  the  secretary  of  Congress,  while  residing 
in  New  York  in  1786,  wrote  to  John  Miflin,o£  Philadelphia, 
that  the  "  Gentleman's  Parents  keep  open  house  just  in  the 
eame  manner  as  the  Brides  Parents.  The  Gentlemen  go 
from  the  Bridegrooms  house  to  drink  Punch  with  and  to 
give  joy  to  his  Father.  The  Brides  Visitors  go  In  the  same 
manner  from  the  Brides  to  his  Mothers  to  pay  their  Com- 
pliments  to  her.  There  is  so  much  driving  about  at  these 
times  that  in  our  narrow  streets  there  is  some  danger.  The 
Wedding-House  resembles  a  bee-hive.  Company  perpetu- 
ally flying  in  and  out.'" 

■  lFortbosiiaiistomBBndDther9aeeEABI.B.op.  cif..60ff..'  and  compare  Tandsr- 

MLT,  Social  CM(on«  nf  FtatlnuH,  149  B. :  WiTBOH,  AnnaU  and  Occvrrmca  of  Wnr 
York  CHIv  and  Stale,  211-17  (vritten  In  1S28  ngardiag  costoma  twelra  )e&rs  betun 
the  RcTolutloa)!  Ostbaijdeb,  BUlory  of  (he  Ciln  of  Brooklvn  and  King'i  Counig, 
1,70-83;  New  York  Hut.  Ltoll.,  Fund  Series,  ISSO.xni,  355,  where  Rev.  John  Sbarpe 
tells  OS  thst  DBgrofla  ars  mBirled  mDrelf  bf  matnal  aoDseat  without  blassinguF  Ihn 
ehnrch;  and  ibid.,  Seeond  Sarieti,  II.  317-4S,  nhere  courtsbip  Bmong  the  New  Yolk 
ludiaiia  la  deaDrlbed. 

ISee  HK.  Ij,  b)  below. 
HANV&a  TbOhtsoh,  LeUen:  In  Pa,  Hag.  ofBitt.  awJ  BM.,  XIV,  3S. 
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Bat  in  the  maia  domestic  life  was  peaceful  and  prosaic. 
Family  woes  were  seldom  dragged  into  court.  The  "capital 
laws"  contained  in  the  duke's  code  do,  indeed,  show  their 
New  England  origin  by  prescribing  death  as  the  penalty 
alike  for  denying  God  or  the  king's  titles,  or  wantonly 
smiting  a  parent;  but  these  were  practically  a  "dead 
letter.'"  Mrs,  Grant  bears  witness  to  the  happin^s  and 
tranquillity  of  marital  life  in  Albany.  "Inconstancy  or  even 
indifference  among  married  couples  was  unheard  of,  even 
where  there  happened  to  be  considerable  disparity  in  point 
of  intellect.  The  extreme  affection  they  bore  their  mutual 
offspring  was  a  bond  that  forever  endeared  them  to  each 
other.  Marriage  in  this  colony  was  always  early,  very  often 
happy,  and  veryseldomindeedinterested.  When  a  man  had 
no  son,  there  was  nothing  to  be  expected  with  a  daughter  but 
a  well  brought-up  female  slave,  and  the  furniture  of  the 
best  bed-chamber.  At  tho  death  of  her  father  she  obtained 
another  division  of  his  effects,  such  as  he  thought  she  needed 
or  deserved,  for  there  was  no  rule  in  these  cases.'" 

So  much  for  custom  and  the  actual  legal  practice.  We 
may  now  turn  to  the  controversy  as  to  whether  subsequently 
to  1691  there  was  any  valid  statutory  regulation  of  marriage 
in  New  York  until  after  the  close  of  the  provincial  period. 
The  uncertainty  arose  in  consequence  of  the  following  reso- 
lution of  the  assembly,  April  24,  1691:  "Upon  an  informa- 
tion ....  That  the  several  Laws  made  formerly  by  the 
General  Assembly,  and  his  late  Hoyal  Highness,  James 
Duke  of  York;"  and  also  "the  several  Ordinances  or  reputed 
Laws  made  by  the  preceding  Governors  and  Councils,  for 
the  Rule  of  their  Majesties  Subjects  within  this  Provin 
are  reported  amongst  the  people,  to  be  still  in  force;"  it  is 
resolved,  nemine  contradicente,  that  the  first-named  laws  of 

I  Duke  of  Torke'f  Booh  of  Laat.  14,  IS;  cf.  Weihb.  BM.  of  Albany.  1%,  196. 
iQsAHT,  Utmoiri  of  an,  American  Jjidy,  18;  qootod  also  bjr  Eau.b,  op.  of., 


the  asaembly,  "not  being  observed,  and  not  ratified  and 
approved  by  Hia  Royal  Highness,  nor  the  late  King,  are 
null,  void,  and  of  none  effect;"  as  also  are  the  "several 
Ordinances  made  by  the  Governors  and  councils,  being 
contrary  to  the  constitution  of  England,  and  the  practice  of 
the  government  of  their  Majesties  other  plantations  in 
America." ' 

The  terms  of  the  resolution  are  very  clear ;  but  unfor- 
tunately, so  far  as  has  yet  been  discovered,  no  record  exists 
of  its  having  been  placed  before  the  governor  and  council 
for  approval  Nor  does  the  validity  of  this  resolution  or 
that  of  the  act  of  1684  ever  ajipear  to  have  been  tested  in 
the  provincial  courts.  Singularly  enough,  this  dual  question 
was  not  judicially  considered  until  the  "Lauderdale  Peerage 
Case,"  in  1885,  which  grew  out  of  a  marriage  solemnized 
one  hundred  and  thirteen  years  before — on  the  very  eve  of 
the  Revolution,  The  record  of  the  trial  and  judgment  in 
this  case  is  really  equivalent  to  a  treatise  by  learned  jurists 
on  the  matrimonial  law  of  New  York,  from  the  Dutch 
Ordinance  of  1654  to  the  adoption  of  the  constitution  of 
1777.  Moreover,  distinguished  American  lawyers  were 
called  as  expert  witnesses  or  to  submit  written  opinions," 
From  the  record  in  the  case"  it  appears  that  on  July  11, 
1772,  two  days  before  his  death.  Colonel  Richard  Maitland 


'Beo  CuHHiNa's  "HiitorloBl  Not 
thfl  noto  or  KoBKHT  Ldoi-ow  Fowle 
Qcnerat  Anemhlf/  .  .  .  .  oi  printed  a 


'  CoL  Lairi  of  A'.  Y..  1.  lii.  CcimiNa  rites 
«  Fat:  Simile  qT  '*e  Latn  awl  Actt  0/  the 
told  by  Vatiant  Bnufford,  WW,  78  B. 

:.  J.  Pbelps.  tbe  United  Statsa 


mlnieter,  S.  p.  Nash,  and  C.  Cair.  ot  tbe  Amaricao  bar.  Tlu)s< 
elBlmaDC  were  B.  L.  Fowlar.  of  Che  Americau  bar,  aod  Q.  F.  Edmunds,  ebalrmeo  ot 
theCommittso  on  Judiciary  of  tha  United  StatflB  Senate:  Law  Scporti.X.^a.l.  Sea 
also  WaaaTEB,  Opinton  <m  Me  Lama/  Uarriaoe  m  tKe  Col.  of  X.  Y.  (Now  York, 
Mar  2B.  ISBSl ;  Sbwakd,  Annrer  Co  Inttrrogaliont  of  Brodie  and  Boom  (Nen  York, 
JuDe.l98J)i  and  FOWLBB.  X«rfer  and  Opimon  (New  York,  Uar  U.  ISB&).  Copies  ot 
these  three  opinions  are  in  tbe  State  Lihrnrj.  Albanx-  Written  opinions  were  also 
labmicted  hy  Jnmoa  C.  Carter  and  William  BTarts,  o(  New  York. 

Ha  Law  Reportt.Z.  (1!IU),  492-702;  and  In  Cook.  Rrportt  of  Caiei  Decided  by 
Aw.  Cnurli,  XXXVII.  Ul-es.  The  case  was  referred  by  tbe  Boatm  of  Lorda  to  the 
Lords'  "  Committee  for  PdTilscea  "  tor  heaiins. 
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was  made  np  of  so  much  of  the  Dutch  law  as  waa  unrepealed 
and  remained  in  force ;  so  much  of  the  English  common  law 
as  had  been  established  after  the  conquest  in  1664  ;  so  much 
of  the  English  parliamentary  statutes'  aa  had  been  enacted 
and  specially  made  applicable;  and  the  colonial  statutes 
legally  enacted  and  sanctioned  by  the  crown.  "I  have  not 
seen  nor  heard,"  he  continues,  "of  a  denyal  that  the  .... 
law  of  1684  was  a  valid  enactment"  at  the  date  of  its  passage. 
"  In  so  far  as  it  covered  matters  and  also  punishments 
embraced  in  any  previous  statute,  or  ruled  by  the  common 
law,  and  was  inconsistent  therewith,  it  repealed  or  abrogated 
both  by  implication."  Any  contract  of  marriage  made  in 
"palpable  violation"  of  the  requirements  of  either  of  these 
laws,  while  in  force,  would  be  void ;  and  "'  if  it  could  be  found 
that  the  marriage  law  of  1684  was  repealed  prior  to  1828, 
then,  in  the  absence  of  any  positive  law  to  the  contrary,"  the 
duke's  law  "would  by  implication  be  revived."'  So  he  con- 
olndes  that  in  1772,  for  a  valid  contract,  there  must  be 
previous  banns  or  license,  as  well  as  solemnization  by  a 
clergyman  or  magistrate.'    With  this  concluBion  the  opinion 
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•  Wbbsteb.  Opinion.za..  M.SB,  10.    He  cites  Fenton  [■.  Reed  U  Jobnhos,  Eeporlt. 
SI),  in  fa»or  ot  talidity  of  oonBonaual  or  comioon-law  marrianei  and  Uilford  r.  War- 

Mer  ani  the  opinion  ot  SSWABD.  ^luvrr.  1-U;  and  that  of  FOWLEK.  Lrtter  and 
Opiiiiyn,  to,  SI,  posim,  who  to  prove  the  Talidlt:r  of  the  doka's  lav  cites  the  casas 
ot  Fabricius  and  Ralph  Doiji,  abore  discassed. 

The  ooQnler-clalinaDt  also  prodDcad    the  oass  of  Dan  Sntlon.  sootjiaMd  for 
blBBiBT  and  bored  through  the  toujrae  with  a  red.hot  iron  ia  1S7S— acase  plainlf 

tbe  case  of  Harr  Jones,  1680,  fur  baTinga  bastard  child,  "shi>  prctcodinit  to  bemar- 
risd  before  dallTered ;  but  without  either  license  or  publication.  She  was  Oned  £$ 
or  to  receive  twentj  stripes  on  the  back"— a  sentenee  which  perhaps  lells  on  the 
elaimant'B  side,  for  it  punishes  an  iUegal  act,  but  sais  oothinK  ol  DoUifriaR  tbs 
nairiage :  or.  If  the  marriage  ma;  be  regarded  as  invalidated  by  implication,  the 
■antaaoe  ia  illegal  as  contrary  to  EatfUsb  law.    For  these  oitatlons  see  Law  Bcportt, 
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oE  Mr.  Evarta  coincides.  "  The  statute  of  the  Assembly  in 
1084,"  he  eaye,  "  uaquestionably  was  in  force  in  1772.  The 
essentials  of  a  valid  marriage  according  to  the  law  of  New 
York  in  1772,  were  that  the  ceremony  should  be  performed 
by  a  minister  or  a  juetice  o£  the  peace,  and  that  such  mar- 
riage could  be  lawfully  performed  only  after  the  publication 
of  the  banns  prescribed  by  the  act  of  ...  .  1684,  or  in 

default  of  such  publication by  a  license  from 

governor."' 

For  the  claimant  also  a  mass  of  evidence  was  presenl 
Important  decisions  were  cited;'  and  it  was  pointed  out 
in  the  acts  of  the  legislature  published  after  1684  neither 
the  statute  of  that  year  nor  the  duke's  law  appears;  "nor  in 
fact"  were  "any  of  the  laws  prior  to  1691"  printed  in  sub- 
sequent collections.'  Sir.  P.  Herschell,  counsel,  urged  that 
"unless  it  is  expressly  provided  that  the  failure  to  comply" 
with  the  requirement  of  the  statutes  in  question  "shi 
render  a  marriage  null  and  void,  the  courts  will  not  bo 
strue;"  and  he  holds  that  the  resolution  of  the  assembljj 
1691,  was  valid;  for  "everybody  "acted  as  if  the  laws  repealed 
by  it  were  not  in  force.'  In  short,  "the  substantial  effect  of 
the  evidence  of  those  called  for  the  claimant,"  as  summarized 
in  the  report  of  the  case,  was  "that  the  law  prevailing  in 
New  York  with  regard  to  the  requisites  for  a  marriage  in  the 
year  1772  was  the  common  law  of  England  as  interpreted  by 
the  American  courts,  t.  e.,  that  there  should  be  a  contract  of 
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■  Evarts'a   opioiou  dted    by  CooB.    "Mar.  < 
LXI,  361. 

>The  diDsriosn  vitueases  (or  tbo  clalmaiit  cited  Jackson  r,  OilchrisC  (13  JoBit- 
BOS,  Sep..  (W)  i  Confitaatino  u.  Wiodio  (0  Hill,  Rtp.,  176) ;  Homborl  v.  Trinity 
Church  (£4  Wendbh,.  Key.,  625) :  EorfHXn,  CKancery  Practice  |2d  ed..  Now  York, 
VMi):RCBitedStalutaof  a.  Y.  (ed.  1830),  729 ;  aud  Fanton  t>.  Beod  HJoBnaoH,  Sep., 
BZ).  the  leadiDK  cBae  tor  "  oommoD.law"  marciago. 

iLawReportt.Ji,!^.  The  oat  of  ISftl  is  preserved  ia  HS.  in  the  Now  York  Gtat« 
Library ;  Hud  LhiB  I  haie  Diambied  Cbroush  the  conrtesi  of  Ml,  Gri^wold. 

t  Late  BeportM.  X,  7J4.  Harscholl  citoa  KIdk  i'.  The  Inhab.  of  Birmingham  (8  B, 
&  C,  29) ;  sod  Dr.  Lnsbingtoa  in  CatersU  v.  Sweetmon  (1  BobbbtsOn,  Bcc.  " 

sa). 
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marriage  per  verba  de  preeenti;  and  that  the  35th  article  of 
the  coDBtitution  of  the  state  of  New  York,  adopted  in  1777, 
....  shewed  that  the  common  law  of  England,  ae  then 
understood,  governed  this  subject.'" 

Such  was  the  unanimous  decision  of  the  committee  of 
Lords  constituting  the  court,  whose  members  submitted  their 
opiuioQB  separately.  The  Earl  of  Selborne  doubted  whether 
the  acta  of  1665  and  1684  were  in  force  in  1772  and  signifi- 
cantly suggests  that,  if  they  were  in  force,  failure  of  bauiiB 
and  license  would  not  invalidate  a  marriage.  He  further 
argues  strongly  that  in  the  present  instance  there  is  no  abso- 
lute proof  that  bnnna  or  license  was  lacking;  for  the  church 
records  arc  often  imperfect.  In  any  event,  therefore,  the 
rule  omnia  praesumunter  rita  ac/a  ought  to  govern  the  case; 
for  one  cannot  conceive  of  any  circumstance  more  properly 
requiring  its  application.'  In  harmony  with  this  view  was 
the  able  opiuioa  of  Lord  Blackburn,  which  in  effect  main- 
tained the  validity  of  the  common  law  in  New  York  subse- 
quent to  1684.  The  original  English  settlers,  he  argues, 
"carried  with  them  all  the  immunities  and  privileges  and 
laws  of  England.  ....  That  being  so,  from  the  time  when 
the  colony  of  New  York  was  first  settled  it  had  primft  facie 
the  marriage  law  of  England  such  as  it  was  in  the  latter  part 
of  the  seventeenth  century;"  and  in  England  at  that  time  a 
marriage  "solemnized  according  to  the  form  of  the  Church 
of  England,  and  by  a  clergyman  of  the  Church  of  England 
....  was  valid  to  constitute  matrimony:  although  if  it  was 
a  clandestine  or  irregular  marriage  without  banns  or  a  license, 

I  Lots  ReporU,  X.  728.  Tho  rorereDoo  to  tho  thirty-BfCb  articis  of  tbs  ooostito- 
tiOD  at  1717  adda  litUe  weight  to  the  RrKOment.  Except  na  caacemc  any  oatabliahed 
denomitiatiDD  of  Chriatiana  or  die  sotereiifntT  ot  the  crown,  that  articln  provides 
that "  inch  pacts  of  tbn  common  law  ot  GaRlaud,  and  ol  the  statnd,  law  of  EnKlaod 
sod  Groat  Britain,  and  ol  tbs  aoU  of  the  lesialatnro  of  the  colony  ot  Saw\ork."  aa 
toRsCbei  did  farm  the  law  of  that  oolaol  on  April  IB,  I77B,  ihosld  ba  tha  law  ot  tha 
ttat«:   Pooax.  Charter;  n.iSSljlsaa. 
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the  clergyman  who  performed  it  might  be  liable  to  c 
and  punishment.  In  addition  his  lordship  eignificantlj 
raises  a  doubt  as  to  whether  the  Duke  of  York  had  power  to 
introduce  a  new  law  of  marriage  essentially  different  from 
that  of  England  as  regards  the  alisolute  requirement  of 
license  or  banns.' 

Accordingly,  the  other  judges  agreeing,  the  laws  of  1665 
and  1684  were  set  aside  as  not  in  force;  and  the  claim  of 
Major  Frederick  Henry  Maitland,  descendant  of  Colonel 
Richard  Maitland,  to  the  earldom  of  Lauderdale  was  sus- 
tained.' 

There  can  be  little  doubt  that  this  was  a  righteons  judg- 
ment, in  harmony  with  the  entire  history  of  the  Euglieh 
decisions  down  to  the  case  of  the  Queen  v.  Millis,  whose 
character  hits  already  been  considered.'  Furthermore,  its 
justice  is  rendered  almost  certain  by  a  witness,  not  called  in 
the  trial,  but  whose  evidence  given  in  1773,  the  very  next 
year  after  the  marriage  in  question,  is  assuredly  worthy  of 
more  attention  than  any  produced  by  the  American  experts 
in  1885.  This  testimony  is  given  by  Rev.  John  Rodgers, 
in  a  paper  read  before  the  "Reverend  General  Convention 
of  the  Delegates  from  the  Associated  Churches  of  Connecti- 
cut, and  the  Synod  of  New  York  and  Philadelphia,"  met  at 
Btamford,  September,  1,  1773 ;  the  manuscript  being  found 
in  the  cabinet  of  President  Stiles  by  the  historian,  Abiel 
Holmes: 


■  elergrmui 
a  tolid  marriB«e  was  not  ralssdi  and  if  it  liad  been 
rabsd  la  18%,  tba  eoatt  might  poaslblf  ban  deoidsd  that  It  was  rsqiiiaits,  in  har- 
moDsr  with  the  judgment  In  the  Qaeea  v.  BCillia.  Historr  must,  hawewr,  decide  tha 
Dtbor  war.  Uut  oompnre  tbe  oonclueioD  at  CoOl,  "Mar.  Col.  In  the  Col.,"  jlflaiitfe, 
LSI,  »1,  who  infers  from  this  declaloa  that  "this  <<M>mmoa-la>r  marriaKe,-  talaolj 
Do-called  —  the  '  free  marrlago'  otths  later  Bamaa  law,  of  the  caaon  law,  and  of  thfl 
Bootch  law,— did  not  eiiat  In  New  lock  (or,  indeed,  in  anj  at  ths  othar  Mikmlai) 
prior  to  tlie  HeTolotion." 
•  Sea  VoL  I,  SIS-BD.  above. 
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"There  has  no  law  been  made  in  this  province  relating 
to  marriages,  nor  do  any  of  the  English  statutes  concerning 
them  extend  to  it.  They  stand  therefore  on  the  common 
law  of  the  land ;  and  as  words  de  presenti  constitute  a  mar- 
riage by  that  law,  the  courts  of  judicature,  on  any  contest, 
must  leave  the  question  married  or  not  to  the  jury  of  the 
coonty  npon  the  proofs  that  are  offered,  as  they  do  with 
respect  to  any  other  enquiry  relating  to  matter  of  fact. 
Tbis  is  attended  with  some  inconvenience;  bnt  the  politi- 
cians contend  that  they  would  be  greater,  i£  the  legialature 
should  interpose  by  a  law  to  prevent  clandestine  marriages; 
and  it  is  much  to  be  doubted,  whether  the  several  branches 
would  bo  brought  to  any  unanimity  on  the  subject,  were  it 
attempted.  The  rites  of  marriage  were  at  first  celebrated 
by  the  justices  of  the  peace,  as  well  as  the  clergy,  either 
upon  the  governor's  licence,  or  the  publication  of  bans  thrice 
in  some  place  of  worship.  This  was  the  case  till  the  year 
1748,  before  which  time  the  licences  ran,  to  alt  Proiestani 
ministersj  but  upon  application  of  the  Episcopal  clergy  who 
meant  to  monopolize  this  business,  they  are  since  directed 
to  all  Protestant  mintstera  of  the  Oospel,  and  from  the  time 
of  this  alteration  the  justices  do  not  intermeddle,  except  in 
such  counties  where  clergymen  are  scarce.  Bnt  marriages 
are  celebrated  by  clergymen  of  all  denominations  without 
distinction,  and  yet  for  any  law  to  the  contrary,  a  marriage 
with  or  without  licence  or  publication,  and  with  or  without 
the  aid  of  a  clergyman  or  magistrate,  will  be  valid  in  law. 
A  contract  in  words  de  presenti,  proved  by  witnesses  and 
Bubeequent  cohabitation  as  man  and  wife,  constitutes  a  mar- 
riage of  legal  validity,  as  already  suggested."' 

After  this  it  seems  only  necessary  to  add  that  if  it  should 
appear  strange  that  the  legal  practice  in  the  administration 
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of  matrimonial  law,  dming  the  provincial  period,  harmoniaes 
in  the  main  with  that  prescribed  by  the  laws  of  1665  and 
and  1684,  it  is  sufficient  to  say  that  this  is  so  by  force  of 
custom;  while,  so  far  as  license  is  concerned,  that  was  main- 
tained by  virtue  of  the  power  granted  to  the  royal  govemon 
in  their  instructions.^ 

II.      NEW  JEBSBT,   PENNSYLVANIA,   AND   DELAWARE 

a)  Law  and  custom  in  New  Jersey. — ^The  population  of 
New  Jersey  was  far  more  homogeneously  English  than  was 
that  of  New  York  and  Pennsylvania.  It  was  composed  of 
members  of  various  religious  sects.  Some  Quakers  settled 
in  East  New  Jersey  and  more  in  West  New  Jersey,  but  they 
were  never  numerically  strong.  The  vast  majority  of  the 
people  were  Scotch  Presbyterians  and  New  England  Con- 
gregationalists;  so  that  family  law  shows  decided  traces  of 
Puritan  influence.'  Circumstances,  however,  favored  tolera- 
tion in  this  regard;  and  hence  only  in  details  were  the  New 
Jersey  matrimonial  law  and  custom  different  from  those 
which  existed  in  New  York. 

The  legal  history  of  the  province  begins  in  the  year  of 
the  English  conquest  of  New  Netherland.  In  1664  a  very 
liberal  plan  of  government,  called  the  "Concessions  and 
Agreement,"  was  established  by  the  proprietors.  Lord 
Berkeley  and  Sir  George  Carteret.  All  "faithful  subjects 
of  the  king"  are  admitted  to  "plant  and  become  freemen" 
of   the  said   province  of  New   Jersey.     No  one  is  to  be 

1  In  their  inst ructions  the  governors  are  directed  to  issne  marriage  licenses,  and 
osnally  to  hang  np  the  '*  table  of  marriages "  according  to  the  English  canons : 
O'Callaohan,  Doc.  Rel.  to  Col,  HUt.,  N,  Y.,  Ill,  872  (instructions  to  Dongan,  May 
29,  1686),  688  (to  Sloughtor,  Jan.  81,  1689),  821  (to  Fletcher,  March  7, 1691/92);  tWci., 
rV,  288  (to  Bellomont,  Aug.  81,  1697),  558  (Bellomont's  instructions  to  Lieuteoant- 
Oovornor  Nanfan),766  (a  letter  of  Bellomont  to  secretary  of  Board  of  Trade,  telling 
of  the  trick  by  which  Rov.  Symon  Smith  got  a  license  for  Baldridgo,  the  pirate, 
Oct.  19, 1700);  ibid.,  V,  135  (instructions  to  Hunter) ;  ibid.,  VII,  830  ((Governor  Moore 
to  Lords  of  Trade,  mentioning  his  power  to  license,  June  12, 1766). 

2  Ompare  Cook,  ''  Mar.  Gel.  in  the  Colonies,"  Atlantic,  LXI,  358, 350. 
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"molested,  punished,  disquieted  or  called  in  question,  tor 
any  difference  in  opinion  or  practice  in  matters  of  religious 
eoQceramenta,"  provided  he  do  not  disturb  the  "civil 
peace."' 

Under  this  instrument  in  1668  the  first  matrimonial 
legislation  appears.  "For  the  preventing  of  unlawful  mar- 
riages, it  is  ordered  ....  that  no  person  or  persons,  son, 
daughter,  maid,  or  servant,  shall  be  married  without  the 
consent"  of  parents,  masters,  or  overseers,  "and  three  times 
published  ....  at  some  public  meeting  or  kirk,  where  the 
party  or  parties  have  their  most  usual  abode;"  or  their 
"purpose"  be  set  up  in  writing  "on  some  publick  house 
where  they  live,"  there  to  "abide  "  for  the  space  of  fourteen 
days  before  the  celebration,  which,  "if  possible"  is  to  be 
performed  in  a  public  place.  "  None  but  some  approved 
minister  or  justice  of  the  peace  within  this  Province,  or 
some  chief  officer,  where  such  are  not,  shall  be  allowed  to 
marry  or  admit  of  any  to  join  in  marriage,  in  their  pres- 
ence;" under  the  penalty  of  twenty  pounds'  and  removal 
from  office  for  neglect.  But  in  place  of  banns  or  civil 
notice,  the  governor  may  grant  his  license  to  "any  that  are 
at  their  own  disposing,"  if  they  "  clear  themselves  by  oath 
or  certificate;"  or  to  any  others  "under  tuition,"  provided 
the  parents,  masters,  or  overseers  are  present  to  give  their 
consent,  or  such  consent  be  "attested  by  some  public  officer" 
before  the  license  is  issued.* 

This  act,  which,  it  may  be  noted,  does  not  contain  a 
clause  expressly  invalidating  a  marriage  for  non-observance 
of  its  provisions,  seems  to  have  remained  in  force  for  fifteen 
years.     But  in  168*2  "  that  part  of  the  province  called  East 

e  Smith,  Bia.  cf  the  CM.  <^  Hova-Caaaria,  or  Nete 
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New  Jersey  came  by  purchase  into  the  pOBseaeion  of  William 
Penn  and  other  Quakers,"  who  formed  an  association  called 
the  Twenty-four  Proprietors.  By  these  a  body  of  rules 
known  aa  the  "  Fundamental  Constitutiona"  was  established, 
containing  a  provision  for  the  celebration  of  marriage,  after 
the  Quaker  fashion,  very  similar  to  the  law  for  Pennsylvania 
made  in  England  the  same  year  by  Penn  and  his  associates.' 
All  marriages  "not  forbidden  in  the  law  of  God  shall  be 
esteemed  lawful  where  the  Parents  or  Quardians  being  first 
acquainted,  the  Marriage  is  pnblickly  intimated  in  such 
Places  and  Manner  as  is  agreeable  to  Mens  different  Per- 
swasioDs  in  Religion,  being  afterwards  still  solemnized 
before  creditable  Witnesses,  by  taking  one  another  as  Hus- 
band and  Wife,  and  a  certificate  of  the  whole,  under  the 
Parties  and  Witnesses  Hands,  being  brought  to  the  proper 
Begister  for  that  End,  under  a  Penalty  if  neglected.'"  In 
March  of  the  same  year  a  statute  was  pEissed  differing  in 
several  respects  from  the  preceding.  Parents  or  guardians 
are  to  be  consulted  and  give  their  consent.  "Intentions" 
are  to  be  published  for  "  at  least  three  weeka  "  before  solem- 
nization, which  "shall  be  performed  by  and  before  some 
justice  of  the  peace  or  other  magistrate,"  unless  he  "refuse 
to  be  present;"  the  certificate  shall  be  entered  "in  the 
register  of  the  town  and  county"  where  the  marriage  takes 
place;  and  a  record  of  publication  is  likewise  to  be  kept  by 
the  clerk  of  the  "assembly"  or  public  place  where  it  occurs.' 

I (y. Cook,  Ioc.ei(..35Si  aad  l.tirs ,  Charterimd  Laia,  101. 

'"PnodaniBiital  Ooostitntions."  soo.  ii:  in  Neic  .Imeg  ArcKivci,  I,  WS;  and 
I.»j  limn  U(D  SrICCB,  Oratita,  etc.,  164. 

)  A  "Bill  For  the  Genaral  Lavsot  the  Profiacn  of  Esst  NevJsrBor."  March, 
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.,  23a. 
degrees  there  oamed  in  declared  void :  ibid.,  ZO. 

Tha"FuDdsmgDtalCoasLitiit[oD9"hadpcuTided  th 
In  each  ooiuitT  tor  births,  marriHges,  burials,  and  serraDU.  where  tbeir  Dames, 
times,  wages,  ead  days  of  payment"  ehuold  be  reoordsd;  Lbauino  ahd  Spickk, 
op.  eit.,  IBS;  and  already  la  187S.  luder  the  &rBt  proprietors,  the  "  dork  of  each  town 
within  this  Prorinoe,"  in  a  book  provided  by  the  (own.  is  to  record  "  all  births,  mar- 
liBges,  and  deaths  "  in  hia  dietrlct :  ibid.,  100. 
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Cook  thioks  tbiB  statute  may  "have  been  a  compromiBe 
between  the  Qaaker  and  the  Puritan  practice,  that  left  out 
the  very  feature  in  each  which  was  most  desirable.  For  the 
parties  were  to  take  each  other  as  husband  and  wife,  but 
not  'before  creditable  witnesses;'  while,  on  the  other  hand," 
by  the  terms  of  the  law,  if  the  "justice  or  magistrate  refused 
to  be  present,  it  would  appear  that  the  parties  could  marry 
themselves."'  But  that  they  could  undoubtedly  do  under 
the  former  law,  since  there  is  no  nullifying  clause,  and  the 
only  penalty  mentioned  is  clearly  for  failure  to  file  the  cer- 
tificate. 

Already  in  1676'  West  New  Jersey  was  also  acquired  by 
Quaker  proprietors;  and  in  May,  1682,  by  an  act  of  the 
general  assembly,  "  for  the  preventing  of  clandestine  and 
unlawful  marriages,"  a  system  much  like  that  of  the  eastern 
province  was  established.  Justices  within  their  jurisdictions 
are  authorized  to  solemnize,  when  the  persons  have  caosed 
their  intentions  to  be  previously  published  tor  fourteen  days 
in  "some  public  place  appointed  for  that  purpose,"  and  the 
"parents  or  trustees"  show  "no  lawful  reason  against  it." 
For  celebrating  without  such  consent,  if  it  "  may  be  reason- 
ably obtained,"  the  magistrate  is  to  be  fined  at  the  discretion 
of  the  general  assembly.  Provision  is  likewise  made  for 
registration.' 

It  will  be  observed  that  in  all  these  measures  for  the  two 
provinces  of  New  Jersey  civil  marriage  is  recognized.  It  is 
optional  under  the  act  of  1GG8;  but  under  the  Quaker 
regime,  of  course,  solemnization  by  a  minister  is  not  men- 
tioned. 

For  about  twenty  years  after  the  legislation  just  pre- 
sented the  proprietary  rule  was  maintained  in  the  two  prov- 


'OoOK.Ioc.cU.,!0i. 

*Baaths"ooiweulona"  to  Wwt  HewJanej:  i 

■  LKlHiaa  AND  SnCBH,  op.  cit.,  U6.  U7. 


1  Smith,  Hiit.  of  N.  J.,  t 
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inces.  Dnring  the  latter  part  of  the  period  there  was  more 
or  less  friction  and  dissatisfoction.  The  jurisdictions,  though 
not  the  property  rights,  were  turned  over  to  Governor- 
General  Andros  in  1688.  Four  years  later  all  the  interests 
of  the  proprietors  were  absolutely  surrendered  to  the  crown. 
The  united  colony  was  then  joined  with  New  York  under 
the  same  governor,  but  with  a  council  and  assembly  of  its 
own;  and  this  arrangement  was  continued  until  1738,  when 
New  Jersey  became  an  independent  royal  province.' 

After  the  union  with  New  York,  with  characteristic 
intolerance,  the  Church  of  England  was  established;  "but 
as  the  Episcopalians  were  a  small  minority  of  the  popula- 
tion, and  had  but  little  zeal,  the  Establishment  remained 
barely  more  than  nominal.'^'  To  the  "end  the  ecclesiastical 
jurisdiction  of  the  said  Lord  Bishop  of  London,  may  take 
place  in  our  said  province,  so  far  as  conveniently  may  be^' — 
run  the  instructions  to  Governor  Combury  in  1702 — "we 
do  think  fit  that  you  give  all  countenance  and  encourage- 
ment to  the  exercise  of  the  same,  excepting  only  the  collat- 
ing to  benefices,  granting  licences  for  marriages,  and  probate 
of  wills,  which  we  have  reserved  to  you."  The  table  of 
marriage  according  to  the  English  canons  is  to  be  "hung 
up  in  every  orthodox  church,  and  duly  observed."  For  its 
"strict  observance"  the  governor  is  to  try  to  get  a  law 
passed  by  the  assembly,  if  none  already  exists.' 

The  attempt  to  force  the  rites  of  the  English  church  and 
the  jurisdiction  of  the  bishop  of  London  on  the  people  of 
New  Jersey  proved  a  failure.  So,  March  27,  1719,  a  new 
act  appears,  which  shows  that  serious  abuses,  notably  in  the 
issue  of  licenses,  must  have  existed  during  the  orthodox  rule. 

1  For  the  instmment  of  surrender  see  Smith,  Hut,  of  New  Jeney^  211-19.  There 
was  a  petition  to  separate  from  New  York  as  early  as  1728:  ibid,^  421  ff.  Qf.  also 
Ckx)K,  loc.  cit.,  859;  Thwaites,  Colonies^  211, 213,  214. 

2  Cook,  loc.  cit. 

3  Instructions  to  Lord  Combury,  1702:  in  Lbamino  and  Sptcsb,*(>p.  ct't.,  639;  also 
in  Smith,  op.  cit.,  253. 
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"Whereas  of  lute  Tears,"  aaya  the  preamble,  "several  Young 
Persons  have  been,  by  the  Wicked  Practices  of  evil  disposed 
PeraoiiB,  and  their  Confederates,  inticed,  inveigled  and 
deluded,  led  away  and  clandestinely  so  Married,"  to  the 
"great  Grief  of  their  Parents  and  Relatives,"  it  is  therefore 
enacted  that,  under  forfeit  of  five  hundred  pounds,  no  license 
shall  be  granted  to  a  person  under  twenty-one  years  of  age 
without  consent  of  the  parent  or  guardian,  "signified  by  a 
certificate  in  writing"  under  his  hand ;  which  certificate 
must  be  filed  in  the  office  of  the  secretary  of  the  province. 
The  person  presenting  the  certificate  of  parental  consent, 
before  issue  of  license,  must  "take  an  Oath  upon  the  Four 
Holy  Evangeliats,  of  Almighty  God,  or  if  really  of  Tender 
Conscience,  shall  make  a  Solemn  Affirmation  and  Declara- 
tion," that  it  is  genuine ;  and  besides,  as  in  New  York,  he  ie 
required  to  execute  a  bond  to  the  governor,  with  two 
sufficient  sureties,  in  the  penal  sum  of  five  hundred  pounds.' 
In  case  of  celebration  by  banns  instead  of  license  the  pro- 
cedure is  the  same.  The  certificate  of  consent  must  be  pre- 
sented by  the  persons  to  the  clerk  of  the  peace  or  to  the 
county  clerk ;  they  must  take  the  oath  on  the  evangelists, 
and  execute  a  bond  of  the  same  tenor  as  that  already 
described.  Thereujxin  the  clerk,  within  fourteen  days, 
"shall  affix  a  Writing  in  a  fair  legible  Hand,  in  the  English 
Tongue,  at  three  the  most  publick  Places  in  said  County, 
setting  forth  the  Persons  names.  Places  of  Abode,  and 
Intentions  of  Marriage."  All  religious  societies  may  cele- 
brate according  to  their  own  rites  ;  and  by  implication  min- 
isters of  the  gospel,  justices  of  the  peace,  and  "others"  may 
perform  the  ceremony.' 

i&Qoo.  L,  Id  AcU  of  Iht  Oeneral  ^awmAIv  (Wood brides,  IIS!).  TBff,  The  tarm 
orbondiaKiTDD  p,  SI.  This  sUtuts  is  also  in  Allihboh'h  Acit  of  the  aen.A—em.. 
110Z-'Tfl{Burliii|ttuD.  inS),  &^&7. 

3Uadnr  peDHlty  of  £200.  mialatera,  jiistims.  or  others  are  tocblddsn  to  ioln 
persons  in  marriBge  without  banns  or  proper  lioonse;  AcU  i^f  (he  Ocn.Afem.  (IIS>S)> 
T».80.82,M. 
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At  this  point  legislation  rested.  No  farther  change  was 
made  in  the  matrimonial  law  of  New  Jersey  until  long  after 
the  Bevolution.'  However,  in  1765  a  vain  attempt  was 
made  by  the  Episcopal  clergy,  thongh  a  small  minority  in 
the  province,  to  monopolize  the  income  derived  from  the 
celebration  of  marriages  on  the  govemor^s  license,  showing 
that  they  were  not  less  greedy  nor  selfish  than  were  their 
brethren  of  New  York  seventeen  years  before.  In  a  letter 
to  the  Lords  of  Trade  the  *^  Bishop  of  London  at  the  request 
of  the  clergy  of  ...  .  New  Jersey  begs  leave  to  represent, 
....  that  by  an  old  Law  the  Licences  for  Marriages  are 
directed  to  any  Protestant  Minister  or  Justice  of  the  Peace, 
which  however  necessary  at  the  first  Establishment  of  the 
Colony  to  facilitate  Marriages,  when  there  were  few  Minis- 
ters in  the  Country,  seems  at  present  not  only  prejudicial  to 
the  clergy,  who  are  deprived  of  a  considerable  part  of  their 
Income,  but  gives  occasion  to  many  Inconveniences  and 
abuse&'^  It  appears,  as  the  letter  further  shows,  that  in 
1760  the  clergy  petitioned  Governor  Boone  to  "alter  the 
Direction  of  the  Licences.'^  The  petition  was  declined  on 
the  ground  that  authority  to  make  the  change  belonged  to 
the  Lords  of  Trade  on  application  of  the  bishop  of  London. 
The  request  being  now  made  to  the  bishop,  the  latter  hopes 
that  the  lords  '*  will  take  the  matter  into  Consideration,  and  if 
they  see  no  particular  Objections  will  give  their  Instructions 
to  the  Governor  of  that  Province,  that  for  the  future 
Marriage  Licences  may  be  directed  only  to  a  Protestant 
Minister  of  the  GospeL'^  The  Bishop's  communication  was 
forwarded  by  the  Lords  of  Trade  to  Governor  Franklin  of 
New  Jersey,  with  a  sensible  letter  in  which  certain  pertinent 
questions  are  so  forcibly  raised  as  seemingly  to  bring  the 
correspondence  to  a  speedy  end.      Their  lordships  see  no 

1  Until  the  act  of  March  4, 1795,  by  which  the  act  of  1719  was  repealed :  Laws  of 
tJteStaU  (Newark,  1800),  160. 
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objection  to  what  the  bishop  proposes,  "if  there  is  no  Law 
in  force  by  which  the  Civil  Magistrate  is  authorized  to 
perform  the  Marriage  Rites,  or  if  long  usage  and  custom 
has  not  established  such  a  practice."  But  they  add,  "aa  it 
does  not  appear  to  Us  from  any  Information  we  can  collect 
here,  how  the  case  stands  in  respect  to  this  matter,  we 
desire  you  will  by  the  fixst  opportunity  acquaint  Us,  whether 
the  civil  Magistrates  in  New  Jersey  do  or  do  not  perform 
those  Ceremonies ;  and  if  they  do ;  whether  it  is  by  virtue  of 
any  declared  Law  or  by  usage  only;  and  if  the  latter, 
whether  such  practice  may  in  your  opinion  be  altered  i 
the  manner  proposed  by  the  Bishop  of  London  withoat 
Inconvenience  or  Complaint."' 

It  is  evident  what  a  truthful  answer  from  the  governor 
mnst  have  been  ;  but  we  hear  no  more  of  the  matter, 

b)  Law  and  custom  in  Pennsylvania  and  Delaware. — It 
vas  one  of  the  many  false  charges  originally  brought  against 
the  Quakers  by  their  orthodox  adversaries  that  they  did  not 
celebrate  marriage  in  an  orderly  and  decent  way.  They 
were  even  accused  of  repudiating  the  marital  relation  and  of 
indulging  on  principle  in  licentious  conduct.'  There  is  no 
ground  whatever  for  such  slanders,  unless  the  rejection  of 
the  ring,  with  the  peculiar  observances  of  the  English  church, 
and  the  insistence  that  marriage,  as  a  divine  ordinance,  is  a 

I  Seio  JertiM  ATVhivtt,  First  Series,  IX.  MM,  59},  Sn. 

tSoB,  tor  eiamiile.  tbe  curious  pamphlet  of  TbOMas  UHDaaaiLL.  Hell  brokt 
toow:  Or  An  BMory  of  tht  Quakm  Bulk  Old  and  New.  Setting  forth  many  <if  OuAr 
QpiHJotu  awl  Practita.  Pubtitked  ta  Antidolt  ChrMiaM  ofMiMC  Formulitf  In 
RtUtitm  uTid  Apottame  (Landon,  1680),  18. 31.  where.  contradiotorUj.  they  are  accused 
of  belieTios.  "that  ws  sould  endeavor  to  be  iiertecl:  aad  therefore  Ut  forbear  oH 
eamoUacli  of  Oencralion.  asbeiacotSinUDd  ol  the  Dtvil:  and  therefore  Bmbaitd 
and  Wift  aiirmiA  part  (utmder.  OT  abttai*:  "  and  that  "  marriage  waa  niatla  bjr  Mao ; " 
whilooneof  them  U  charged  with  detsudiDsa  womaD  vbo  went  naked  aud  contwa- 
luff*'  Thai  of  laie  ht  went  fobed  wilAa  mniuth,  bfhoiAU  not  hit  wifCt  and  Uvit  he  did 
ItwiOumfin." 

Bead  also  Tlie  Quakert  Spiritval  Court  Proelaimtd  (Loadon.  IflaS),  &,  6.  bj 
"Natbatilel  Smith  Student  In  Pbrsiok,  who  waa  himself  a  Quaker,  and  ooDTerwnt 

«tbomtorthD  space  of  aboat  SIV  years  " :  "Not  long  before  this,  they  spoke 
against  Uarriage.  and  said.  That  It  was  lot  Lust:  and  that  men  ongbl  to  lira  sotetly. 
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matter  between  man  and  his  own  conscience,  in  which  the 
priest  shall  have  nothing  to  do,  may  be  coimted  a  jnstifiea- 
tion.  The  Quakers  always  held  the  institutions  of  marriage 
and  the  family  in  great  esteem.  From  the  beginning  they 
have  exacted  due  publicity  in  the  celebration  which  was 
attended  by  a  modest,  though  devout  and  severe,  ceremoniaL 
So  important,  indeed,  was  the  nuptial  contract  in  their  eyes, 
as  will  presently  appear,  that  the  Pennsylvania  Friends  were 
too  much  inclined  to  extravagant  display  in  the  wedding 
festivities.  One  may  well  marvel  what  was  Masson's  notion 
of  a  religious  rite  when  he  wrote  that  the  Quakers  *'had  no 
religious  ceremony  in  sanction  of  marriage."*  "Professor 
Masson,  as  his  context  proves,  had  ample  opportunity  to 
avoid  this  blunder,  and  it  can  only  be  accoimted  for  on  the 
theory  that  his  mind  is  prejudiced  by  the  still  popular 
notion  that  the  presence  and  offices  of  an  ordained  minister 
are  necessary  to  make  a  marriage  ceremony  religious  and  to 
secure  the  Divine  sanction  of  the  nuptial  rites.  The  Quakers 
thought  otherwise.  They  repudiated  the  claims  of  the 
clergy,  and  believed  that  God  alone  can  join  men  and 
women  in  the  solemn  covenant."* 

From  their  founders  we  may  learn  their  doctrine  of  matri- 
mony. **We  marry  none,"  says  George  Fox,  "but  are  wit- 
nesses of  it;  marriage  being  God's  joining  not  man's."'  In 
harmony  with  this  is  Penn's  declaration  that  the  Quakers 

For  all  Luitt  came  of  the  Devil:  and  so  they  spoke  aerainst  Marriage  in  general;  bat 
this  continued  not  above  three  or  four  Years,  at  which  time  they  began  to  Marry  in 
Prison :  and  there  was  the  first  Marriage  that  I  ever  knew  of.  After  this,  that  their 
Ministers  did  marry  in  Prisons,  then  the  Common  sort  would  marry  in  the  Meeting: 
And  it  was  after  this  Manner;  Those  two  that  were  resolved  to  go  together,  (and 
many  times  there  was  not  one  that  did  know  it  besides  themselves,)  the  Man  and  the 
Woman  would  stand  up  in  the  midst  of  them,  or  in  some  convenient  place;  the  Man 
declaring  after  this  manner,  /  take  this  Woman  to  Wife:  and  after,  departed  and 
went  together  as  Man  and  Wife.'" 

1  Masson,  Life  and  Times  of  Milton,  V,  25;  cf.  HAiiLOWSLii,  Quaker  Imxuion  of 
Maa;,2^ 

SHAIiLOWKLL,  op.  cit.y  23,  24. 

s  Applboabth,  *'  Quakers  in  Pennsylvania/*  J.  H.  C7.  £f.,  X,  402. 
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believe  marriage  to  be  "an  ordinance  of  G-od,  and  that  God 
only  can  rightly  join  men  and  women"  in  wedlock.'  Else- 
where he  declares  that  ceremonies  the  Friends  "have  refuBed 
not  oat  of  humor,  but  conscience  reasonably  grounded;  inas- 
much as  no  Scripture-example  tells  us,  that  the  priest  bad 
any  other  part,  of  old  time,  than  that  of  a  witness  among  the 
rest,  before  whom  the  Jews  used  to  take  one  another;  and 
therefore  this  people  look  upon  it  as  an  imposition,  to  advance 
the  power  and  the  profits  of  the  clergy;  and  for  the  use  of 
the  ring,  it  is  enough  to  say,  that  it  was  an  heathenish  and 
vain  custom,  and  never  practiced  among  the  people  of  God, 
Jews  or  primitive  Christians."'  Again,  he  claims  that  wed- 
lock is  a  union  which  should  only  grow  out  of  mutual  incli- 
nation. "Never  marry  but  for  love,"  is  his  advice,  "but  see 
that  thou  lovest  what  is  lovely."'  Similar  evidence  is  given 
by  Sewel,  the  Quaker  historian.  "In  their  Method  of  Mar- 
riage," he  says,  "they  also  depart  from  the  common  Way: 
For  in  the  Old  Testament  they  find  not  that  the  Joyning  of 
a  Couple  in  Marriage  ever  was  the  Office  of  a  Priest,  nor  in 
the  Gospel  any  Preacher  among  Christians  appointed  thereto. 
Therefore  it  is  their  Custom,  that  when  any  intend  to  enter 
into  Marriage,  they  first  having  the  Consent  of  Parents  or 
Guardians,  acquaint  the  respective  Mens  and  Womens 
Meetings  of  their  Intention,  and  after  due  Enquiry,  all 
Things  ap[)earing  clear,  they  in  Publick  Meeting  solemnly 
take  each  other  in  Marriage,  with  a  Promise  of  Love  and 
Fidelity,  and  not  to  leave  one  another  before  Death  separates 
them.  Of  this  a  Certificate  is  drawn,  mentioning  the  Names 
and  Distinctions  of  the  Persons  thus  joyned,  which  being 
first  signed  by  themselves,  those  then  that  are  present  sign 
as  witnessea."' 

Ps)ni,RMwa>i(lPn)irrai(UaiiobD9tar,lSU},ZS,27:  < 
Pbnii,  Sekcl  Work*,  V,  ZSi:  elMd  br  ArruBOHMTH, 
PailH.O}!.  clt.,V.  IS:  qootod  br  Apm.boi.bth.  op.  I 
Sbwsl,  Ailtory  (London,  ITS),  Mi. 
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Commenting  on  this  passage,  Hatlowell  saj's:  "This  cus- 
tom is  still  in  force,  and  with  some  unimportant  verbal 
amendments,  the  phraseology  of  early  Friends  is  still  pre- 
served. After  an  appropriate  silence,  the  groom  and  bride 
rise,  Emd  taking  each  other  by  the  hand,  each  in  turn  repeats, 
'In  the  presence  of  the  Lord  and  this  assembly,  I  take  thee 
to  be  my  wife  (or  husband),  promising,  with  Divine  assist- 
ance to  be  unto  thee  a  loving  and  faithful  husband  (or  wife) 
until  death  shall  separate  us.'  For  religious  solemnity  and 
tender,  touching  simplicity,  the  Quaker  marriage  ceremony 
has  always  challenged  comparison,  and  if  anyone  desires  to 
feci  and  realize  the  presence  of  Gkxi  in  a  public  or  private 
gathering,  let  him  attend  a  Quaker  wedding."' 

These  principles  are  revealed  in  the  early  legislation  for 
Pennsylvania;  for,  while  believing  it  an  ordinance  of  Gtod, 
the  Friends  held  that  the  regulation  and  protection  of  mar- 
riage belong  to  the  civil  authority.  In  the  "Laws  agreed 
upon  in  England"  May  5, 1682,  it  is  provided  "that  all  mar- 
riages (not  forbidden  by  the  law  of  God,  as  to  nearness  of 
blood  and  affinity  .  .  .  .  )  shall  be  encouraged;  but  the  par- 
ents or  guardians  shall  be  first  consulted,  and  the  marriage 
shall  be  published  before  it  be  solemnized,  and  it  shall  be 
Bolemjiized  by  taking  one  another  as  husband  and  wife, 
before  credible  witnesses,  and  a  certificate  of  the  whole, 
under  the  hands  of  parents  and  witnesses,  shall  be  brought 
to  the  proper  register  of  that  county,  and  shall  be  registered 
in  his  office."' 

This  is  a  clear  statement  of  the  desires  of  the  proprietor 
and  his  associates.  Accordingly  in  a  law  enacted  by  the 
assembly  in  December,  1683,  there  is  a  provision  regarding 


■  B  ALLOW  ELL,  op.  G 


":  iDLcnt.rAoTteriMif  Lorn,  101.    CT- Nsab'b 
mlulstratioii,  distinct  from  tbo  other  reglstrr.'* 
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marriage  only  differing  in  details  from  the  declaration  made 
beyond  the  sea.  The  porpoae  of  the  act,  as  espreBsed  in  the 
preamble,  is  "to  prevent  Clandestine,  Loose,  and  unseemly 
proceedings"  in  the  province  and  ita  "territories."  As  be- 
fore, marriage  is  to  be  encouraged ;  parental  consent  is  re- 
qnired;  the  parties  most  clear  themselves  "from  all  other 
engagements  assured  by  a  Certificate  from  some  Credible 
persons  where  they  have  lived;"  affix  their  "intentions  of 
Marriage  on  the  Court,  or  Meeting-bouse  Door  of  the  County 
where  they  Dwell,  one  Month  before  the  solemnization 
thereof;"  the  marriage  shall  be  celebrated  "by  taking  one 
another  as  husband  and  wife,  before  Sufficient  Witnesses;" 
and  a  "certificate  of  the  whole  under  the  hands  of  parties 
and  witnesses  (at  least  twelve,)  shall  be  brought  to  the  Reg- 
ister of  the  County"  where  the  marriage  takes  place  and  be 
with  him  filed  for  record.  For  neglect  of  the  requirements 
of  law  the  parties  are  to  be  fined  ten  pounds,  and  the  "per- 
son so  joining  others  in  Marriage"  twice  that  amount,'  The 
"Great  Law"  of  1G82,  punishes  adultery  severely,  sanctions 
divorce  for  that  offense,'  and  contains  the  declaration,  unique 
Bince  old  English  days,  that  "no  person,  be  it  either  widower 
or  widow,  shall  contract  marriage,  much  leas  marry,  under 
one  year  after  the  decease  of  his  wife  or  her  husband."' 

This  provision  of  Hj82  is  declared  fundamental,  and  by 
it  in  fact  the  main  principles  of  the  marriage  law  of  Pennsyl- 
vania were  defined.  Still  one  or  two  important  changes 
were  subsequently  made.  Thus,  in  1684,  the  certificate  of 
their  "clearness  of  all  engagements"  is  to  be  produced  to 
the  "religious  society"  to  which  the  persons  "relate;"  or  to 


tlUd.,  100;  cf.  IM. 

*ThlitsebBp.  aSDftheQraat  LawaiglTNi  bj  Bizamd,  AmtaU  of  Pa.,nt,<ni 
but  it  wu  Dot  eoflrossBd  and  dtwx  not  appear  la  Lihu'i  aditloo,  which  follows  Fav- 
UOK  Bobwkm'b  oopi :    Nkad,  HuCorical  Unlet :  in  LncN,  <ip.  eil,.  tn  d.  & 
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a  justice  of  the  peace  of  the  county  where  they  live.'  From 
this  requirement  it  may  doubtless  be  inferred  that  either 
civil  celebration  before  a  magistrate  or  religious  celebration 
according  to  the  rites  of  any  denomination  was  contem- 
plated.  Such  is  expressly  declared  to  be  the  case  by  the 
act  of  1693,  which  runs  in  nearly  the  same  words  as  the 
preceding,  except  that  now,  after  mentioning  the  twelve  wit- 
nesses, it  is  provided  that  at  least  one  justice  of  the  peace  of 
the  county  must  be  present  at  the  solemnization;  and  pro- 
vided also  that  'Hhis  Law  shall  not  extend  to  any  who  shall 
marry  or  be  marryed  by  any  person  authorized  by  the 
Church  of  England,  so  as  they  observe  the  methods  of  pub- 
lication. Licensing  &  Solemnization^'  required  by  English 
law,  "nor  to  any  persons  that  marry  in  their  own  Society  in 
the  absence  of  a  Justice  of  the  peace."'  With  the  excep- 
tion  of  a  provision  in  1730,  forbidding  the  justice  in  case  of 
minors  to  subscribe  as  witness  without  a  certificate  of  par- 
ental consent,'  the  law  of  1693,  re-enacted  in  1700  and 
again  in  1701,^  still  governs  the  nuptial  celebration  in 
Pennsylvania;*  and  previous  to  1788  the  marriage  law  of 
Delaware  was  practically  the  same.* 

It  remains  to  give  a  few  illustrations  of  administrative 
practice  and  social  custom.  So  far  as  it  appears,  the  courts 
and  magistrates  were  not  given  much  employment  in  domes- 

1  Linn,  op.  ciL,  171.  2  jbid.,  229. 

3  Cf.  Ck)OK,  op.  cit.,  358.  This  act  of  Feb.  14, 1729/90,  is  contained  in  Laws  of  the 
Comm.  of  Pa.,  1700-1810, 1, 180, 181. 

*  BlOBEN,  Laws,  I,  7,  34 ;  LiNN,  op.  ciL,  229,  note ;  also  Laws  of  the  Comm.  of  Pa., 
1700-1810, 1,  21-23. 

6 Pepper  and  Lewis,  Digest  (1896),  II,  2878  flf. 

«8ee  the  act  of  1700  in  Franklin  and  Hall*8  Laws  of  the  Oovemment  of  New 
Castle,  Kent,  and  Sussex,  upon  Delatoare  (Philadelphia,  1752).  It  is  especially  pro- 
vided that  if  any  servant  marry  without  the  consent  of  his  or  her  master,  he  or  she 
shall,  for  such  o£Ponse,  serve  for  one  year  after  the  time  of  his  or  her  servitude  by  in- 
denture has  expired;  and  if  any  free  person  marry  a  servant  without  consent  of  the 
master,  he  or  she  shall  pay  to  the  master,  if  the  servant  is  a  man,  12  pounds,  and  if  a 
woman,  6  pounds,  or  one  whole  year's  service;  and  the  servant  so  marrying  shall 
serve  an  additional  year.  Adultery  is  punished  with  a  fine  of  50  pounds  or  21  lashes 
*'  well  laid  on."    The  penalty  for  fornication  is  3  pounds  or  21  lashes :  ibid.^  74. 
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tic  controversies.  But  the  provincial  council  seems  to  have 
exercised  jurisdiction  in  divorce  and  matrimonial  causes. 
For  example,  in  1685  we  learn  that  "information  being 
given  to  this  board  of  y"  nnlawfull  Marriftge  of  R**  Noble,  of 
y"  County  of  New  Castle,  Ordered  that  y"  Justices  of  that 
County  have  notice  given  by  y"  Secrt",  to  Inspect  the 
Bame  and  give  report  thereof  to  this  board.'"  Again,  in 
1703  Andrew  Bankson,  one  of  the  justices  of  Philadelphia 
county,  on  complaint  of  the  president,  got  himself  into 
trouble  "for  irregularly  marrying  a  couple  lately  according 
to  law,  but  against  y"  Prohibitions  of  y"  Parents."  When 
called  to  account  before  the  council,  the  jnatice  declared 
that  he  was  "wholly  ignorant  of  its  being  illegal,  &  waa 
heartily  sorry  for  what  was  done,  promising  that  wether  he 
should  continue  in  Commission,  or  otherwise,  this  should  be 
such  a  caution  to  him  as  to  prevent  him  of  committing  the 
like  for  y"  future,  &  being  severely  checked  waa  dismissed.'" 
Celebration  on  the  president's  license  in  place  of  civil 
notice  similar  to  the  plan  existing  in  the  royal  provinces 
was  introduced  as  early  as  1684  and  the  practice  was  con- 
tinued to  the  Revolution;'  although  marriages  thus  solem- 
nized were  looked  at  askance  by  the  Quakers  as  hardly  ortho- 
dox,* and  there  are  the  usual  complaints  of  extortion.'     The 


o  quoted  by  AFFi.Ea*ETH. 


'Col.  BKOtdt  of  Fa..  t,lU. 

tCol.  Recordt  of  Pi.  (Jsa.  1703/4).  II,  114,  US;  . 
QMoAvr*  in  Pa..  iO.  note. 

tPa,  CoL  Kai;.,l.  m.  "  The  Board  Lben  took  into  their  ConaidBTalioD  the  altsra- 
timu  proper  to  bo  mads  in  the  lotmBot  UBrriage Lyeenooa."— /bid,,  V,  m  <1717). 
Again.  "Order'd, That  the  Prasideat  atim  aU  Uarria^  Lycecees."— rbid.,  V,71  (17*1). 

•Se«  Che  pas9Bt;e  from  Waihon,  JnAabo/PAiI..  HI,  U4,  below  cltod. 

■  On  Sept,  29. 17:>S,  in  an  addnW9  to  the  KoTemor.  the  assembly  deolarea  tbnt 
"they  [the  aBsembty]  are  Dot,  howeiar,  diarKsable  with  exBOtinR  Honey  (rom  Uia 
people  which  by  taw  thoy  had  no  right  to  exact,  as  we  apprehend  the  Qovernor  doea 
in  the  Fees  tor  HarriaKo  Licenses,  by  whichmanythoosand  Pounds  hare  been  drawD 
from  the  Inhabitanla  of  thia  Proiince.    IT  this  ba  not  dispensing  with  Iaw  'tis  nak- 

Ihe  Auanbly  alono  the  other."— i><i.  Col.  Ka.,  VI,  833,  AM.    Cf.  ibid..  IL,  45fi;  lY.lTt; 

■nd  Fa.  ArcMva  (172S).  I,  tX.  Z3S.  where  the  blahop  of  London  !!■;■  that  "aoma  o«- 

I    euloaal  pantniaiCsa  that  tba  Clargy  lu'd  to  eujoy,  are  now  eat  off"  in  tlie  matter  of 
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marriage  certificate  was  itself  an  elaborate  document  of  his- 
torical intereet,  not  only  because  of  the  full  statement  therein 
of  all  the  previous  stages  in  the  transaction,  but  becaaae  in 
simple  phrase  we  catch  many  a  glimpse  of  Quaker  sentiment 
and  teaching  in  regard  to  the  nuptial  covenant.  Sometimes 
even  at  the  marriage  of  persons  of  humble  station,  this  instru- 
ment was  signed  by  many  persons;  as  in  the  case  of  John 
Roades  and  Hannah  Willcos,  in  1692,  whose  wedding  cer- 
tificate bears  the  names  of  fifty  witnesses.' 

In  the  first  half  of  the  eighteenth  century  the  Pennsyl- 
vania Friends,  like  the  New  England  Puritans,  were  much 
worried  over  the  question  of  forbidden  degrees.  They  were 
sorely  disturbed  concerning  marriage  "between  first  cousins, 
or  one  i>ei-aon  marrying  two  eistera,  or  a  man  marrying  his 
wife's  first  cousin,  or  justices  of  the  peace  undertaking  to 
marry  people  by  virtue  of  licensee  obtained  to  that  end,  or 

■ "  WberesB  Johu  Boades  of  the  Coont;  of  Fhiladslpbia  nnd  Harniah  WUIeoi 
danghlfir  or  Sarah  WiUooi  or  Sohoolklt  io  the  Couotr  atoresaid  haTing  declared 
thoirelntoattoDootTakomtcKacb  Otbei  as  Hasbnad  and  Wife  bofore  BerBTal  Ueo 
and  WamaQB  Ueetmits  of  the  Puiple  caUed  Qaakera  whom  Proceedinfrs  Tbersin 

oerued  belns  Htiproied  bj  the  Hald  HeetluK. 

-■  Asa  alsoe  the  naid  John  ttoadea  and  Sarah  WUkoi  hBTtag  Pnblished  theira 
aaid  IiiLeDtioaa  [u  Wrltlus  acoordiUB  to  tbs  Lawea  of  thisa  provlocs  Wbsrebr  the 
naid  Law  <B  fulSIIrd 

"Now  these  are  to  CSBIIPIB  aU  Peraons  whomo  it  mar  caaciani  (hat 
for  the  full  DetormlDBtlou  of  tbeir  loteDtloDB  this  tsnth  day  of  the  Ninth 
UoDth  in  the  Veare  Oaa  Thoiisaod  Six  Hondred  and  NioeCr  aad  two,  ther  tlis 
said  John  Roades  and  Haanah  Willooi  in  ao  Aassmbly  of  the  aforesaid  people  Uett 
together  for  that  end  and  parposenttbeDvulliiiK  House  of  Sarah  Willooi  aforeaaid, 
accorditiK  to  the  Example  of  the  primltiTo  Christiana  Koeorded  in  the  Seriptnres  of 
Truth  did  take  eioh  Other  as  Husband  and  Wife  !□  UaanDr  fotlowiDS  (via)  ho  the 
said  John  Roades  takeia«  the  eaid  Hannah  WUleoi  by  the  Hand  said  friends  lo  ths 
(ears  of  tbg  Lord  and  Before  you  his  people  I  take  this  my  friend  Hannah  WiUooi 
to  be  my  wife  pmmissins  as  (ho  Lord  shall  laable  maa  to  be  nolo  her  a  (aithtnll  and 

Loiins  Husband  till  Death  eball  part  UB And  the  said  HauDnhWiUooiin  like 

Manner  takoing  the  said  John  Hoades  by  the  Hand  said  Friends  I  Likewise  do  in  the 
(ear  of  the  Lord  and  in  the  prosouco  ot  You  his  people  take  John  Roades  to  be  my 
Husband  promising  (o  be  nuto  bim  a  (aithfnll  and  Laving  Wife  till  Death  separats 

DS And  tbe  said  John  Boades  and  Hannah  Willcol  as  a  farther  Conflrmation 

thereof  did  then  and  there  to  these  prosont9  Sat  theira  Hand.  ANDwea  whose  Names 
are  hereunto  Subseribed  are  Witaauses  of  the  Same  the  Day  and  Veare  sboTeaold."- 
In  (be  Pa.  Una.  of  BUt.  and  Siog.,  Sttl  (18S9|,  112. 

Tbe  custom  of  many  witnesses  aicnins  the  oertiSoate  surriTed  tt 
WAT80K.  AnnaU  of  Pftil.,  IH,  IM. 
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marriages  by  members  of  the  sect  with  others  not  of  that 
perBnaeioQ,  in  young  couples  'keeping  company'  without  the 
consent  of  their  parents.  In  1725  and  1731,  Chester  and 
Burlington  Monthly  Meetings  sought  the  advice  of  Yearly 
Meeting  upon  these  subjects,"  and  decisions  were  sub- 
seqnentiy  rendered  in  the  negative  on  every  point.' 

A  register  of  marriageB  was  kept  through  a  custodian 
appointed  by  the  monthly  meetisg.  From  the  records  of 
the  Philadelphia  society,  which  have  been  preserved  "for 
the  first  thirty-two  years  of  the  city,"  it  appears  that  the 
first  marriage  solemnized  was  that  of  Thomas  Smith  and 
Priscilla  Allen  in  1082;  and  they,  says  Watson,  "had  before 
passed  one  Meeting  in  the  Isle  of  Wight." '  The  monthly 
meeting  was  a  mighty  power,  and  it  kept  a  sharp  eye  on  all 
the  social  goings  and  comings  of  its  members.'  In  fact,  the 
constant  surveillance  of  the  meeting  over  the  daily  life  of 
the  individual  reminds  one  of  the  way  in  which  domestic  con- 
duct and  private  business  were  dealt  with  by  provincial  law 
and  town  ordinances  in  the  New  England  colonies.*  Court- 
ship, espousal,  and  marriage  were  looked  after  much  in  the 
same  spirit.  The  Quaker  maid  was  lucky  if  she  might 
receive  her  lover  on  the  "stoop"  in  presence  of  father  and 
mother.'  The  Friends  were  not  content  with  the  publicity 
given  by  posting  the  intention  of  marriage  as  prescribed  by 

I  Watsok,  <ip.  cil..  Ill,  Ul.  '  /bid.,  I,  SQSi  III,  431. 

*Tbs  maetins  BometiDivs  look  part  Id  tlw  cldt  admiolHtratioa.  Thas  oom- 
niltOH  were  frequeotly  npiioiatod  b^  the  PhlL^olphia  mnetiiiff  to  laj  ont  roads; 
lbid.,I.IK. 

>  <y.  HowAKD,  tocdl  Ooatt.  fii(t„I,  US. 


•RtKLK.  • 

Among  Friends," 

JV™  Krv.  Mas..  Sapt.,  1898,  SO. 

Coartahip  and 

■uirrl.. 

Dloeelj  hodgiid  nr 

oiud.    Friends  were 

enjoined  as 

e  vithoot  the  ooDsont  ot  the  mooliUR,  agsiost 

marrrlo*  ao 

I  trot  a  Friend, 

wUnn 

'k«pi 

omannota  Friend;  itgaioat 

toiag  to  vedd 

agaiDst  bein, 

{ 'married  bj  a 

priest.' 

Htf a  enjoined  also 

■to  bo  doaroteiifl 

belore  beiaK 

eoncemed  with 

rria«e.    Widows  and 

widowers  ve 

tom.rr 

fWrnlQ 

too  8«ifll,;'o<il 

lo  iBt  Iboir  mindfl  « 

nother  hnsband 

orwifn 

■ndk 

nahlp  WHS  lo  be  caredilly  regarded  in 

thinking  ot  weddlnc."-/Utl., 

1«,  S);  c/.  Watson,  ArutaU  14  Fhil.,  Ill,  (31. 
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the  law.  In  addition,  it  was  the  daty  of  the  betrothed  couple 
to  ask  their  own  banns,  or  to  ^pass  the  meeting/'  as  it  was 
called  in  solemn  phrase.  ^In  the  intense  silence  of  the 
Quaker  assembly  the  man  arose  from  his  seat  on  his  side  of 
the  meeting  and  said  formally:  *I  intend  to  take  Dorcas 
Macy  to  be  my  wife  if  the  Lord  permit.'  Dorcas  thenarose 
on  the  woman's  side  of  the  aisle  or  partition  and  said  in 
turn:  *I  intend  to  take  Jonathan  Coffin  to  be  my  husband  if 
the  Lord  permit.' '  A  committee  of  ^weighty  men  and 
women'  was  then  appointed  to  learn  'the  conversation  and 
clearness  of  the  parties' — that  is  to  learn  specially  whether 
either  were  entangled  in  any  other  matrimonial  engagement. 
If  the  report  of  these  inspectors  proved  favorable,  the  *con- 
tinuance  of  the  intention  of  marriage'  was  permitted,  they 
were  liberated  to  proceed  according  to  the  devout  order  of 
truth,'  and  the  engaged  pair  were  said  to  have  'passed  meet- 
ing.' But  sometimes  the  committee  of  inspectors  discovered 
obstacles,  or  'disorderly  walking,'  or  a  previous  flirtation. 
There  still  was  redress;  the  offender  bad  to  make  a  self- 
condemnation  and  apology  for  his  offense,  in  meeting,  the 
next  First  day,  in  some  such  words  as  these:  'Friends,  I  am 
very  sorry  for  my  transgression,  and  desire  mercy  from  God 
and  forgiveness  of  all  the  people  of  God  whom  I  have 
offended.'  The  marriage  was  usually  then  permitted.  If  a 
sober  young  Friend  sought  a  wife  in  another  town,  his  home 
meeting  sent  him  off  fortified  with  a  certificate  enumerating 
his  virtues.     One  such  ran  partly  thus: 

'He  is  of  sober  and  orderly  behaviour;  a  frequenter  of  our 
Meetings  and  in  good  Eunity  with  us ;  is  clear  of  all  Women 
hereaway  on  account  of  Marriage  so  far  as  we  can  find;  soe 

1  It  Beems  to  have  been  cnstomary,  at  least  in  some  meetings,  to  file  the  notioo 
in  writiDf?  for  permanent  record.    The  form  was  as  follows : 

'*We  the  sabscribors,  A.H..  son  of  C,  and  D.  B.;  and  F.  G.,  daughter  of  H., 
and  I.  (>.,  purpose  taking  each  other  in  marriage,  which  we  hereby  offer  for  the 
approbation  of  Friends."— Applboabth,  **  Quakers  in  Pennsylyania,"  J,  H,  U,  &, 
X,40e. 
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we  recommend  him  to  yoar  further  Care  in  accomplishing 
their  Intending  Marriage."" 

Faithful  Friends  were  enjoined  by  the  meeting  not  to 
marry  out  of  the  society;  and  bo  the  worldly  lover  was 
sometimes  forced  to  torn  Quaker  or  "lose  his  bride."  On 
the  other  hand,  says  Earle,  if  a  Friend  took  a  wife  "out  of 
meeting,  be  might  by  profoundly  humbling  himself,  and 
acknowledging  bis  error,  still  be  retained  in  the  society, 
though  for  a  time  not  in  good  report.  No  Quaker  groom 
could  express  contrition  for  an  offense  in  'marrying  out  of 
meeting,'  nor  indeed  submit  patiently  to  discipline  for  it 

without  unmanly  disloyalty  to  his  confiding  consort 

One  reads  thus: 

"'To  the  Monthly  Meeting  of  friends  now  in  meeting  at 
80.  Kingston.  I  through  Inattention  to  the  Lights  of  Christ 
have  Married  a  wife  out  of  the  good  order  of  Friends,  neither 
was  she  a  member  of  their  Society,  Therefore  now  being 
Sincible  that  their  Rules  and  orders  therein  is  Cousistant 
with  truth,  and  Seeing  the  Error  of  My  Doings,  am  sorry 
for  my  Transgression  therein,  and  Desire  friends  to  pass  by 
my  offense,  and  still  Continue  their  Csre  for  me,  desiring  I 
may  be  preserved  to  walk  according  to  good  order  for  time 
to  come.'"* 

As  already  suggested,  the  Pennsylvania  Friends  indulged 
in  much  good  cheer  and  sometimes  in  lavish  display  at  the 
wedding  time.  A  description  given  us  by  the  annalist 
Watson  may  serve  for  the  purpose  of  comparison  between 
their  nuptial  festivals  and  those  practiced  by  their  New  Eng- 
land contemporaries,  "The  wedding  entertainments  of  oldeu 
times,  he  says,  "were  very  expensive  and  harassing  to  the 
wedded.  The  house  of  the  parent  would  be  filled  with  com- 
pany to  dine;  the  same  company  would  stay  to  tea  and  to 
Bupper.     For  two  days  punch  was  dealt  out  in   profusion. 

,  "AtDong  FrisndBi"  t/ta  Bng.  Mao..  Bapt..  1S9B,  SO.  i  [bid,,  SL 
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The  gentlemen  saw  the  groom  on  the  first  floor,  and  then 
ascended  to  the  second  floor,  where  they  saw  the  bride." 
Every  man  present,  even  though  hundreds  were  invited,  was 
privileged  to  kiss  the  bride  and  to  repeat  the  process  each 
day  while  the  feast  lasted.  These  were  the  same  persons 
who  had  signed  the  marriage  certificate  in  the  meeting. 
Sometimes  the  ''married  pair  for  two  weeks  saw  large  tea 
parties  at  their  home,  having  in  attendance  every  night  the 
groomsman  and  bridesmaids.'*  All  this  was  not  enough. 
"When  these  ....  entertainments  were  made,  it  was  ex- 
pected also  that  punch,  cakes,  and  meats  should  be  sent  out 
very  generally  in  the  neighborhood  even  to  those  who  were 
not  visiters  in  the  f amily .'* '  In  some  towns  another  writer 
tells  us,  "the  custom  was  after  a  wedding  to  set  a  table  in 
front  of  the  house  and  feast  all  passers-by.  In  the  country 
Quaker  brides  had  an  '  inf are '  or  wedding  treat,  often  so 
liberal  as  to  be  a  serious  drag  on  the  family  that  provided 
it"  Moreover,  it  should  be  noted  that  the  great  wedding 
festival  had  been  preceded  by  a  similar  feast  or  "treat"  at 
the  first  "passing  of  the  meeting,"  when  the  banns  were 
published.'* 

Such  excesses  seem  inconsistent  with  traditional  Quaker 
sobriety.  One  is  astonished  that  they  could  have  been 
tolerated  so  long.  But  at  length  it  was  decided  that 
"passing"  in  one  meeting  should  suffice.'  To  lessen  the 
expenses  the  Philadelphia  society  in  1716  "advised  no  extra- 
ordinary provision  for  weddings,  and  the  avoidance  'as  much 
as  may  be  of  inviting  those  not  under  our  discipline.'"* 

1  Watson,  Annals  of  Phil.,  1, 178,  50S. 

2EABLB,  loc.  ctf.,  21.  "In  Philadelphia  not  only  did  the  friends  of  the  bride 
and  ^room  come  and  eat  and  drink  and  all  kiss  the  bride,  but  every  evening  for  a 
week  the  entire  bridal  party  received  friends,  and  again  the  bride  ran  a  ganntlet  of 
kisses.  When  Mrs.  Robert  Erwin  received  her  wedding  visitors,  four  hnndred 
gentlemen  came  in  two  days,  ate  the  wedding  cake,  drank  the  wedding  punch  and, 
doubtless,  all  kissed  her.''— T&td.,  21. 

»  Watson,  op.  cit.,  I,  504.  *  Eable,  loc.  ciL 
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So  the  old  frivolities  *'  were  relegated  to  the  limbo  of  exploded 
vanities,  and  matrimonial  aUiances  were  attended  with  no 
other  ceremony  than  that  of  the  parties  taking  each  other 
by  the  hand  in  public  meeting  and  avowing  their  willingness 
to  enter  the  connubial  state.''  The  certificate  was  then 
entered  in  the  record  book  of  the  meeting  and  the  celebra- 
tion was  complete/ 

1  AppLsaABTH,  **  Qoakera  in  Pa.,**  J>  B,  U,  &,  X,  IIB,  408,  who  giyes  a  disenssioii 
of  Qaaker  weddings,  following  Watsow.  Gobdow,  HUt,  qf  Pa,^  70, 557,  hai  a  brief, 
ooooiae  aoooant  of  the  marriage  law  of  the  pzovinee. 


CHAPTER  XV 

DIVORCE  IN  THE  AMERICAN  COLONIES 

[BiBLioGRApaicAL  NoTs  XV.— The  most  valuable  original  material 
for  the  bis  tor  J  of  divorce  in  Massachusetts  during  the  period  ot  the 
first  charter  is  afforded  by  the  decisions  or  the  court  of  assistants  in 
the  exercise  of  its  primary  jurisdiction.  These  may  be  found  in  Vol.  I 
ot  the  Colonial  Secorda,  to  September?,  1641;  the  Barlow  MS.  Record) 
of  the  Court  of  Aasixtants,  October  28, 1611,  to  March  5, 1643/41;  pub- 
lished by  Wbitmore  in  Bibliagraphical  Sketch  of  the  Laws  of  the  Matt. 
Co/onff  (Boston,  1B90);  and,  after  an  interval  tor  which  the  record  is 
tniasing,  in  Noble's  Records  of  the  Court  of  Assistants,  March  3. 1673,  to 
March  23, 1691/92  (Boston,  1901).  A  number  of  esses  have  been  found 
in  the  MSS.  Early  Court  Files  of  Suffolk,  supplemented  by  the  MSS. 
Records  of  the  County  Court  of  Suffolk,  and  the  MSS.  Records  of  the 
County  Court  of  Middlesex.  The  Jtfci»sacAwse((s  Colonial  Records  are, 
of  course,  very  important.  There  Is  an  instructive  passage  in  the  first 
volume  ot  Hutchinson's  Hisforj/o/Jlfass.  (Salem,  1795);  and  much  aid 
has  been  ^ven  by  Whitmore  in  the  work  already  cited ;  Newhall, 
Ye  Oreatand  General  Court  (Lynn,  1897);  Goodwin,  Pilgrim  Repub- 
lic (Boston,  1888);  and  Cowley,  Our  Divorce  Courts  (LowoU,  1880). 
The  last-named  work  in  part  had  already  appeared  in  the  Albany 
Law  Journal,  XX  (Albany,  1879).  It  may  be  read  in  conncctioa 
with  the  same  writer's  Famous  Divorces  of  All  Ages  (Lowell,  1878); 
and  his  Browne's  Divorce  and  its  Oonseguewces  (Ijowell,  1877).  For 
the  period  ot  the  second  charter  the  divorce  record  is  mining  until 
1739.  Between  that  date  and  1T60  the  Suffolk  Files  already  mentioned 
yield  eleven  cases.  From  1760  to  1786  there  is  a  continuous  and 
apparently  complete  record  in  a  MS.  "Divorce"  book  in  the  office 
of  the  clerk  ot  the  supreme  judicial  court  for  Suffolk  county. 

An  interesting  petition  may  be  found  in  the  eighth  volume  of  the 
CoUections  of  the  New  Hampshire  Hi*torical  Society ;  and  in  general 
for  all  the  New  England  colonies  the  records  and  the  various  collectiooa 
of  laws  mentioned  in  Bibliographical  Note  XII  have  been  used. 
Durfee,  Oleanings  from  the  Judicial  History  of  Rhode  Island 
(Providence,  1883),  and  Arnold,  History  of  the  State  of  Rhode  Island 
(New  York,  1874),  are  also  helpful.  Trumbull,  Appeal  to  lAe  PuWio 
(New  Haven,  1788),  gives  some  statistics  in  connection  with  the  alleg^ 
laxity  ot  Connecticut  divorce  taws;  but  historically  his  statements  are 
misleading  and  very  inaccurate- 
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In  the  Boutbern  colonies  the  English  divorce  laws  wore  in  abej- 
■nce,  except  in  coHe  of  separate  alimony.  The  meager  materiBla  exist- 
ing  (or  a  "negative"  sketch  are  theretore  derived  almoHt  whotl]'  from 
the  judicial  decisions.  Among  these^cited  more  fully  in  the  foot- 
notetj  — the  most  instructive  are:  tor  Virginia,  Fulcher  v.  Fulcher,  in 
1  Palmer's  Calendar  of  Va.  State  Papers  (Richmond,  1875),  29;  Purcell 
V.  Purcell,  4  Hening  and  Muntord's  Reporti  (Richmond,  1K4),  506;  and 
Almond  v.  Almond,  4  Randolph's  Reports,  682,  or  15  American  Dtciaiom, 
781.  For  Marj-land,  Oalwith  v.  Galwitb,  4  Harris  aod  McHenry's  Md. 
Reporti  (Annapolis,  1818).  477;  Farnshill  v.  Murray,  1  Bland's  Reportty 
479,  or  18  American  Deciiiong,  344;  Helms  v.  Franciacua,  2  Bland's 
Reports,  5*4,  or  20  American  Dedsionn,  402;  Wallingsford  v.  Wallinga- 
ford,  6  Harris  and  Johnson's  Reports,  4S5;  Macnamara's  case,  Scott's 
case,  Govane's  case,  all  in  2  Bland'a  Reports,  566,  568,  570;  Crane  v. 
Meginnis,  1  Gill  and  Johnson'3  Ch.  Reports,  468,  or  19  American 
Deeuions,  237;  Wright  v.  Wrights  Leeeee,  2  Jlfd.  Report*,  429,  or  56 
American  Decisions,  723;  and  Jamison  v.  Jamison,  4  Md.  Ch.  Reports, 
889, 295.  For  Georgia  see  Finch  i:  Finch,  14  Georgia  Reports,  362;  and 
especially  Head  v.  Head,  2  Kelly's  Reports,  191. 

The  New  York  Colonial  JUSS.  preserved  in  the  State  Library  at 
Albany  have  yielded  several  documents  of  importance  for  the  chapter. 
Cadwallader  Golden,  the  last  governor  of  the  province,  has  an  instruc- 
tive pasaage  in  his  Letters  on  Smith's  Hittory  of  New  York:  Collections 
Nev)  York  Historical  Society,  Fund  Series,  1, 1868,  showing  that  in  the 
early  period  divorcee  were  granted  by  the  royal  governors.  Varioufi 
cases  and  illustrations  have  been  gleaned  from  Gerard,  The  Old  Sladt 
Buys;  Valentine,  Manual  of  the  Corporation;  Records  of  New 
Amsterdam;  Munsell,  Annals  of  Albany;  Duke  of  Yorke's  Book  of 
Laics:  New  Jersey  Archives;  O'Callagban,  Ordinances ;  and  especially 
O'Callaghan  and  Fernow,  Documents  —  all  of  which  have  been  described 
in  Bibliographical  Note  XIV.  A  number  of  extracts  from  old  records 
have  been  borrowed  from  Alice  Morne  Earle's  excellent  book  Colonial 
Days  in  Old  New  York  (New  York,  1896);  and  among  the  decisions 
cited.  Chancellor  Kent's  opinion  in  Williamson  v.  WilUamson,  John- 
son's Chancery  Reports,  488.  491;  and  that  of  Chancellor  Walworth  in 
Wood  V.  Wood.  2  Paige's  Chancery  Reports,  108,  111,  bearing  on  the 
validity  of  the  common  law  in  the  province,  are  of  special  interest. 

The  materials  for  Pennsylvania  are  furnished  by  Linn,  Charter  and 
Laws;  the  Colonial  Records  of  Pennsylvania;  Bioren,  Laws  (Phila- 
delphia, 1803);  and  Gordon.  History  of  Pennsylvania  (Philadelphia, 
1829).  Lastly,  for  the  entire  group  of  colonies,  Kent,  Commentariei 
(Boston,  1884);  Story.  Commentaries  (Boeton.  1891);  and  particularly 
Bishop,  Marriage,  Divorce,  and  Separation  (Chicago,  1891),  have  been 
of  service.] 
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I.      IN   NBW   ENGLAND 

Undeb  normal  conditions  civil  divorce  is  the  counterpart 
of  civil  marriage.  Naturally,  in  the  New  England  colonies 
the  same  influences  which  determined  the  rise  of  civil  mar- 
riage secured  also  the  adoption  of  a  liberal  policy  respecting 
divorce.  In  each  case  there  was  a  reaction  against  the 
forms  and  abuses  of  the  ancient  canonical  and  ecclesiastical 
systems;  while  at  the  same  time  the  innovations  were  in  a 
measure  sustained  by  appeal  to  the  Levitical  code.  Every- 
where as  a  result  the  ideas  of  the  Beformation  Fathers — the 
general  trend  of  Protestantism — found  effective  expression 
in  statute  and  judicial  decree.  For  in  most  respects  through- 
out New  England  the  broad  modem  doctrines  of  the  Refor- 
matio Legum  of  Edward  VI. 'a  commission,  though  scarcely 
even  now  completely  victorious  in  the  mother-land,  were 
from  the  outset  put  in  practice  by  both  Puritan  and  Separa- 
tist. The  American  legal  conception  of  divorce  as  pertaining, 
not  to  the  criminal,  but  exclusively  to  the  civil  jurisdiction, 
had  its  birth  in  the  seventeenth  century.'  In  all  the  New 
England  colonies  the  canonical  decree  of  separation  from 
bed  and  board  was  practically,  though  not  entirely,  aban- 
doned. On  the  other  hand,  a  dissolution  of  the  bond  of 
matrimony  was  freely  granted  for  various  causes,  such  as 
desertion,  cruelty,  or  breath  of  the  marriage  vow;  and 
usually,  though  not  always,  the  husband  and  wife  were  dealt 
with  as  equals  before  the  law.  These  general  principles 
will  be  illustrated,  somewhat  in  detail,  by  reference  to  the 
history  of  the  particular  provinces. 

a)  Massachusetts. — For  the  Bay  Colony  we  have  a  con- 
cise summary  from  the  pen  of  Governor  Hutcbioson,  who 
presided  in  the  divorce  court  for  many  years.  "In  mattere 
of  divorce,"  he  says,  "they  left  the  rules  of  the  canon  law 
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out  of  the  question ;  with  respect  to  some  of  them,  prudently 
enough.  I  never  heard  of  a  separation,  under  the  first 
charter,  a  metisa  et  ihoro.  Where  it  is  practised,  the  inno- 
cent party  often  suffers  more  than  the  guilty.  In  general 
what  would  have  been  cause  for  such  a  separation  in  the 
Bpiritual  courts,  was  sufficient,  with  them,  for  a  divorce  a 
vinculo.  Female  adultery  was  never  doubted  to  have  been 
sufficient  cause ;  but  male  adultery,  after  some  debate  and 
consultation  with  the  elders,  was  judged  not  sufficient. 
Desertion  a  year  or  two,  when  there  was  evidence  of  a  deter- 
mined design  not  to  return,  was  always  good  cause;  bo  was 
cruel  usage  of  the  husband.  Consanguinity  they  settled  in 
the  same  degrees  as  it  is  settled  in  England  and  in  the 
levitical  laws." ' 

By  the  code  of  1660  the  court  of  assistants,  sitting  twice 
a  year,  is  given  authority  to  hear  and  determine  "all  causes 
of  divorce."'  This  is  the  only  extant  law  on  the  subject  for 
the  period  of  the  first  charter.  It  is,  however,  almost  cer- 
tain that  the  assistants  in  the  "quarter  courts,"  or  other 
tribunals,  possessed  such  jurisdiction  from  the  beginning. 
It  is  probably  intended  to  be  covered  by  the  authority  con- 
ferred on  the  quarter  courts  in  1639 ;'  and  the  evidence  of 
the  Halsall  case  shows  that  as  early  as  1656  "  the  power  of 
divorce  doth  properly  belong"  to  the  court  of  agsistanta. 
From  the  same  case  it  has  been  inferred  that  the  code  of 
1649  may  have  contained  a  like  provision.* 

■  HVTCBIHKIN.  Bill,  of  MaiM.,  I,  39S, 

>WHiTHOBB.Cal.  LatrntrVoM.  (IMO-n),  SS;  (tS7S-88J,  IIR. 

'It  Ie  ordered  *  that  snoh  of  the  masisCrates  aa  sh&U  resids  in  or  nesr  BoatoD, 
DT  any  A,  4.  or  S  of  them,  tbs  GoTsmor  or  Deputy  to  ba  one,  Bhall  have  power  to 
ueemble  together  upon  tbs  last  Srtb  day  ot  tbe  eishth,  eleTsntli,  saoond,  and  Ofth 
month.  e»ery  year,  and  then  and  there  tohear  and  determine  all  civil  eausea  whereof 
the  debt  or  trespass  and  damages  shall  Dot  exceed  £X,  and  nil  orimiDal  Miues  not 
extendiDg  to  lite,  or  member,  or  twniahment.  acoordiug  to  the  eouree  of  the  Coarta 

[6.  In  IBIS  the  □omberofduohooarts  was  reduced  totwo:  Ibid.,  II,»»:  III.  17&. 
•In  the  petition  for  divorce  in  the  HaliaU  case  the  counsel  for  the  plaintiff 
■:  "  Bot  ODDsideiiDB  the  power  ot  diToroe  doth  properly  belong  to  the  Honored 
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Neither  the  right  of  appeal  nor  the  causes  or  kinds  of 
divorce  are  defined  by  the  statntes.  Information  regarding 
these  important  points  mnst  be  songht  in  the  cases  them- 
selves. As  a  result  of  the  failure  of  positive  legislatioii, 
there  is  a  lack  of  precision  and  harmony  in  the  judicial 
practice  of  the  entire  colonial  and  provincial  eras.  For  the 
period  1639-92,  as  shown  in  Table  I,  forty  actions  for 
divorce  or  annulment  of  marriage  have  been  discovered. 
Thirty-one  of  these  are  mentioned  by  Newhall,  Whitmorey 
Goodwin,  and  Cowley,  not  less  than  eighteen  being  found 
by  the  latter  in  the  assistants'  records  for  the  years  1673-92, 
since  edited  by  Mr.  Noble.  ^  The  remaining  nine  cases  are 
here  added  from  further  search  in  the  court  records  and  the 
SufFolk  Files.  The  records  of  the  court  of  assistants  from 
1644  to  1673  are  missing;  else  doubtless  the  list  might  be 
oonsiderably  enlarged. 

The  first  case  thus  far  brought  to  light  is  that  of  James 
Luxford,  elsewhere  considered.  On  December  3,  1639,  his 
bigamous  marriage  was  declared  void  by  the  *^  Court  of 
Assistants  or  Quarter  Court;"  and  very  righteously  "all 
that  he  hath"  as  a  kind  of  alimony  was  given  to  the  woman 
last  married  and  to  her  children.^  A  similar  instance  of 
having   two   wives   was    dealt   with    in   November,    1644.* 

Conrt  of  assistants  as  is  expressed  in  an  order  of  the  general  Court  (May  16, 1656)  & 
a  president  thor  is  for  it  (namly  Mr.  freeman  sometimes  of  Watertowne)  Sk  the  law 
admitts  it  (paf^e  17).'*— J/^SS.  Early  Court  File»  of  Suffolk,  No.  257.  From  the  laat 
phrase  (in  which  he  roads  "submitts'*  for  '^admitts*')  Whitmobb  thinks  it  **a 
reasonable  surmise  that  this  clause  stood  in  the  code  of  1649,  under  the  title 
Courts  ^' :  Bihliog,  Sketch,  101,  note.  The  general  court,  referring  to  the  same  case, 
declares  that  it  '*doth  properly  belong"  to  the  court  of  assistants:  Mcku.  CoL  Aec, 
IV,  i,  272.  CowLET,  Oar  Divorce  Courts^  10,  mentions  the  error  of  Pautbet,  HmI. 
cf  U.  £f.,  II,  17,  who  says  the  superior  '^courts  had  jurisdiction  in  cases  of  di?oroe.*' 

iC'owLET,  Our  Divorce  Courts,  28-Sl;  Whitmore,  Biog,  Sketchy  99-101,  note; 
Newhall,  Ye  QrecU  and  General  Court,  380-64;  Goodwin,  Pilgrim  RepubUc^  596. 

3  Ma$$.  Col.  Rec.,  1, 283.  For  this  case  and  that  of  Frier  v,  Richardson  see  above, 
ohap.  zii,  p.  159. 

8 Elizabeth  Frier  v.  John  Richardson:  Records  of  Court  of  Astittant^  1641> 
1643/44  (Barlow  MS.):  published  in  Whitmorb,  Bihliog,  Sketch,  zlU;  also  in  Mem. 
Col,  Rec.,  II,  86. 
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Earlier  in  the  same  year  ^' Anne  Clarke''  was  released  from 
her  husband  Dennis  for  desertion,  ''refosing  to  accompany 
with  hir,"  and  for  living  in  adultery  with  another  woman.' 
The  case  of  Joan  and  George  Halsall,  1655-59,  is  especially 
enlightening  regarding  the  early  law  and  procedure  in 
divorce  suits.  Joan's  original  petition  was  presented  to  the 
general  court,  by  which,  as  already  noted,  the  matter  was 
referred  to  the  assistants  for  ''final  determination."  In  a 
later  petition  to  the  last-named  tribunal  the  injured  wife 
complains  not  only  of  her  husband's  ''frequent  abusing 
himself  with  Hester  Lug,"  but  "also  of  his  wicked,  con- 
stant &  unsufferable  expense"  in  "mulled  sack  and  other- 
wise" with  another  woman  of  equally  bad  reputation, 
humbly  asking  that  she  "may  be  dismissed  from  her  in- 
tolerable burden — an  uncleane  yoake-fellow.'"  The  decree 
of  the  court  is  missing,  but  elsewhere  we  learn  that  her 
prayer  was  granted.*  The  fact  is  noteworthy;  for  seemingly 
this  marriage  was  dissolved  solely  for  the  man's  adultery/ 
If  so,  down  to  1776,  as  will  later  appear,  it  is  the  only 
known  clear  exception  to  the  rule  mentioned  by  Governor 
Hutchinson.  The  case  was,  however,  not  yet  ended.  Hal- 
sall  appealed  to  the  general  court ;  and  so,  on  November  12, 
1659,  after  the  decree  of  the  assistants  had  been  in  force 
for  three  years,  it  was  declared  void  and  George  was  allowed 
to  "have  and  enjoy  the  said  Joan  Halsall,  his  wife,  again."* 
Jurisdiction  on  appeal  thus  belonged  to  the  general 
court.     This  is  further  shown  by  the  peculir  case  of  Hugh 

1  Records  qf  Court  of  AssittavUs,  1641-43  (Barlow  MS.) :  published  in  Whttmokb, 
op.  cit.<,  xlii. 

3Tho  two  petitions  are  in  the  M8S.  Early  Court  Files  of  Suffolk,  No.  257;  and  the 
reference  of  the  general  court  in  Mass,  Col.  Red  IV,  i,  272. 

8  Mass.  Col.  Rec.,  IV,  i,  401. 

*  Of  course,  the  alleged  "  wicked  expense  "  may  possibly  have  been  admitted  as 
a  second  ground. 

6  Mass.  Col.  Rw.^  IV,  i,  401.    The  reason  for  Halsairs  petition  is  not  stated.   Was 
it,  perhaps,  that  **  male  adultery  *'  was  not  a  sufficient  ground  of  divorce? 
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and  Dorcas  March,  In  1678,  for  "y"  peace  &  Batisfaction" 
of  hie  conscience,  Hugh  asked  the  court  of  assistants  to 
decide  whether  he  might  legally  retain  Dorcas  as  his  wife, 
alleging  that  her  former  husband  was  living  and  hinting 
that  a  divorce  from  him  had  never  been  secured.  With 
much  parade  of  law  and  logic,  in  a  long  and  vague  petition, 
probably  drafted  by  his  attorney,  he  betrays  far  more 
anxiety  to  get  rid  of  his  spouse  than  to  quiet  the  throes  of 
an  outraged  conscience.  The  secret  of  this  is  clearly  dis- 
closed by  Dorcas  in  the  counter- petition,  written  by  her  own 
band,  and  proving  her  to  be  a  better  lawyer  than  her  hus- 
band's counsel.  It  seems  she  had  been  "  for  some  yeares  y" 
wife  of  Benoni  Blackleach,"  with  whom  she  had  formerly 
lived  in  Connecticut.  About  nine  years  before  the  present 
I  action  Blackleach  "  was  taken  in  a  crime  worthy  of  death  by 

y*  Law,"  but  be  escaped  from  his  captors.  Six  months 
thereafter  he  sent  her  a  letter  eayiug  he  dared  not  call  her 
his  wife,  and  subscribing  himself  her  "friend  not  hosband." 
Later,  not  knowing  for  six  years  whether  he  was  living  or 
dead,  Dorcas  came  to  her  friends  in  Massachusetts,  bringing 
with  her,  on  the  advice  of  "y"  honored  Gouemor  Winthrop," 
the  "testimonya"  sworn  against  her  guilty  consort.  These, 
together  with  a  petition  for  the  determination  of  her  status, 
flhe  laid  before  "y"  honord  Court  in  Boston,"  Governor  Win- 
throp being  present  when  the  case  was  "agitated."  This 
tribunal  adjudged  her  a  "free  woman,"  as  "some  of  y* 
I  honored   Magistrates   did    tell"   her.'     Presently   she   was 

solicited  in  marriage  bj  March,  he  giving  her  an  "Ingage- 
ment  vnder  his  hand  of  one  hundred  pounds  of  y"  best  of 
^^^^   his  estate,"  promising  "y'  he  would  remove  his  children 
^^^K  from  him  y'  they  might  not  make  any  disturbance  between" 
^^^H  them.     Then   they    were    "published,"   joined    in   wedlock 
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**by  y®  honord  Deputy  Gtovemor,"  and  thereafter  "Lived 
comfortably .*'  Next  we  reach  the  heart  of  the  bnsineeB. 
Hugh's  children  "liveing  in  y^  familie''  did  ^'shamefnlly 
slight*'  her,  purloining  from  her  box  the  said  ^'writing''  of 
a  hundred  pounds;  and  their  father  disowned  her  as  his 
wife.  This  conduct,  she  suggests,  is  due  to  a  desire  to 
**please  his  children"  rather  than  to  the  scruples  of  a  tender 
conscience.  The  magistrates  were  not  moved  by  her  plea. 
According  to  the  record,  "It  was  put  ....  whither  Hugh 
March  &  said  Dorcas  might  still  lawfully  live  as  man  & 
wife ;"  and  "the  Court  Resolved  it  in  the  Negative."*  With 
this  decree  Hugh  was  not  content  So  on  October  2,  1678, 
he  prays  the  general  court  "to  put  a  full  Determination  to 
the  case."  After  a  fortnight  that  body  responded  by  over- 
ruling the  lower  court's  decision,  and  declaring  that  the 
"aajd  March  ought  to  take  the  sajd  Dorcas  &  reteyne  hir 
as  a  wife,  and  to  obserue  &  fullfill  the  marriage  covenant 
according  to  his  Engagement."' 

In  166S  a  petition  to  the  county  court  of  Suffolk  for  a 
"bill  of  divorce''  was  referred  to  the  assistants,  because  it 
*'wa8  not  proper  to  the  cognizance"  of  the  former  body.* 
On  the  other  hand,  in  the  exercise  of  its  superior  authority 
a  case  might  be  sent  to  the  lower  court  with  power  to  render 
a  final  decree.  Thus  in  May,  1656,  was  so  referred  '•  unto 
County  Court  of  Charlestown"  the  {petition  of  William 
Clements  of  Waterto¥ra,  ''craving  a  divorce  from  his  wife 
who  for  several  years  hath  rvfused  marriage  fellowiship 
him.''*    The  lower  court  proved  conservative.     Not  only 


1  irSS.  £aHf  Omrt  Fii^  c/^^^oU,  N\x  1741  vSept.  9  . 

i  C:x»  of  Chrii4v-»ph«T  aad  EXiuh^th  Lavsoa :  lfS&  E^riy  OymrS  Fi^ts  <f  Ci^fv^k. 
Nvv  AX  Tlioa^  tb«  decr««»  in  this  cvls«  bAS  cot  be«n  discoT^red.  is  is  ceriAin  tv>»n 
il  cjiaae  befon^  ih«  ASBsd^uuxt^ :  for  U>«  Papers  la  ihe  pc>»M^edi:ufCS  xre  ac^rkwi  "  \ 
<\Hpta  E[dw;u>i]  Bisvsoa]  SC«c.]  ~.  In  the  N&il«r  caisft.  inM:2i.-s=:<«i  be«>v.  there 
«aail<r  mfwigacg  frcMo  the  cooatT  coort  to  th*  cv>crt  of  &s5Ls4^::ts^ 

«iraiii^  CU.  Aer..  FV.  u  aH  30:  c/.  WsmoBS.  Cb4.  Lon  ^  M^n.  .»BD-:r .  HSl 
Boie. 
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a  divorce  denied,  but  tlie  couple  were  commanded  to  "own 
each  other  according  to  their  marriage  covenant,"  on  pain 
of  being  "  severely  puniahed"  for  refuaaL' 

The  general  conrt  was  at  once  the  legislature  and  the 
Bupreme  judicial  tribunal  of  the  colony.  In  relegating  the 
trial  of  divorce  auits  to  the  court  of  aBSistantB  it  by  no 
means  surrendered  its  right  to  exercise  the  primary  jurisdic- 
tion, A  number  of  casea  make  it  almost  certain  that  it 
entertained  and  decided  such  cases  in  the  first  instance. 
William  Palmer  was  so  divorced  in  1650.*  Two  years  later 
Dorothy  Pester,  having  waited  "w""  patience  tenn  yeeres  for 
the  retonrne  of  her  hnsband"  William,  prays  "that  she 
might  not  still  be  held  in  such  bondage."  Whereupon  the 
court  mercifully  granted  her  "  libortje  to  marry  when  God 
by  his  providence  shall  afoord  her  an  Oppertunitje." '  In  the 
same  way  in  1654  Dorcas  Hall  was  released  on  account 
of  the  desertion  and  other  misconduct  of  her  spouse.* 
"Rachel  Langton,  or  Vemey,"  was  set  "free  from  her  late 
husband,  Joseph,"  in  1661,  no  cause  being  assigned."  In 
1663  the  petition  of  Margaret  Bennet  in  behalf  of  her 
daughter  Mary  White  was  denied.'  A  decree  was  granted 
in  a  peculiar  form  in  1670.  In  answer  to  the  petition  of 
Elizabeth  Stevens,  whose  husband  bad  deserted  her  and 
been  guilty  of  "familiarity"  with  another  woman,  the 
"Court  judgeth  it  meete  to  declare,  that  the  petitioners 
marrying  again  another  man  shall  not  be  indangered 
thereby  as  a  transgression  of  our  lawea."  '  The  petition  of 
Mary  Maddox  iu  167S  allegea  that  her  husband  Henry  had 
been  absent  unheard  of  for  "a  thirteen  yeares."     She  was 


1  UBS.  Rec.  of  the  Omnty  Court  of  MiMlttex.  I. 
of  "  Uary  Uatebiler  "  wax  relernd  for  Mttlament  to  I 
CM.  Bee..  IV,  i. 


B  oonntir  eaart  of  York :  Mom 


1  Ibid..  XL 

*n>ia.,iU,3S0:  IT.MS 

■Harr  eomplaiaed  ol  li 

Id.,  IV,  11. 4ffi. 


•/WrI.,  BB;  m.  ITT. 
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accordingly  freed  from  the  conjogal  bond  and  put  "at 
liberty  to  dispose  of  herself  as  she  shall  see  meete.'"  Very 
generous  alimony  is  sometimes  allowed  the  injured  woman. 
On  October  15,  1679,  because  Augustine  Lyndon  "  hath  in 
so  many  Particulars  Broken  Covenant,"  his  wife  Mary  is 
granted  a  full  divorce,  besides  being  awarded  two-thirds  of 
her  husband's  lands  and  the  "small  matter  that  now  Be- 
maineth  in  Deacon  Allen's  hands"  for  the  use  of  herself 
and  children,  "till  the  County  Court  shall  take  further 
Order."  The  next  day,  on  a  second  petition,  additional 
property  is  decreed  to  the  "late  wife  of  Anguetine  Lyndon 
now  Mary  Sanderson,"  showing  apparently  that  she  was 
permitted  to  resume  her  maiden  name.'  The  eight*  divorces 
just  enumerated  are  all  granted  by  the  general  court  oa 
petitions  precisely  similar  to  those  regarding  other  matters 
dealt  with  by  that  body  in  the  first  instance.  To  all  intents 
and  purposes  they  are  "legislative"  divorces;  as  much  so, 
in  fact,  as  are  those  so  often  sanctioned  by  the  state  legisla- 
tures during  the  present  century. 

The  remaining  cases  mentioned  in  the  table  are  for  the 
most  part  very  simple  and  require  but  little  comment  here. 
Two  are  only  known  from  incidental  notice  in  other  record&* 

1  rbid.,  V.  1B8. 

>U8S.  EaTly  Court  Filet  cf  a%iffotk.  Ha.  1107.  This  dgcnment  begins:  "AtB 
Qenorall  Court."    The  case  Is  also  io  UatM.  Col.  Btc.,  V,  ZU,  3tB. 

a  Tbo  dEtoroo  of  James  Slriffe  vaa  also  granted  "Att  a  Oenorall  Court  held  Tpoii 
tbeVine;Brd":Plpm.  CDLAec.,  V.tt.    SwHnbaoetioab)  below. 

id  Freeman  (belora  1656)  and  Ph.iljp  Wharton 
id  in  the  HoJaall  case.  Cf.  Whithobe,  Col.  Laie» 
IS :  "  Samuel  Freeman  had  a  wile  Appbia,  and  it 
arrlad  Oor.  Tbomss  Prance  of  Pljmonth.  tt  baa 
JToroed,  and  married  a  second  time  wbile  Fro^ 
inniso  Deeds  e>amlnatioa."  The  eacoud  case  fa 
a  Cirioit  Conrt  at  Boston,  Apr.  30.  1B7B,  Philip 
Wharton  and  Uary  Gridle;,  tcirmeil]'  his  wife,  bound  oyer  to  answer  for  diHirderl; 
and  offoDsive  eobabitina  toaetbei,  having  aned  unt  a  diTorco.  Thej  owned  they  liied 
together.  Bonds  for  Kood  behaTior  llntll  next  court,  especially  to  retialo  from  eaeh 
It  of  tha  Cimnty  0«trt  of  Bvjfolk.  SOS.  Bridentlr  it 
an  name:  cf.  (ha  Nailer  and  LyudoD  cosea. 


(before  1678).  The  first  is  mentioi 
o/ Hou.  (1960-72),  100,  note,  who  t 
has  beeo  tbaiwht  that  his  widow  . 
now  been  soggeated  that  she  was 
man  stayed  in  Goglstid,  but  thiH 
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Four  are  contained  in  the  Suffolk  Files'  In  one  of  these 
the  divorced  husband,  who  had  broken  the  marriage  vow 
and  been  guilty  of  "Inhuman  Carriage  &  Satanic  Cmelty" 
toward  his  wife  and  children,  waa  banished  ten  miles  from 
Boston ;  and  later,  when  he  was  permitted  to  visit  that  town 
on  business,  he  was  required  to  give  bond  "to  be  on  good 
behavior  towards  his  late  wife."'  It  is  significant  that 
during  the  seventeenth  centnry  not  a  single  clear  case  of 
divorce  from  bed  and  board  has  been  discovered  in  any  of 
the  Massachusetts  records.' 

During  the  period  of  the  second  charter  divorce  contro- 
versies  and  all  matrimooial  questions  are  to  be  "heard  and 
determined  by  the  govemoar  and  council," '  whose  decrees 
may  be  executed  by  arresting  and  committing  the  "body"  of 
the  person  disregarding  them."  By  a  law  of  1641  it  had 
already  been  provided  that  the  divorced  wife,  if  the  innocent 
party,  should  retain  her  right  of  dower  in  one-third  of  the 
husband's  real  property  for  life.'  A  later  act  makes  provi- 
sion for  alimony.  The  "superior  court  of  judicature"  is  em- 
powered in  case  of  divorce  or  nullity  to  assign  the  woman 
"such  reasonable  part  of  the  estate  of  her  late  husband  as  in 

■  Cases  ot  Sarah  Helnis,  SepL  9,  1661:  Katherine  Nailer,  1673;  Mbit  Ssndsre. 
Marofa  1, 1614/11;  and  Tfaomas  Winsor.  Sept.  17.  leSS:  alt  in  MSB.  Earlg  Court  Fila  qf 
SKfoIfc.NM.eSI,  1148. 1S60,  £317.  Tbo  Sandors  case  ia  also  In  NoBLE'a  Reconb  (^  [k< 
Onrlii/AiiiiilanU;  Cowsi,  Our  Divorce  Omrti.iX. 

«Tho  NaUer  oase.  Two  years  later  (Uarcli  11,  liU/S}  ve  loam  that  "Edward 
NiTlor  being  Compla^ed  on  (ot  iDtrading  into  his  lals  wines  Katlierln  Nannyi 
Companx  The  Conn  on  hearing  what  waa  Injdlo  the  najd  Najlors  cbarRSdoe  Judge 
Adoolara  hid  bond  la  be  Forfelled."— Noblb'a  Re^ordM  of  Court  o/  AaaitlaiUM^  1. 3Z. 

>  It  Is  Jmjt  poeaible  that  in  the  oase  of  Mary  Drury,  Oct.  10.  IB77.  tbe  decree  is 
Intended  aa  a  eeparalioa  Irom  bod  and  board.  It  Is  loted  "whether  tbe  Conrt 
[probably  the  assbtaatsl  would  deolane  it  a  nollitx,  past  ia  the  DeffBtire.  Whether 
they  wonid  be  oompoUed  tu  Cohabit  past  in  y  Negati™."— VSS.  Earls  Court  File* 
tf  a^otk.  No.  1041.  Four  years  earlier  (ca.  March  &,  16!3)  the  toUowlng  reoonl 
appears:  "In  tbe  case  at  Hugh  Drary  ±  Mary  His  Wife  Tbo  Conrt  after  doe  bearing 
at  the  case  &  enidencen  therein  piodnced  Doe  declare  that  tbey  Doe  enjoine  them 
both  to  Hoe  together  accurdinirto  tbo  ordioaoco  ol  Qod  as  man  and  »ifa."'-NoBLE'B 
Btc.  of  Court  n/  Aiialantt,  I,  Ul. 

•  Nu«.  3, 16fi2:  AcUami  BeioUia,  I,  SI.  °  Jan.  13. 17SS;  ibid..  III.  ItS. 

*1d  Wbttkobb,  Col,  Lnwt  of  Man.  (IttlZ^),  IZ,  the  date  is  glien  as  l6Ui  bot 
I.  Ite.  It  is  1S41. 
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their  discretion  the  circnmstances  of  the  estate  may  admit, 
not  exceeding  one-third  part  thereof. ^^^  As  in  the  earlier 
period,  the  canses  and  kinds  of  divorce  are  not  determined 
by  legislation ;  but  an  act  of  1695  declares  that  the  penalty 
for  "polygamy" — at  this  time  death — shall  not  apply  to 
those  who  marry  when  the  husband  or  wife  has  been  absent 
wilfully  or  unheard  of  "by  the  space  of  seven  years  together."* 
Three  years  later  the  term  of  absence  is  shortened,  the  law 
taking  the  form  it  sometimes  has  in  the  other  colonies.  It 
is  provided  that  "if  any  married  person,  man  or  woman,  has 
lately  or  shall  hereafter  go  to  sea  in  a  ship  or  other  vessel 
bound  from  one  port  to  another  where  the  passage  is  usually 
made  in  three  months^  time,  and  such  ship  or  other  vessel 
has  not  been  or  shall  not  be  heard  of  within  the  space  of 
three  full  years  .  .  .  .  ,  or  shall  only  be  heard  of  under  such 
circumstances  as  may  rather  confirm  the  opinion,  conmionly 
received,  of  the  whole  company's  being  utterly  lost,  in  every 
such  case  the  matter  being  laid  before  the  governour  and 
council,  ....  the  man  or  woman  whose  relation  is  in  this 
manner  parted  from  him  or  her  may  be  esteemed  single  and 
unmarried;  and  upon  such  declaration  thereof,  and  license 
obtained  from  that  board,  may  lawfully  marry  again." ' 

After  1692  the  legislature  does  not  seem  to  have  inter- 
fered in  divorce  suits  either  on  appeal  or  in  the  first  instance. 
In  a  few  cases  the  county  court  of  general  sessions  of  the 
peace  is  found  granting  separate  maintenance.  Thus  in 
1710/11,  on  petition  of  Elizabeth  Goddard,  two  men  are 
appointed  to  examine  certain  accounts  of  her  husband  John, 
and  to  "take  into  their  hands  for  the  use  of  the  Petitioner 
what  shall  appear  to  be  due  to  him."*  In  1725  Dorothy, 
"the  wife  of  John  Jackson  of  Boston  Starchmaker,"  asks  for 
separate  maintenance,  alleging  that  her  husband  had  utterly 

1  June  19, 1686:  Acts  and  Resolves^  I,  209;  c/.  Acts  and  Latcs,  1692-T765j  60. 

2  Jnne  6, 1694 :  Acts  and  Resolves,  1, 171, 172.  3  Dec.  2, 1698 :  ibid.,  353,  354. 
«  Jan.  29, 1710A1 :  MS8,  Records  of  the  Court  of  Oen.  Sessions  of  Suffolk,  1, 225. 
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refused  to  provide  tor  her  support,  and  that  she  "would  run 
the  hozzard  of  her  life  in  case  she  should  attempt  to  Eater 
into  his  houae."  The  court  orders  Jackson  to  take  his  wife 
home,  support  her  according  to  his  ability,  "and  keep  bis 
Majesty's  Peace."  On  refusal,  he  is  required  to  enter  into 
recognizance  in  the  sum  of  fifty  pounds  to  make  Dorothy  a 
weekly  allowance  of  eight  shillings.' 

TABLE  II 

Srraiom  CAsBi  Bsroui  ran  OovKftHos  tno  Coinioti.  o*  HARHACEuaBTTB,  1T3B-40 

(Fonad  in  MSS.  Filtt  o/BvJTolk  Ounts,  Tol.  DCCXCIII) 
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13-fr51 

2B-13-58 
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a5u1' '.  bast? 
Cf'l..  was.  est. 
Adullery 

M.vQid 
U.dla9. 

as 
Si 

Uarinei 

Gent. 

U 
13 

The  history  of  divorce  legislation  is  a  complete  blank  for 
nearly  half  a  century  under  the  provincial  charter.  Between 
1692  and  1739  the  record  of  the  governor  and  council  in 
such  snits  is  entirely  missing.  For  the  next  twenty-one 
jears,  1739-60,  eleven  cases  have  been  gathered  from  the 
conrt  files  (Table  II) ;  while  during  the  following  twenty-six 
years,  1760-86,  a  continuous  and  apparently  complete  record, 
showing  ninety -six  cases,  is  contained  in  a  manuscript  volume 
preserved  in  the  office  of  the  clerk  of  the  supreme  judicial 
court  for  Suffolk  county  (Table  III). 

■  Apr.  2e.  17ZS:  ibid.,  UI.  330.    Fora  BimilBrCBse,8eeiMd.,Sll. 

In  (he  MSa.  BtcortU  oj  Superior  Court  qT  JudicatMre.  1123-30.  fill.  IS4,  mar  be 
fonad  the  foltovin^  entry :  At  a  eonrt  held  for  Barnatable  and  Dnlte'a  Cofi-,  Apr.  &, 
1730,  "Haanah  Harshall,  wife  of  the  BsT.  Joeiah  Marshall,  complaiDsd  that  ihobu 
liTed  with  blm  for  a  considerable  time  iwut  in  dally  teat  of  her  life,  threat*  of  being 
brained,  etc.  Joaiab  appeared  and  made  ansirer-  Hannah  admitted  to  her  oath 
....  Court  directed  and  advised  her  to  keep  at  ber  lather's  hoOHi  until  rorther 
order  from  the  Court  or  from  the  General  Sessions.  Josiab  to  And  snretf  lor  hla 
Tlor."    This  is  the  only  case  in  these  records  between  1735  and  nW. 
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A  glance  at  the  tables  exhibiting  the  more  important 
details  connected  with  these  action8  discloaes  several  impor- 
tant facts.  For  the  period  covered  by  Table  III  the  average 
yearly  number  of  cases  is  less  than  fonr,  although  the  num- 
ber rapidly  increases  after  1780.  It  is  significant  that  in 
twenty-three  out  of  seventy-sis  instances,  for  both  tables, 
vben  the  occupation  is  known,  the  husband  ts  entered  as  a 
"mariner."  The  wife  is  plaintiff  in  sixty-one  out  of  one 
hundred  and  seven  petitions ;  and  in  fifty-three  of  the  ninety- 
nx  cases  listed  in  Table  III  the  defendant,  though  sum- 
moned, fails  to  appear  at  the  trial.  The  courts,  as  in  the 
early  period,  still  hesitate  to  grant  the  wife  a  divorce  when 
the  hnsband's  adultery  is  the  sole  ground  assigned.  Before 
1776  there  is  not  a  single  clear  instance'  of  such  a  divorce, 
although  after  that  date  marriages  are  freely  dissolved  for 
this  cause.  Another  important  innovation  is  of  somewhat 
earlier  date.  Twelve  out  of  the  one  hundred  and  seven 
cases  entered  in  the  two  tables — -about  one  in  nine — are 
separations  from  bed  and  board,  the  two  earliest  occurring 
in  1754.  In  five  of  these  the  petitioner  asks  for  either  partial 
or  absolute  divorce,  as  the  court  may  determine.  Thus  in 
1767  Mary  Fairservice.  whose  husband  was  guilty  of  adul- 
tery and  cruelty  vrith  attempt  to  poison,  "humbly  prays 
that  the  Bonds  of  Marriage  ....  may  be  dissolved, 
or  otherwise  if  ...  .  this  cannot  by  Law  be  done,  that  she 
may  be  divorced  from  Bed  and  Board."  According  to  the 
record  the  husband  appears  to  have  been  overanxious  for  a 
complete  release;  so  the  court  granted  only  partial  divorce 
and  gave  the  wife  alimony,  although  she  had  not  asked  for  it 
in  her  petition.     On  the  other  hand,  in  each  of  the  other  four 

IS  a  full  dissolution  of  the  marriage  bond  was  decreed.* 

Howetsr,  In  Nw.  H  (1^)  and  X  (1771).  Table  ni.  adaltflrr  of  tbs  husband  ia 
bIjp  reason  for  tbs  diioros  mentloDod  in  tbe  decree,  bnt  olber  grounds  are 

■pMiSed  In  tbe  potUioo.    Perhaps  thasa  lahs  be  regard«l  as  ths  earliest  cases  of 

dirorce  for  "malQ  adultery"  during  the  eiffbteantb  ceatury. 
■■  Sea  Table  m,  Nos.  IS,  3S.  33, 3&,  U. 
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Separation  from  bed  and  board  was  prayed  for  and 
granted  in  one  instance  which  reveals  the  fact  that  cruelty, 
however  aggravated,  was  not  regarded  as  sufficient  ground 
for  a  full  divorce.  This  is  the  case  of  Lucy  and  Scipio  Pur- 
nan,  free  negroes,  decided  in  1768.  Although  Scipio  was 
in  ^'good  business^'  and  lived  ^4n  good  fashion, ^^  as  we  are 
told  in  the  petition,  he  turned  his  wife  out  of  doors  and 
refused  to  provide  for  her  support.  Furthermore,  in  1765, 
he  "sold  her  to  one  William  Alford  who  with  the  help  of 
another  man  seized  bound  and  gagged  her  at  midnight  and 
carried  her  oflf  to  Province  of  New  York  and  there  sold  her 
^  being  a  black  woman.^^'  After  again  being  sold  ^^she  ran 
away  back  to  Boston.^'  Nevertheless  Lucy  sued  for  a  mere 
separation  with  alimony  and  the  custody  of  her  child.  The 
court  granted  her  prayer,  except  that  the  child  is  not  men- 
tioned in  the  decree.^  The  conservatism  of  the  court  regard- 
ing this  cause  is  further  disclosed  by  the  case  of  Sarah  Rust 
in  1784.  Li  her  petition  she  asks  for  a  dissolution  of  wed- 
lock on  the  double  ground  of  adultery  and  extreme  cruelty. 
For  lack  of  evidence  as  to  the  first-named  offense  sufficient 
to  warrant  either  full  or  partial  divorce,  her  prayer  was 
denied,  nothing  being  said  in  the  decree  concerning  the 
charge  of  cruelty.  Sarah  then  brought  suit  for  cruelty 
alone,  alleging  that  on  the  fifth  of  June,  "as  she  was  going 
into  the  yard  of  a  dwelling  house  where  a  pitying  friend  has 
given  her  license  to  take  shelter,"  Francis  "waylaid  &  with 
a  club  beat  &  mangled  her  in  a  most  atrocious  and  cruel 
manner,"  attempting  to  take  her  life.  Accordingly  the 
court  allowed  her  a  separation  from  bed  and  board.^     An 

1  Table  m,  No.  21.  This  is  the  only  case  where  custody  of  a  child  is  asked  for. 
In  all  other  cases  where  children  are  mentioned  they  are  already  in  the  hands  of  the 
plaintiff;  and  in  no  instance  are  children  referred  to  in  the  decree.  Separation  from 
bed  and  board  is  usually  panted  for  cruelty  (see  Table  III,  Nos.  Sa,  24, 18,  55, 65,  83a, 
84) ;  but  a  full  divorce  is  never  panted  for  this  cause  alone. 

3  Table  III,  Nos.  83,  83a.  With  this  case  may  be  compared  that  of  Sarah  v. 
William  Vernon  (Nos.  87,  87a,  876).    On  October  16, 1784,  the  wife  asked  for  such 
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earlier  case  constitutee  a  notable  exception  to  the  policy  of 
the  court  touching  another  ground  of  action.  In  1771 
Abigail  Bradetreet  got  a  partial  divorce  from  her  husband 
Joseph,  who  bad  abandoned  her  because  he  had  "married  a 
woman  with  less  money  than  he  might  have  expected."  This 
case  is  unique ;  for  in  no  other  instance  is  separation  granted 
where  desertion  alone  without  adultery  or  cruelty  is  charged.' 
A  few  other  cases  illustrating  general  facts  or  principles 
may  be  mentioned.  In  only  one  instance  is  the  common- 
law  action  against  the  adulterer  referred  to.'  Suits  for 
divorce  or  nullity  on  the  ground  of  bigamous  marriages  are 
of  frequent  occurrence.'  On  October  16,  1751,  Ezekiel 
Eldridge,  indicted  for  feloniously  taking  two  wives,  pleaded 
guilty  and  "pray'd  the  Court  that  he  might  be  allow'd  the 
Benefit  of  the  Clergy  which  was  Granted  him."  He  was 
"thereupon  burnt  in  the  hand  in  the  face  of  the  Court"  and 
allowed  to  "go  without  day  Paying  Costa."  Thereafter  one 
of  his  victims  secured  a  divorce  and  his  marriage  with  the 
other  was  declared  null  and  void.*  In  six  cases  the  decree  is 
preceded  by  previous  written  or  oral  agreement  by  the  parties.* 

relief  oa  the  "laws of  tha  load"  proTids,  ebargintl  hat  biubaod  wlCb  adulter j  and 
orneltr.  Tbecoart  tooDd  thaeTidence  Insnfflcienl  foreither  kiod  oldiTorcs:  bnCon 
Jul;  n.  17(6,  the  rairriaga  was  dissolTad  od  the  grovad  of  adoJtflrj  aloae.  Singii- 
larl;  eoongh.  her  petition  (or  allmoDi  a!)  days  later  iraa  denied. 

iTablfl  m.  No.  i».  Cf.  Nns.  3!  and  SO,  where  mirriage  is  diainlTKl  for  desertion 
aooompaulsd  bi  sdoltery  (or  remarriage). 

(Od  April  ZL.  VXD.  for  this  oaeuso  "  William  Arbnthaot,  Esq.."  aseorod  a  dirona 
D  his  wits.  Id  hla  petltioa  be  eipUias  "  that  the  reosoa  of  hia  applioBtion  to 
this  Court,  before  ....  Kleaaor  hath  been  legallr  uoDTlcted  of  adaltarr  bj  tba 
ooiuae  ot  Common  Law,  is,  beeanso  the  said  Eleanor  before  she  oonid  be  prosaonted 
abaoonded  ....  and  Mill  contianas  oat  of  tba  jarlsdlotloa  of  the  Common  Law 
Ooarts  ot  this  ProTince":  see  Table  TTI.  No.  1.  In  Nob.  II,  3),  41.  Sa.  and  G7  the 
decree  is  baAod  in  part  oti  pruoeediaga  in  other  courts;  while  in  Noa.  78  and  flO  such 
prooendiDKs  are  pleaded. 

>  See  Table  tU,  Mos. :,  8,  IS,  S4,  25,  %  71,  SS. 

•  MSa.  Borlj  Olnir*  Filt*  of  avffolii,  DCCXCIII,  No.  .2»730:  see  Table  II.  Noa,  S 
udS. 

•  loTabla  m.  No».  U  and  19,  after  previous  writleo  aKreamaut.  separation  from 
bed  and  board  with  alimony  is  allowed.  The  same  is  trus  ut  No.  OS,  eioept  that  the 
wife  retained  ber  right  ot  dower.  Nos.  U.U,  and  57  aneasea  otTerbai  asreameuti 
bat  this  does  not  coostltnte  the  sole  reason  tor  tbe  decree. 
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The  petition  in  cases  of  long  absence  under  the  act  of  1698 
is  illustrated  by  the  case  of  Eunice  Coffin,  in  1760,  whose 
husband  had  been  absent  on  a  whaling  voyage  for  five  years 
without  word.  ''The  Petitioner  hath  the  highest  reason  to 
imagine  that  the  sloop  ....  was  lost  at  Sea,  for  ....  a 
few  day[s]  after  they  sailed  there  was  the  most  terrible 
Storm  that  had  been  known  since  Nantucket  hath  been 
settled."  So  the  court  adjudged  Eunice  single  and  granted 
her  "license"  to  marry  again.'  Finally  it  may  be  noted 
that  in  one  instance  a  negro  slave  was  granted  a  divorce  by 
the  governor  and  council  in  the  regular  way.' 

6)  New  Hampshire^  Plymouth^  and  New  Haven. — The 
Massachusetts  act  of  1698  regarding  desertion  or  long 
absence  in  precisely  the  same  terms  is  embodied  in  the  laws 
of  New  Hampshire,'  whose  policy  respecting  divorce  seems 
to  have  been  identical  with  that  of  the  Bay  Province.  The 
causes  of  divorce,  except  desertion,  are  not  defined  by  law. 
As  early  as  1681,  after  the  establishment  of  the  independent 
government,  the  president  and  council  appear  to  have  pos- 
sessed jurisdiction  in  such  controversies.  In  that  year  a 
quaint  petition  is  presented  by  Sarah  Pearce,  "not  knowing 
where  to  find  redress  under  Heaven  but  from  your  honorable 
council  of  this  province,"  praying  to  be  "disobliged"  from 
her  union  with  Hubbartus  Mattoon  with  whom  for  "  sundry 
years  past  she  was  married;"  because,  owing  to  more  than 
seven  years'  wilful  desertion,  aggravated  by  unfaithfulness, 
she  has  been  sadly  disappointed  in  her  hope  of  "a  comfort- 
able living  with  him ; "  and  since,  unless  she  mistake,  by  the 
"unerring  rule  of  God  and  the  laws  of  our  nation,"  either  or 

1  Table  m,  No.  4 ;  cf.  Table  III,  No.  7,  and  Table  11,  No.  8. 

3  In  1745  a  slave  was  allowed  a  divorce  for  his  wife^s  adultery  with  a  white  man : 
see  Gray's  note  to  Oliver  v.  Sale  in  Quincy,  ReporUy  29;  and  Bishop,  Mar.^  Div,^ 
and  Sep.y  1, 282. 

^AcU  and  Laws  of  ,  ,  ,  ,  New  Hamp.,  1696-1726  (Boston,  1726),  10;  ibid,  (Ports- 
month,  1761),  54;  ibid,  (Portsmouth,  1771),  U. 
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both  of  the  causes  assigned  should  free  her  from  the  nuptial 
bond.  At  the  same  time  she  humbly  requests  their  hoDors 
in  their  justice  to  weigh  "  his  strange  embracement"  of  her 
estate  while  she  lived  with  him;  and  his  "solemn  tbreaten- 
ings"  since  desertion  to  destroy  her  "by  poison,  or  knocking 
of  the  head"  if  she  come  near  him.  Whether  the  court 
granted  the  petition  does  not  appear.' 

For  the  other  New  England  colonies  a  point  of  special 
interest  is  the  existence  of  legislative  divorce.  The  popular 
assemblies,  bearing  the  name  of  "general  courts,"  are  seen 
freely  passing  decrees  of  divorce,  and  this  function  is  usually 
exercised  concurrently  with  the  law  tribunals  or  by  way  of 
supplementing  their  jurisdiction.'  From  the  record  of 
proceedings  in  such  eases  many  an  interesting  glimpse  is 
obtained  of  the  social  life  of  the  times.  Thus  the  general 
court  of  Plymouth  grants  dissolution  of  wedlock  for  deaer- 
tion  and  adultery ;  but  the  conservatism  of  public  sentiment 
in  this  regard  is  shown  by  the  fact  that  for  the  seventy-two 
years  during  which  that  colony  esisted  as  a  separate  jurisdic- 
tion only  ail  instances  of  divorce  have  been  discovered.  The 
first  case  occurred  in  1661,  when  Elizabeth  Burg©  on  the 
scriptural  ground  was  released  from  her  husband  Thomas, 
who  for  his  misconduct  was  sentenced  to  be  severely  whipped 
at  Plymouth  and  again  at  Sandwich.  The  court  took  care 
that  Elizabeth's  temporal  interests  should  be  protected. 
Not  only  did  she  receive  one-third  of  her  late  husband's 


irt  Papers":  CoU.  KctoHamp. 

>W<y)LBST,  J?iTOrce.tt>A.H«ya,  "  Atllrst.diTOteeswera  maiolj.if  aotqoiCfl  eiclna- 
Inlr.  granted  b;  so  act  of  ■  colonial^  legiBlstiu;,  in  ■cflordBDce.  parhatis.  with  the 
practice  then,  nod  until  reoentl;,  existing  in  Englaud.  [or  tbe  Huuso  of  Peen  to  tnke 
oaeaa  of  diesolotion  of  marriaBs  into  their  oWD  bands."  Thin  statemeDt  la  ol  Doursa 
too  broad;  but  CowLBT  ii  decidedly  itke^iKF  when  he  declares  that  the  "remark 
o(  Prssident  Wnulser  requires  inodific|tioD  with  respeot  to  Bhode  lalond.  and  itill 
mora  with  rest>ecl  to  Comiocticiit..Moithrr  Uaunchaeetts  nor  New  York  nor  any 
Other  Colony  or  State  kaow  anftlutigiif  losislative  diraroo  until  a  mBcli  later  day." 
—  Our  DivOTte  Conrto,  IS.  "- 
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^'estate,  viz.,  lands,  goods,  and  chatties,  as  her  proper  right 
forever;^^  but  with  his  consent  she  got  also  '*an  old  cotton 
bed  and  bolster,  a  pillow,  a  sheet,  and  two  blankets  •  .  .  . 
with  some  other  smale  thinges  ....  to  the  valine  of  forty 
shillings."'     The  experience  of  William  Tabbs,  of  Scitoate, 
is  unique.     His  wife  Marcye  was  notoriously  unfaithful  to 
her  nuptial  vow  and  eventually  eloped  with  another  man. 
So  he  sought  a  divorce;  and  accordingly  in  1664,  ^'after  the 
patriarchal  style,"  as  Goodwin  observes,  William  Paybody  of 
Duxbury  gave  him  a  "writing  of  divorcement,"  with  Lieu- 
tenant Nash  and  John  Sprague  as  witnesses.     This  docu- 
ment the  general  court  treated  as  a  nullity,  fining  Paybody 
five  pounds  and  each  of  the  witnesses  three  pounds  for  their 
resort  to  self-help.     But  four  years  later  that  court  came  to 
his  relief  in  the  regular  way.     In  July,  1668,  after  serving 
due  notice  on  the  libellee  through  letters  addressed  to  the 
government  of   **Road  Hand" — where  "Goodwife  Tubbs'' 
had  fled  with  her  paramour — he  was  pronounced  "legally 
cleare  from  his  couenant  of  marriage  formerly  made  with 
Marcye,  his  late  wife,"  with  the  privilege  of  marrying  again, 
"if  hee  see  fit  see  to  doe;"  while  she  is  solemnly  declared 
to  have  cut  herself  oflp  from  the  "pson"  and  "estate  of  the 
said  William."^     For  similar  cause  and  on  the  same  condi- 
tions John  Williams  was  released  from  his  wife  Sarah  in 
1674/     The  next  year  "Edward  Jenkins,  of  Taunton,  peti- 
tioned that  his  daughter  Mary  be  divorced  from  Marmaduke 
Atkinson,  who  had  been  out  of  the  Colony  and  made  no  pro- 
vision for  her  during  seven  years  or  more.    The  decision  was 
a  singular  one ;  namely  that  while  the  court  sees  no  cause  to 

1  So  stated  by  Goodwin,  Pilgrim  Republic^  596,  597,  who  ^ives  a  list  of  the  cases, 
to  which,  after  independent  examination  of  the  Plymouth  Recordt^  I  am  unable  to 
add  any  new  examples. 

2  Ply.  Col  Rec,  IV,  66  (16^4),  187, 192  (1668),  42,  46,  47  (earlier  notices).  Cf.  Goo]>- 
WIN,  op.  cif.,  596. 

3  Ply.  Col.  Bcc.,  V,  127. 
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grant  a  divorce  'yett  they  doe  apprehend  her  to  be  noe  longer 
bomtd,  but  do©  leave  her  to  her  libertie  to  marry  if  ehe 
please.""  This  waa  probably  the  eourt'a  homely  way  of 
Baying  that,  the  common-law  term  of  seven  years'  absence 
without  word  having  expired,  it  regarded  the  marriage  as 
ipso  facto  dissolved  without  judicial  process,  though  a  formal 
decree  was  the  more  prudent  course  in  case  a  second  mar- 
riage were  contemplated.'  In  the  Plymouth  records,  as  often 
elsewhere,  the  term  "divorce,"  following  common-law  nsage, 
is  employed  for  a  sentence  of  nullity  in  case  of  a  void  or 
voidable  marriage.  Thus  in  1680  Nicholas  Wade,  of  Scitn- 
ate,  and  his  daughter,  Elizabeth  Stevens,  present  a  petition 
*'wberein  they  complaine  of  a  great  and  sore  crosse,"  her 
husband  being  a  man  of  "debauged  life,  expressed  by  his 
plurallitie  of  wifes."  Elizabeth  was  therefore  "dismissed" 
from  her  conjugal  bond;  while  the  "'debauged"  Stevens  for 
his  "abominable  wickedness"  was  "centansed  to  be  seneerly 
whipt  att  the  post."'  The  last  case  is  that  of  John  Glover 
of  Barnstable  whose  marriage  with  Mary  hia  wife  was  dis- 
solved in  1686  on  account  of  her  unfaithfulness.*  It  is 
■ignificant  that  four  of  the  six  petitions  just  enumerated  are 
brought  against  the  wife  on  the  scriptural  ground  and  none 
against  the  husband  for  the  same  cause.  From  this  fact  it 
may  perhaps  be  inferred  that  in  Plymouth  Plantation,  as  at 
that  time  in  Massachusetts,  male  adultery  was  not  recognized 
as  a  legal  ground  of  divorce.' 

I  OoODWIN,  op,  cit.,  S9I.    Ths  0890  Is  ia  Pig.  Col.  Rec..  V.  ISO. 

sw  lu  to  UTSU  raarB' abseuiHi,  SwiPT,  Digat  of  the  Lata  o/ 

\a8lattiif  Conn,.i,ti,SKn.  "Bieommoii  ■>«,  that  period  o{  absoUM  tmbeittd  of, 

irideoce  of  the  death  of  the  persimj  yet  In  snoh  oases  it  noold  Iw 

e  fibould  be  a  divoroa  befoni  a  luarrio^  i?  had,  for  if  the  part/ 

1.  the  first  inBrriaac  vould  nodoubtedl)' bs  valid,  though  br  the  [Coci- 

I   aMticDt]  itatute  a  proBocatlon  for  ths  crime  of  bigamy  oonld  not  be  nstained." 

•  Ply.  CM.  Sec.,  VI,  U,  15.  *Ibid.,  IBO. 

^Thsrs  ira  two  other  refereneea  la  dlrarce  matters  In  the  Reeoni*.  In  UnD,  on 
1  of  legal  cause,  Samuel  Hallone)'  petitioned  for  ■  ditorce:  but 
)(  TSiy  olaac,"  [HMtpaiied  the  case  three  -"""'h'  to  see  i(  the  wU* 
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Similar  illnstrationB  of  the  life  and  thought  of  the  *»«»— 
are  afforded  by  the  records  of  New  Haven  colony.  In  tint 
^'biblical  commonwealth''  it  is,  of  cotuse,  not  Barpnabaig  tint 
the  influence  of  Judaism  should  be  strongly  felt.  By  ihe 
*' capital  laws''  adultery  is  punished  with  death;  bo,  beCne 
1648,  it  is  ordered  that  if  **any  marryed  person  proved  an 
Adulterer,  or  an  Adulteresse,  shall  by  flight,  or  otherwue, 
so  withdraw  or  keep  out  of  the  Jurisdiction,  that  the  ooane 
of  Justice  (according  to  the  mind  and  Law  of  Gkxl  here 
established)  cannot  proceed  to  due  execution,  upon  the  com* 
plaint,  proof,  and  prosecution,  made  by  the  party  conoemed, 
and  interessed,  a  separation  or  Divorce,  shall  by  sentence  of 
the  Court  of  Magistrates  be  granted,"  and  the  innocent  perty 
''have  liberty  to  marry  again."  -  For  physical  inoompetenoj 
marriage  may  be  "declared  void  and  a  nullity;''  and  here  we 
get  a  glimpse  of  the  carnal  motives  for  wedlock  handed  down 
from  the  Mosaic  code  and  tenaciously  surviving  in  all  mod- 
em systems  of  law.  Avoidance  of  marital  ''duty "  is  the  real 
ground  of  action.  Therefore  should  the  man  deceive  the 
wife  as  to  the  fact,  then  such  "satisfaction  shall  be  made  to 
the  injured  woman,  out  of  the  estate  of  the  offender,  ^rtt\ 
such  fine  paid  to  the  Jurisdiction,  as  the  Court  of  Magistrates 
shall  judge  meet."*  In  like  spirit  an  unusually  stringent 
rule  as  to  desertion  is  laid  down.  If  either  party  shall  wil- 
fully abandon  the  other,  "peremptorily  refusing  all  Matri* 
moniall  society,  and  shall  obstinately  persist  therein,  after 
due  means  have  been  used  to  convince  and  reclaim,  the  hus- 
band or  wife  so  deserted,  may  justly  seek  and  expect  relief 


would  persist  ia  her  confession  or  the  parties  become  reconciled.  In  June  tho  i 
was  roforrod  to  two  men  for  examination ;  but  it  is  not  again  mentioned :  tMd.,  V,  S, 
41, 42.  Cf.  (K>ODWiN,  op.  cits  5U7.  A^ain,  curiously  enough,  we  find  here  the  oettiilad 
copy  of  a  decree  of  divorce  granted  in  the  Massachusetts  Jurisdiction  to  Jimot 
Skiffe,  '*  late  inhabitant  of  Sandwich,  but  now  att  the  Viniyard,"  by  a  "GeaenU 
Court'*  held  on  that  island.  Skiffe's  wife  had  run  away  to  Roanoke  with  anothtr 
man :  Ply.  Col.  Rec..  V,  33. 

iThis,  of  course,  is  practically  equivalent  to  "fraudulent  contract*'  as  QsaaUy 
permitted  in  the  modem  statutes. 
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according  to  1  Cor.  7i  15.'"  Here  no  definite  term  of  wilful 
desertion  is  fixed.  But  in  1663  divorce  with  remarriage  is 
permitted  in  case  of  seven  years'  absence,  wlien  the  deserted 
consort  haa  "noe  certaine  intelligence"  of  the  other's  being 
alive  or  purposing  to  return.*  Whether  this  comprebeads 
the  case  of  wilful  desertion  we  are  not  told. 

c)  Cott7iecticut.^The  laws  of  Connectioot  relating  to 
divorce  gained  a  surprisingly  early  maturity.  Perhaps  in 
none  of  the  other  colonies  was  so  liberal,  and  on  the  whole 
BO  wisely  conservative,  a  policy  adopted.  That  plantation 
almost  deserves  the  patriotic  eulogy  bestowed  upon  it  by 
Swift,  who  declares  in  1795  that  the  "institution  of  a  couri: 
for  the  decision  of  such  controversies,  and  the  limitation  of 
their  power  to  such  cases  as  the  public  good  requires  to  bo 
remedied,  gives  the  practice  adopted  by"  the  Connecticut 
"laws,  a  decided  preference  to  the  practice  of  all  other 
nations,  and  renders  our  mode  of  granting  divorces,  as  favour- 
able as  the  other  modes  have  been  unfavourable,  to  the  virtue 
and  happiness  of  mankind." '  Certainly  in  the  middle  of  the 
seventeenth  century  no  state,  with  the  possible  exception  of 
Holland,  possessed  a  system  so  modern  in  its  character. 
Separation  from  bed  and  t}oard  was  rejected.  Only  in  one 
instance,  it  is  said,  and  that  by  the  assembly,  was  such  a 
decree  ever  granted.'  Reasonable  and  fairly  liberal  causes 
of  divorce  a  vinculo  were  clearly  specified;  husband  and  wife 
were  treated  with  even  justice;  and,  although  legislative 
divorce,  always  liable  to  abuse,  was  permitted,  the  greater 

I  For  the  toreitoiDg  orders  sea  Umi  Baven'i  BeUliTtg  in  yea  Knotand.  Awt  tome 
LaaaforaocerHBunipulMilutl/oTllHi  Vk  of  that  CoUmg  (txmdoD,  1058):  Id  JVeu 
BovenCoI.^fw.,  11,580.  Ther  are  alw  erabodiwl  in  Uie  code  ol  IKS:  T>DMbdi,l, 
Stw  Lavtt,  Zl\.  :i2.  Their  dala  is  not  glTPii,  bat  it  is  probably  proTiDDB  to  lOU  or 
1M»:  JVra  Raitn  Col.  Bee.,  [I.  pnir>ce.  i>:  TBDHBII[.I.,np.  ril..  tO. 

'  Hew  Haven  Col.  Rec.,  11.178,  citine  aliu  "1  Cor..  7:U,"  as  In  the  ordor  betora 
efted. 

•  SwiTT,  ^atm  of  the  Lam  <^  l\e  Stale  a}  Conn.  (Wiudhun,  17B9),  I,  Uti  4f. 
idem,  Digat  (New  HsTen.  1K3).  I, ».  2S. 

'  Swcrr,  agtlem  <»f  the  Latee,  I,  IVL 
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part  of  litigation  seems  always  to  have  been  intmsted  to  tbB 
regolar  courts.  In  short,  Connecticnt,  in  all  the  more  essen- 
tial respects,  anticipated  the  present  policy  of  eiviliaed 
nations  by  nearly  two  hundred  year& 

By  the  act  of  1667  the  court  of  assistants  is  empowered 
to  grant  bills  of  divorce  from  the  bond  of  matrimony  to 
either  party,  with  the  privilege  of  remarriage,  for  adultery, 
fraudulent  contract,  three  years'  wilful  desertion  with  total 
neglect  of  duty,  or  for  seven  years*  ^^providential"  absence 
unheard  oV  This  law  was  re-enacted  in  1677 ;'  and  the  fonr 
causes,  with  scarcely  the  change  of  a  word  in  the  terms  of 
the  statute,  appear  in  the  revision  of  1715,'  and  again  and 
again  in  the  succeeding  compilations  until  1843,  when  two 
new  grounds — '* habitual  intemperance '*  and  ** intolerable 
cruelty" — were  added.*  The  real  scope  of  this  singularly 
liberal  provision  for  divorce  thus  early  adopted  cannot,  how- 
ever, be  fully  appreciated  unless  two  important  facts  be  kept 
in  mind.  First,  in  judicial  practice  adultery  acquired  a  very 
broad  meaning.  Not  only  did  it  cover  the  misconduct  of  the 
husband  as  well  as  that  of  the  wife,  but  the  statute  was  in- 
terpreted to  allow  the  latter  a  divorce  for  the  "criminal  con- 
nection" of   the  man  with  any  single  women.*     Secondly, 

1  See  Public  Statute  Latoa  of  the  State  of  Conn,  (Hartford,  1806),  1, 236,  editorial 
note  1 ;  alflo  Swift,  Digett,  1, 24, 25. 

2  Conn.  Col.  Rec.  (Oct.  18, 1677),  II,  828:  ''It  is  ordered,  by  this  court  that  noe  biU 
of  divorce  shall  be  frranted  to  any  man  or  woman  lawfully  married  but  in  ease  of 
adoltcry,  fradnlent  contract,  or  willful  desertion  for  three  years  with  totall  neglect 
of  daty,  or  seven  years'  providentlall  absence  being  not  heard  of  after  due  enquirj 
mado  and  certifyod,  such  party  shall  be  counted  as  legally  dead  to  the  other  party; 
in  all  which  cases  a  bill  of  divorce  may  be  granted  by  the  0)urt  of  Assistants  to  tbtf 
aggrieved  party  who  may  then  lawfully  marry  or  be  marryed  to  any  other." 

^Act9  and  Laws  (New  London,  1715), 28;  ibid.  (New  London,  1750),  43;  ibid,  (New 
II  a  von,  1769),  43.  Almost  the  only  change  during  the  period  mentioned  in  the  text  is 
the  substitution  of  "superior  court"  for  ''court  of  assistants."  Cf.  Pub.  StcU,  Lamm 
(1M06),  236  n.  1.  As  in  Massachusetts,  the  divorced  wife  is  to  have  a  part  of  the  has* 
band's  estate,  not  exceeding  one-third  thereof:  Acts  and  Latos  (1769),  146. 

«  Act  of  Juno  6, 1843:  Public  Acts  (1843),  20;  Revision  of  the  Stat,  of  the  StaU  cf 
Conn.  (Hartford,  1849),  274. 

^SwiPT,  Di(^c#<,  I,  21. 
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"fraudulent  contract"  was  coEstraed  "according  to  its  plain 
and  natural  import,  that  is  a  contract  obtained  by  frand," 
and  not  in  the  very  restricted  and  conventional  aense  which 
the  courts,  perhaps  misled  by  a  remark  of  Blackstone,  have 
in  later  years  sometimes  adopted.' 

Long  before  the  act  of  1667,  and  for  one  hundred  and 
eighty-three  years  thereafter,  the  legislative  assembly  of 
Connecticut,  side  by  side  with  the  court  of  assistants  or  its 
successors,  reserved  to  itself  the  right  of  granting  bills  of 
divorce.  This  power  seems  in  the  main  to  have  been  exer- 
cised with  caution,  though  there  are  not  lacking  signs  that 
it  was  sometimes  abused.  The  general  policy,  according  to 
Swift,  was  only  to  grant  relief  in  this  way  in  "cases  of  in- 
tolerable cruelty,  and  inveterate  hatred,  and  such  gross  mis- 
behaviour and  wickedness  as  defeat  the  design  of  marriage, 
and  presumptive  proof  of  a  criminal  connection  .  .  .  .  , 
where  the  positive  proof  required  by  law  cannot  be  had.'" 
Yet  thia  wise  rule,  if  legislative  divorce  is  to  be  allowed  at 
all,  doofl  not  in  all  cases  seem  to  have  been  rigidly  followed. 
The  first  instance  of  action  by  the  general  court  in  such 
qneations  found  in  the  records  occurs  in  1655.  "Consider- 
ing the  sad  complaint  of  Goody  Beckwith  of  Fairfield,  in 
reference  to  her  husband,"  and  weighing  the  evidence  pre- 
sented "of  ye  manner"  of  his  "departure  and  discontinuance," 
the  assembly  declares  that  if  the  "said  Goody  Beckwith,  wife 

■  This  is  the  liev  of  Swirr.  Digeil.  I.  SI,  22.  isferriog  (o  BLACKSTOitx,  Oommen- 
Utrim.  Ul.  M.  Thru  a  deeieiun  of  Urn  Connecticut  aaperior  court  of  errors  seemB  to 
limit  "tTBDil"  u  a  causa  of  diiorce  to  "coriiorBl  Imbcoillty" :  I  DAT,  Beporti,  lU. 
But  in  ISU,  at  the  August  term  of  the  superior  soart  for  Litchfield  county,  "it  was 
held  ....  npon  a  consultatiou  with  judges  ol  the  Supreme  Coart.  tbit  vhure  a 
womaD  at  the  time  of  her  marrla^  was  prvguaut  with  a  bastard  child,  aed  fraadu. 
lentl]!  ooDcealed  the  lact  from  her  husband,  this  was  a  sufficient  oaose  (or  b  rilvoroe." 
— I>in-TO!<  AHD  CowDKEI'a  Reeittonof  awiffi  Digat  [New  Baven,  18,^1).  1,22;  cilins 
9  Oonn.  Sep.,  321 ;  and  for  Now  York,  where  a  BltoUar  practice  prsTsiled,  i  Johhboh, 
Chancery  Rep,.  3U.  In  the  earlier  period  doDbtlo^i  a  stlU  broader  moaDiDg  waa 
■iTen  to  the  term  "fradnleDt  contract":  aae  the  examples  tor  Uliutiatlon  Is  SwiTT, 
Digatt,  I,  SZ. 
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of  Thomas,  shall  uppon  her  oath  testifie  to  the  Magistrates 
that  are  shortly  to  keepe  Courte  at  Strattford,  that  her  hus- 
band's departure  was  as  others  have  testified  it  to  bee ;  and 
7^  shee  hath  not  heard  from  him  nor  of  him  any  wayes  since 
hee  deserted  her,  the  said  Magistrates  may  give  her  a  bill  of 
Divorce/''  This  is,  of  course,  an  example  of  granting  the 
court  jurisdiction  in  a  particular  case  where  perhaps  the  evi- 
dence was  otherwise  insufficient  to  warrant  a  decree.  Two 
years  later  the  general  court  frees  Bobert  Wade  of  Seabrook 
from  his  "Couenant  of  marriage"  with  Joane  his  "late  wife," 
because  of  the  evidence  presented  to  them  of  her  "unworthy, 
sinfull,  yea,  unnaturall  cariage"  in  staying  in  England  and 
"disowning  fellowship"  with  him  for  "neare  fifteene  yeares."* 
Again  in  1660,  taking  time  by  the  forelock  in  the  behalf  of 
Sarah  North,  the  same  body  orders  that  if  she  "hear  not  of 
her  husband  by  that  y®  seauenth  year  be  expired,  (he  haueing 
bene  absent  six  already)  ....  then,  she  shalbe  free  from 
her  coniugal  bonds."'  So  abo  two  years  later,  "vpon  good 
consideration  and  solid  reasons" — of  what  nature  the  record 
saith  not — Bridget  Baxter  is  likewise  released;  and  because 
the  estate  which  her  late  husband  left  with  her  "is  sold  to 
pay  debts,  all  excepting  a  bed  and  her  wearing  aparell,"  the 
creditors  of  "y®  said  estate"  are  prohibited  from  "seizing 
extending  or  any  way  troubleing  y®  remainder,  vntil  y®  Court 
see  cause  to  y®  contrary."*  In  1670  Hanna  Huitt  "is  at 
liberty  to  marry  if  shee  see  cause,"  for  the  absence  of  Thomas 
during  "eight  years  and  better."* 

The  case  of  Elizabeth  Rogers  is  of  special  interest;  for  it 
is  much  to  be  feared  that  the  worthy  deputies  and  magis- 
trates regarded  "free  thinking"  as  a  sufficient  cause  for  dis- 
solution of  wedlock.     In  1675  she  laid  her  petition  before 

1  Conn,  Col.  Rec.,  I,  275  (May  17, 1655).  « Ibid.,  301  (Aug.  12, 1657) . 

3  Ibid.,  362  (Mch.  14, 1660).  *  Ibid.,  379  (May  15. 1662). 

&/6td.,  II,  129  (May  12, 1670). 
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the  court  of  assiatants,  which  found  "some  difficulties  as  to  a 
present  iesue  finally,"  Yet  the  case  being  one  which  called 
"for  compassion  to  the  woman  under  so  great  distress  and 
hazard,"  it  was  referred  for  settlement  to  the  general  court, 
Mrs.  Rogers  having  liberty  meanwhile  to  dwell  with  her 
father.'  Accordingly,  at  its  nest  session  the  assembly, 
accepting  the  "allegations  and  proofes  presented  to  clear  the 
righteousness  of  her  desires,"  released  Elizabeth  from  her 
"conjugall  bond,""  A  year  later  provision  is  made  for  ali- 
mony with  custody  of  the  children;  and  now  at  last  the 
reason  for  Goodwife  Rogers's  "great  distress  and  hazard," 
thus  far  carefully  omitted  from  the  record,  is  clearly  divulged. 
"Her  husband,"  runs  the  order,  "being  so  hettridox  in  his 
opinion  and  practice,"  and  having  even  "in  open  Court 
declared  that  he  did  vtterly  renounce  all  the  vissible 
worship  of  New  England,  and  professedly  declare  against 
the  Christian  Sabboth  as  a  mere  invention,"  the  court 
grants  the  mother  and  her  father,  Mathew  Qriswold,  the 
care  and  custody  of  the  children  "to  be  brought  up  and 
nurtured  by  them  (in  the  admonition  and  fear  of  the 
Lord),"  also  ordering  John  Rogers  to  pay  "towards  the 
maynteuance  of  his  children,  the  sume  of  twenty  pownds" 
in  four  equal  annual  instalmenta.  In  case  "he  fayle  of 
payment,  the  reversion  of  the  land  by  sayd  John  Rogers 
made  oner  to  Elizabeth  his  late  wife,  at  Mamacock"  Is  to  be 
held  as  security.' 

Another  case,  that  of  Richard  Edwards,  deserves  notice, 
for  as  late  as  1600  it  affords  us  an  example  of  the  reference 
of  public  questions  to  the  elders.  In  October  of  that  year 
Edwards  presented  a  petition  for  divorce  from  his  wife  Eiiza- 
leth.     The  general  court  "declare  they  doe  not  find  reasoD 

/bi(t..29Z.fioto.  m'<I.,  S3(Get.  21,1S7«). 

Ibid.,2Set  (Get. IS,  1677).  Fortwooatea  or diTorco. eaob  (orstxyoBiB'desertioD, 
iO.,  SBt  (Oat.  12.  \tnt).  S2  (Oat.  U,  ISIT) :  nua  for  fln  Tears'  desertioD,  ibid.,  SI 
18,  ISn) ;  aad  another  (or  these  tcur'  "  wiUnl "  dewrtlon,  ibid.,  m,  S3  (inS). 
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to  grant  '^  it.'  But  Bichard  is  bound  to  have  ^'releife  therein 
if  the  law  of  God  or  man  will  afFoarde  it  him.''  So  he  oomfli 
before  the  court  again  ^'desireing  that  a  oouncill  of  able 
diuines  upon  his  charge  might  be  called  to  consider  his  caaa 
and  giue  their  resolves  upon  the  same  to  the  court."  The 
latter,  though  not  ''fully  sattisfyed  to  alter  their  apprehen- 
sions from  what  they  were  formerly,  yet  considering  the 
deplorable  state  of  the  petitioner,  and  the  many  intolerable 
temptations  he  lyes  open  too,  are  willing  to  doe  what  thej 
can  for  his  releife,  and  to  recomend  it  to  the  Cten^  Court 
October  next  to  consider  the  case,  and  doe  desire  that  the 
Beuerend  Mr.  Hooker ''  and  five  other  ministers  give  their 
attendance  upon  the  court  ''to  hear  the  ccuse  and  grant  what 
light  they  can  come  aV  to  guide  the  issue.'  No  definite 
ground  for  the  petition,  it  will  be  observed,  is  assigned;  but 
one  may  safely  hazard  a  guess  that  "hettridox''  opinione 
were  again  involved.  At  any  rate,  Bichard^s  plan  was  suc- 
cessful. The  next  October  he  was  released  "from  his  con- 
jugall  tye,''  the  court  first  "haueing  considered  the  case  with 
seriousnesse  and  taken  the  best  advice  they  could  com  at  by 
the  word  of  God  and  learned  and  worthy  diuines."' 

As  time  went  on,  the  cases  of  legislative  divorce  became 
few  and  far  between.  The  courts  wore  felt  to  be  the  proper 
place  for  such  business.^     In  1753  Mary  Larkum  was  freed 

I  Conn,  CoU  Rec.,  IV,  87  (Oct.  9, 1690). 

a  Ibid.,  52, 58  (May,  1681).  3  ibid.,  59  (Oct.  8, 1091). 

4  In  a  pamphlet  entitled  Appeal  to  the  Public  (New  Haven,  1788),  fall  of  enroni 
Trumbull  attaolcH  the  divorce  laws  of  his  state.  According  to  him  (48),  there 
iH  no  example  of  divorce  in  Now  York  from  the  settlement  to  1787;  and  with  equal 
inaccuracy  he  declares  (46)  that  **in  the  Massachasetts  and  Connecticut  codes 
priuUnl  at  Cambrid^  1672,  there  is  no  law  respecting  divorce.  The  law  of  Cooneeti* 
cat  relating  to  it  was  made  five  years  after,  Oct.  11, 1677."  For  Connecticut  he  makes 
the  further  extraordinary  statement  (46)  that ''  more  than  forty  years  from  the  settle 
meut "  elapse<l  *'  before  any  such  law  was  in  existence.  No  divorce  was  given  bf 
virtue  of  the  law,  till  the  year  1692.  After  this  divorces  were,  for  many  years,  spar- 
ingly given.  But  as  they  became  customary,  as  there  were  no  punishments  for 
delinquents,  and  as  the  shame  decreased  with  the  growth  of  the  practice,  they  have, 
within  this  few  years,  had  a  rapid  increase.  In  less  than  a  century  [1692-1788],  four 
hundred  and  thirty-nine  (489)  pair  ....  have  been  separated  by  divorce.    This 
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from  her  husband  Job  on  account  of  his  "barbaroue  and 
inhuman  carriage  toward  her.'"  In  1761  the  aBsemblj  eet 
aside  a  divorce  granted  two  years  before  by  the  superior 
court  for  alleged  wilful  desertion ;'  and  at  rare  intervals  that 
body  was  appealed  to  during  the  next  seventy-five  years,' 
There  was  a  sudden  increase  of  business  in  1837/  From 
that  date  until  1850  the  annual  crop  of  legislative  divorces 
is  surprisingly  large.'  Sometimes  the  "resolve"  granting 
the  petition  is  curt  and  informal ;  while  often  it  is  entirely 
silent  as  to  the  exact  cause  of  complaint.'  It  would  seem 
that  the  practice  of  intrusting  proper  judicial  business  to 
popular  political  bodies  was  yielding  the  usual  evil  fruit; 
for  at  last,  in  1849,  a  statute  provides  that  the  "Superior 


rated" 


itlis 


many  a 


imblr. 


jears  aftor  the  Bra 

tbtuDgh  tbe  whole  first  coDtai?.    SeveateaD  pair  have  been  diToiced  last  oinnut." 

It  ia  to  be  hoped  that  tbe  statistics  are  more  trnstnurthy  thai)  tbo  history. 

1  Conn.  Col.  Rec..  X,  IgS(Ua7. 1153).  'Ibid.,  XI.  H4.  US  (May,  1761). 

>Thiu  a  diTorcevBS  granted  in  1T74:  iAid.,  XIT,223.  SS7,  388;  and  two  instuioes 
ooenrrsd  in  Ha;,  18£1 :  Bwirr,  Digeit,  I,  S3. 

'An  act  of  1R37  refers  IncldeoMlly  to  diiorcsH  which  bnie  bsoD  or  shall  be 
"granted,  either  by  the  geiieral  assembly  or  by  the  sapor ior  court,  on  the  applica- 
tloD  of  a  married  woman."— Pub .  8tal.  Law  (1837),  33;  also  in  Pub.  Stat.  Latat  (sen- 
eral  reTision.  1838).  187.    Query:  Did  this  act  iniite  aod  aathoriu  appeal  to  ths 

'For  tbe  anuaal  lists  of  diToroee  granted  by  tbe  asaenbly  Bee  Baolva  andPri- 
Bate  Act!  0/  the  Slalt  Iff  Omji.  HtSlt.V ft.:  ttiid.  (1838),  13-18;  ibid.  a839),  28-12;  ibid. 
(18«a),B-Ut  ibid.  (1S41),Z3-2S;  Hnd.{IJH2),t-lR;  ibid.  (I8U). 10-3);  IMd.  (IBM).  »!  ibid. 
(IMS),  13,  IB;  Mil.  (1819).  1^19;  iAid.  <18(7},  Sl-34i  ibid.  (1M8),  61-68;  ibid.  (ISiS),  W- 
X.  The  last  of  those  diTorcoB  ia  that  ot  Candace  WlUiaias,  of  New  Haven,  from  F. 
Walter  WilUams,  Hay.  1830:  ibid.  <llt30>,  £1. 

•Here  Ls»  typical  case,  thongh often  the  roBolie  is  muoh  briefer; 

■'  Upon  the  petition  of  Polly  U.  Uead  of  Danbnry.  Fairfield  Connty,  and  SUte  of 
Coonecticat,  praying  a  bill  of  divorce  from  her  hustuod,  Martin  Mead  ot  said  Dao- 
buy,  wbieb  petition  was  dnly  surved  and  rotDmed  i 

"  Baolttd  bp  tlie  Auemhlv.  that  the  said  Polly  H.  Uead  be,  and  she  is  herebr 
divorced  from  the  said  Unrtln  Moud.  and  is  and  tororor  hereafter  shall  lie  abaolved 
from  all  obllgitlona  lotbe  said  Martin  Mead  byvirtnoof  the  said  marriage  coatraM. 
and  is  boreby  declared  to  ail  inteols  and  purposes,  sole,  siugls  aod  DDmarried. 

"  B«3olved  that  the  said  Polly  ....  have  the  aols  eharge.  care  and  custodj'  of 
faor  only  child,  and  that  the  Hid  Martin  ....  shall  have  no  power  or  antbority  orar 
~  —  fieaoluea  and  Privale  Act*  (1197),  X 
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Court  sbaU  have  sole  and  exdosiTe  jnrisdictiaii  of  all  peti- 
tions for  divorce.*' ' 

d)  Rhode  Island, — ^It  is,  however,  in  the  jndidal  hisloiy 
of  Bhode  Island  that  legislative  divorce  has  left  its  deepest 
mark  and  had  its  worst  consequences.  In  the  American 
colonies  and  states  this  practice  has  perhaps  never  caused 
the  same  hardships  or  flagrant  injustice  as  it  did  in  Jgwigliiti^ 
previous  to  the  act  of  1657.  Ordinarily,  as  in  that  country, 
relief  has  not  in  effect  and  of  neceasity,  owing  to  the  cost  of 
the  proceedings,  been  entirely  denied  to  anyone  because  he 
was  poor.  On  the  other  hand,  popular  political  assembliesi 
such  as  American  state  legislatures,  are  on  other  grounds  ill 
fitted  for  judicial  functions.  Their  ignorance  or  carekssness 
may  produce  results  bad  for  society.  For  they  possess 
nothing  like  the  legal  knowledge  and  experience  of  the 
House  of  Lords,  in  which  petitions  for  divorce  were  fiist 
considered.  Before  the  legislative  trial,  as  in  England,  the 
facts  have  not  already  been  fairly  well  ascertained  in  the 
law  and  spiritual  actions;  and  if  the  same  harsh  discrimina- 
tion between  rich  and  poor  does  not  appear,  there  is  at  least 
equal  opportunity  for  jobbery  and  favoritism.  It  is  well 
that  the  custom  practically  has  long  ceased  to  exist  in  the 
United  States. 

The  legislation  of  Rhode  Island  begins  with  a  conservative 
measure  in  1650.  It  is  "ordered,  that  no  bill  of  divorce 
shall  stand  legall  ....  butt  that  which  is  sued  for,  by  the 
partie  grieved"  and  not  "for  any  other  case  but  that  of 
Adulterie."  This  cause  may  be  proved  by  the  injured  person, 
**(5yther  by  the  man  against  the  woman,  or  by  the  woman 
against  the  man,  before  the  Generall  Assemblie"  which  by 
th(3  act  is  given  exclusive  jurisdiction  in  such  questiona 
Aftor  separation  "each  partie  shall  be  as  free  from"  the 
other  as  "  before  they  came  together."  ^    But  in  1655  a  change 

I  Act  of  June  19, 1849:  Pub.  Acts  of  the  State  of  Conn.  (Hartford,  1W9),  17. 
^ Rhode  Island  Col.  Rec.,  1, 231  (Oct.  2G,  1650) ;  cf.  Abnold,  Hist,  of  R.  /.,  I, 
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is  made  in  jurisdiction,  eib  aleo  by  implication,  in  the  legal 
grouuds  of  divorce.  First  we  bave  a  striking  ex&mple  o£ 
the  tendency  of  Bbode  Island  to  vest  important  functions  in 
the  officers  of  the  local  community.  "It  is  ordered,  that  in 
case  of  adulterie,  a  generall  or  towne  magistrate  may  grant  a 
bill  of  divorce  against  y'  partie  offendinge  nppon  y"  demand 
of  y"  partie  oflEended."  Furthermore,  other  grounds  of 
complaint  are  contemplated,  though  they  are  not  clearly 
expressed;  for  it  is  declared  that  "in  all  other  cases  of 
separation  or  divorce  between  man  and  wife,  all  persons 
shall  addresae  themselves  for  release  to  y"  (Jenerall  Court 
of  Commissioners" — the  name  which  the  assembly  bore 
during  the  parliamentary  charter.  Here  we  have  the  usual 
reservation  of  special  cases  to  the  legislature,  among  which, 
it  seems  clear,  separation  from  bed  and  board  ia  bad  in 
view.' 

In  the  early  days  the  assembly  did  not  lack  business.  At 
the  June  session,  1655,  John  and  Elizabeth  Coggeshall,  who 
had  separated  "by  mutuall  and  voluntarie  consent,"  were 
each  allowed  on  separate  petition  to  contract  further  mar- 
riage.* Two  other  cases  occurred  the  same  year;'  and  later 
examples  have  been  collected.  In  1665  the  assembly  "granted 
a  divorce  for  the  adultery  of  the  wife  on  her  own  confession, 
and  at  the  same  time  sentenced  her  to  pay  a  fine  and  be 
whipped,'"  At  this  time  is  also  recorded  the  pathetic  story 
of  Horod  Long.    In  her  petition  addressed  to  the  royal  com- 

I  R.  I.  Col.  Sec.,  I,  31S  (16SS).  "Aod  it  any  peraoHH  lo  thii  Colonis,"  couIinlM* 
tbe  order,  ■■shall  part  thomsolTes  and  marrie  ajtodn  without  y  anChorltleof  »•  Court 
of  CommuaionerB.  or  be  ooiiTioted  of  carnal  eopulatioa  with  au)' other  (bigsmr], 
Ulsj  shall  be  punished  as  ia  caae  ot  Hdoltorie."— JbiiJ.,  312. 

■  Ibia..  319. 

iswite's  oonfeasioD 


c/B./.,I.320;  aoc 

General  Court  ot  CommlssloneTS,"- 
of  Peter,  referred  to,  waa  lah 
L,  n,  187,  US. 
,    tDtrKTEC.  Gteaningt/rom  Ua  . 
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sOei 


oTadnltDrT:  Absold,  HW. 

I  shall  troe  aod  deataod  his 
shall  make  bin  addresseB  to  thtt 
I.31Z.  AnnTalman.  thediroroed 
ice  whlpi>ed  tor  her  misooDdMti 


ialBiit.c/S.I..Si. 


MaTBIMOMIAL  iMSTITUTIOirS 


itiiHHJonflTB,*  then  in  the  ookmy,  Bhe  says:  "I  was  npoBi  flie 
death  of  my  father  sent  to  London  by  my  mother  in  moflb 
aorxow  and  griefe  of  apiritt,  and  then  taken  by  one  Jolm 
Hickea  Tnknown  to  any  of  my  friends,  and  by  the  said  HiiAai 
privately  married  in  thevnder  Ghnioh  of  Panlea^  oaDed  Saint 
Faith's  Ghnrch,  and  in  a  little  while  after,  to  my  great  giieie^ 
brought  to  New  England,  when  I  was  betweene  thirteena 
and  fonrteene  years  of  age.**  After  living  two  years  and  a 
half  at  Weymonth  the  pair  came  to  Bhode  Hdand  in  164D. 
**Not  long  after,"  Horod  continnes,  "there  happened  a  dif- 
ferenoe  betweene  the  said  John  Hidkes  and  myseUe,  soe  that 
the  anthority  that  then  was  vnder  grace,  saw  canse  to  part 
TB,  and  ordered  I  shoold  have  the  estate  sent  me  by  my 
mother.''  Evidently  she  was  allowed  to  resome  her  maidaa 
name.  Here  we  catch  a  glimpse  of  the  earliest  known  divoroe 
in  Bhode  Island.  After  the  separation  Hickes  fled  to  the 
Dntch,'  taking  with  him,  in  defiance  of  the  court's  orders 
most  of  the  wife's  property.  Thns  she  was  "pat  to  great 
hardships  and  straight;"  for  she  was  friendless  and  "not 
brought  np  to  labour."  To  gain  a  maintenance,  therefore, 
without  any  formal  celebration  or  other  proceedings,  she 
allowed  herself  to  be  **  drawne  by  Q^orge  Gardener,"  and 
lived  with  him  as  his  wife,  being  so  reputed  by  the  neigh- 
bors, for  near  twenty  years,  bearing  him  **many  children.'* 
Clearly,  as  further  shown  by  the  testimony,  we  have  here  a 
case  of  ^'common-law"  marriage.  Yet  during  this  time 
Horod  alleges  she  had  ''much  oppression  of  spiritt"  regard- 
ing her  questionable  condition;  but  Gardener,  who  had 
enjoyed  the  remnant  of  her  estate  and  all  her  labor,  refused 
either  to  allow  her  a  separate  support  or  to  cease  to  trouble 
her.     So  in  her  distress  of  nund  she  appealed  to  the  com* 

1  Carr,  Cartwriffht,  and  Mayeriok. 

>I8  this  the  same  **  John  Hicks  **  who  in  New  Netherland  obtained  a  divoraa  111 
1665f   See  seo.  iii,  below. 
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miBsionere  for  relief,  asking  separate  maintenance  for  her- 
self and  child,  and  that  "  hee  may  bee  restrained  from  ever 
meddling  with  "  her.  The  commissioners  referred  the  matter 
to  the  governor,  requesting  him  to  "doe  justice  to  the  poore 
petitioner;"  and  the  governor  placed  it  in  the  hands  of  the 
assembly.  That  body  was  without  compassion ;  for  the  woman 
had  "impudently"  discovered  "her  owne  nakedness."  She 
and  her  partner  were  treated  as  ordinary  offenders,  being 
each  fined  twenty  pounds,  and  warned  henceforth  not  "  to 
lead  soe  scandalous  a  life,  lest  they  feel  the  extreamest 
penalty  that  either  is  or  shall  be  provided  in  such  cases."' 

To  this  same  eventful  year,  1667,  belongs  the  only  case 
of  partial  divorce  yet  discovered,  Richard  and  Mary  Pray 
joined  in  a  petition  asking  a  complete  dissolution  of  their 
nuptial  tiond.  The  assembly  denied  their  prayer,  but 
allowed  them  to  live  apart  without  the  right  of  remarriage.' 
On  the  powers  of  the  general  court  at  this  time  Arnold 
makes  the  following  comment:  "Not  only  were  divorces 
granted  and  a  separate  maintenance  awarded  to  the  wife, 
bat  the  whole  property  of  the  husband  was  attached  and 
held  by  the  Assembly,  until  the  provisions  of  the  decree 
had  been  satisfied.  In  the  case  of  John  Porter  ....  they 
went  even  further,  and  annulled  all  transfers  of  property 
,  .  .  .  made  by  him  since  the  separation  from  his  wife, 
which  had  not  already  been  recorded.  Upon  his  settling  a 
satisfactory  estate  upon  his  wife  these  disabilities  were 
removed."' 


e,  with  astonlBbios  inooiuIsteacT,  it 

nabla  to  the  Uss  imnlshitig  tomioa- 

Bseat  repQtod  Biuriagsaars  declared 

.    Bj  this  mle  Horod  Bad  George  Ehoold 

■  husband  and  wifa.    In 


IR.  7.  ttol.  Rec,  11,  SBft.  At  t 
WB9  enacted  that  similar  offsader» 
lion,  wliicli  are  made  mora  atringon 
valid  and  the  ohUdren  legltimato  ( 
either  bBTe  been  tegnlaflir  diyorood  or  ordorod  Ui 
aaj  event  Uiait  pnniahmflDt  was  anjnst. 

>  rbid.,  188.  ise.    In  the  Bama  rear  Bobert  ColweU  (ot  ■  dlToros  tnin  his  wUa 
Harj:  lM(i.,201. 

tARMOIJy,BiU.i^B.I.,J.S0.    This  aase  eame  betoca  Che asaemblj  In  MCi :  lt.L 
CtoL  Bee-.n,  m-Sli  cf.  DoBWKX.  Olamimn  from  the  Jiuttcial Hiit,  i^B.  /.,as. 
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After  the  establishment  of  the  royal  charter  the  ordinaij 
jnrisdiction  in  divorce  matters  was  vested  in  the  ooort  of 
trials,  composed  of  the  governor  and  assistants  who  formed 
a  part  of  the  assembly ;  but  the  latter  body  continued  to 
act  when  it  saw  fit.  But  ^4t  would  seem,''  says  AranlH^ 
'Hhat  the  separate  powers  of  the  magistrates  were  not  dis- 
tinctly defined  or  well  understood,  for  a  censure  was  passed 
upon  John  Green,  Assistant  of  Warwick,  for  having  granted, 
by  his  own  authority,  a  bill  of  divorce.  This  proceeding 
'-  was  sharply  reproved  by  the  Assembly,  as  being  a  usurpa- 
tion of  judicial  power  in  superseding  the  action  of  the  Caait 
of  Trials.  The  town  of  Warwick  declared  the  divorce  to  be 
legal,  and  protested  against  this  censure  upon  their  leader.^'' 
In  this  case  it  may  perhaps  be  right  to  infer  that  a  reminis- 
cence existed  of  the  order  of  1655,  already  cited,  vesting 
jurisdiction  in  the  principal  cases  of  divorce  in  a  single 
"town"  or  "general"  magistrate,  the  latter  term  applying 
to  an  "assistant"  under  the  royal  charter.  The  assembly  in 
1676  released  John  Belou  "from  all  matrimonial  engage- 
ments" to  his  wife  Hannah.^  An  entry  in  the  records  of 
Muddy  River,  Mass.,  for  July  30  of  the  same  year,  informs 
us  that  John  "  Lewis  camo  from  Boad  Island  where  his  wife 
gave  him  a  paper  of  dismission  from  her  in  Novr.  last  & 
libertie  to  marrie  another  woman  <&  he  is  now  engaged  to 
y®  widow  Williams  to  marry  her,  by  theire  own  confessions."' 

In  1683  we  have  an  interesting  example  of  the  summary 
punishment  of  a  divorced  man  by  the  legislature,  doubtless 
for  the  misconduct  which  led  to  the  decree.  "The  power 
of  the  Assembly  to  expel  its  members  was  rarely  exercised, 

1  Arnold,  Hitt.  of  R.  L,  1, 865  (Not.,  1672) .  This  bill  was  granted  to  Richard  and 
Mary  Pray,  whom  the  assembly  had  permitted  to  live  apart  in  1667 :  B,  I,  CoL  See^ 
n,  479. 

2/Wd.  (1664-77),  643. 

3  The  entry  is  marked  **  returned  to  county  coort*^:  Early  Becordi  of  MudUbif 
Biver^  69. 
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bot  at  the  adjourned  seBsioii,  a  depnty  from  Warwick, 
against  whom  complaints  were  brought  and  a  divorce 
granted  on  petition  of  his  wife,"  at  this  time,  "was  deemed 
onfit  to  hold  hie  seat,  and  was  therefore  expelled."'  Two 
years  thereafter  a  law  was  passed  making  "five  years  neglect 
or  absence  of  either  party"  a  ground  for  divorce;'  but  the 
period  was  extended  to  seven  years  in  1749.' 

According  to  Judge  Durfee,  after  power  to  grant  divorces 
came  to  the  superior  court  in  1747'  the  jurisdiction  of  the 
assembly  "languished;"  but  "it  continued,  nevertheless,  to 
be  invoked  in  exceptional  cases,'  which  either  were  not 
provided  for  by  the  statute  or  were  too  fiimsey  or  too 
whimsical  for  judicial  treatment.  There  is  an  uncanny 
tradition,  still  vaguely  surviving,  that  in  such  cases  grave 
legislators  were  sometimes  plied  in  the  lobby  with  solicita- 
tions and  arguments  too  peculiar  for  public  discussion. 
After  the  constitution  the  more  usual  course  for  the 
assembly  was,  not  to  hear  the  petition,  but  to  authorize  the 
supreme  court  to  hear  it  by  8[)ecial  act,  if  without  such  act 
the  court  was  incom[>etent.  Divorces,  however,  were  granted 
as  late  as  1850.  In  January,  1851,  the  assembly  had  several 
petitions  pending  before  it  and  transferred  them,  together 
with  all  documents  and  depositions  in  support  of  them,  to 
the  supreme  court,  'where,'  the  resolntion  of  transfer  tartly 


:„  I,  470  (June,  1S8S1. 


a«W.,*SSlieg5). 
DontaiDiag  tha  cbsagaa  n 


*la  Ibat  jiMt  tbe  court  at  trftls,  composod  of  the  eoisraot  Bad  asnstantB  or 
eoTUiaUlon,  which  with  uo  assential  chaoKe  in  compoBition  oud  fuoetioOB  had 
fliisled  Itom  aboat  IM4,  wns  sapereeded  br  a  re«ulir  law  tribunal,  ths  saperior 
ooart  of  jadiesture:  Abnoi.ii.  op.  cit..  11.  157.  Bnt  alreadi  in  i^W  a  "Soperior 
Comt,"  composod  of  at  least  flve  monibera  o(  the  upper  branch  of  the  losialBtBre, 
and  appaninlir  lower  tbaa  tbe  court  of  trials,  was  establbbed ;  ibiii,.  SO.  In  gRDeraJ 
ontbeTarionsKtases  ia  the  hislorr  of  the  court  ol  triaU,  aeo  ibid..  I,  210  1 1647),  302 
(U»-«l),  4M)  (IffiQ) ;  U.  le  (I7M). 

s  the  first 


THXiiirk^.  '*i.t  fttji  fieci^.'ci^  «^:cji  i^ive  be«*n  filed,*  and  at 
nhir  w.sir  ;isrt  ftz^ojnwii    iJZfi  ;<:H{iLr^  chse  court  to  tij 


SI.      EKGLI53    D^CTOftCX    UlVS   LX    ABJET^NCS    IS   THB 

It  is  an  «»tablish^  priocij-v^  oi  jon^pradieflce  that  eofe- 
msts  aeixling  in  an  cn:ahibi:g*vi  Isnd  tak^  vith  them  all  tbe 
laws  of  the  iuother-coan:rv  vhicJi  arv  salted  to  their 
cinramstances.'  This  docsrine  is  sostained  bv  the 
of  the  coartSL*  It  follows^  asvording  to  the  views 
sopported  bv  Bishop,  "-that  all  snoh  Uwvi  of  Eaglazftd.  re^ 
lating  to  marriage  and  divorvv,  by  whatsjwer  names  there 
known,  are.  as  they  e3dsted  at  the  res{.>eotire  times  of  the 
settlements  here,  common  law  in  our  several  5*ate&.~*  The 
law  of  divorce  which  the  Ami-rican  colonisis  hivMi^^t  with 
them  in  the  seventeenth  century  allowvd  a  ^parmsioa  izom 
\y^  and  board  bv  decree  of  an  ecclesiastical  cotirL  and  tat 

two  caoses  onlv,  adulterv  and  crueltv.     Ah?o»::i:e  diToree 

•  •  • 

was  not  recognized-  But  while  the  colonists  carried  widi 
th-m  tLe  English  law.  they  did  not  bring  likewisir  :!ir  Ec^- 
lir-h  '-oTirts.  Therefore  it  "Ti-^ults  that  those  laws  cat.  TC»:ti- 
cfiilv  \^T  administered  with   us  unlv  as  far  arid   s^  fisc  k 

tribunals  are  established-on  which,  direcilv  or  bv  iiiiTibriiiaL. 

•  •        « 

'•  Ir.tFER.  0Uan*ng9  frf/m  the  Ju-'ii/'ii/  H  *!.  of  K.  K  35^  SR     >w  I.ci?»  rt  H  1 

b>  tt.«-  H'-^r:iAj.y  to  It.*-  r'jpr'rmfr  court:  ar.«j  finsilar  r*-ferr-=ice.  iMi.    IMf  .  17.  ««. 

•  lU^.M'jy.  Mar.,  hi. ..  and  Srp..  I.  g  11*J.  *'  If  an  niii:.hab;K*i  P.-ciiEr:  ir  iishtj 
arj'1  iA:i!A*:'i  tjy  iif.t.-h  '.'.^h,irr\' .  ih«;  Kj^U:-h  law-  are  said  lo  b*  ir  f:irw  uvm.  tir 
th"  It*  '.-  IL«-  >j  r\i.r.urL\  of  *-\*  ry  -'ibj--'*t,'"— Sti:>RT.  C'-fm-n,r%1 3''t4V^  Z  %  .-^"  IS  ^. 
Klm.  ^'/wim^r/i/'jri*:-!.  I    ?J4:i    47:5;  aij'J  Bl.  i^f.KSTOXE,  CvmmmtarvcR.  I  31^.    Vlii 

■  lJj»Ho*-.  Ftrtt  IumA.    JiJi'/I   7<:  I'If.tn.  Mar.,  Ihv..  an.d  Srp..  I.  ill' 

*Tiii:  f.ri,tf.--^niu  ■Jill  Jaw"!  j  •.  U'«r'l  H'Jvi-wl]j,  Tbouifh  "  ir;  ^^nnf-  :if  "atf 
can  i:.'i-»  fl  u»i:  li.rjij  '  <  oriiiinMi  law  '  i:  ij-*'!.  th<r  brr>;id  iQ«az.ii^  <>f  u1j»  isni.  nn  tt- 
nurruw  ai.'l  l<-«),i,5f:al  oii«  js  i.'»l«  ii'l«:'l.  '  lU'^U'fi'.  .y/Hr..  J/tv..  an^i  xj-.  1  ^ -!•?  etuac 
r.  r.  Kij«»wli-w.  "J  ,W«JM  y^//  0;y>  />1  rii'-^.n  r.  S;irkftt.  S  PlCK£lJ>£*  Jajntrru  Wl 
W6.     ry.  Jivi-tKUBiyh.  H'o/A..,  VI.  V,;   VJII,  ;j,l.  579;  IX,  2s;i 
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is  conferred  the  jurisdictiou."  The  laws  slumber,  so  to 
speak,  until  quickened  through  the  creation  of  courts  by  the 
legislature.  "Between  the  arrival  in  a  colony  o£  the  law 
from  the  mother -country,  and  the  organization  of  courts  for 
ita  enforcement,  some  space  of  time  must  intervene.  And 
during  such  space  the  law  must  be  practically  in  abeyance, 
or  inoperative."  Should  a  "tribunal  be  created  with  juris- 
diction extending  to  a  part  only  of  the  law,  such  part  will 
become  operative,  but  the  rest  will  remain  inert  as  before.'" 
Besides,  for  our  present  purpose  it  is  highly  important  to 
note  that  the  English  courts  "have  specifically  held,  that  the 
matrimonial  law  of  the  ecclesiastical  tribunals  is  a  branch  of 
the  law  which  colonists  take  with  them."' 

Since,  therefore,  the  church  courts  were  never  established 
in  any  of  our  American  provinces,  it  follows  by  the  foregoing 
rule  that  there  was  no  tribunal  competent  to  decree  a  divorce 
or  separation  in  such  of  them  as  had  not  assigned  the  juris- 
diction in  question  to  some  other  body.  This  was  the  case 
throughout  the  southern  colonies.  Their  statute  books  are 
entirely  silent  on  the  subject  of  divorce  jurisdiction.  Judi- 
cial separations  from  bed  and  board  did  not  exist;  nor  prior 
to  the  Revolution  has  there  been  discovered  a  single  case  of 
absolute  divorce  by  legislative  act — a  practice  so  common  in 
New  England  during  the  same  period — although  Parliament 
had  set  the  esample  before  the  close  of  the  seventeenth  cen- 
tury. Ou  the  other  hand,  separations  by  mutual  consent,  or 
on  account  of  bad  conduct,  or  jwrol' separations  in  some 
form,  did  occur,  as  they  always  do  occur  in  any  society ;  and 
it  is  from  the  meager  records  of  judicial  actioos  regarding 

1  BiBHOr,  op.  cil..  I.  Htl&-3^,  vhere  the  anthoritiaa  for  each  step  In  the  srgn- 
nienl  are  cited, 

'Ibid,,  89 U9, 100.  Bee  Latoiu  v.  TMsdnle,  B  T*dnt.,  Enp'  Com.  Pleat  Kcp.,  R30t 
Bai  t'.  Bramptoh,  10  Ba8T,  KinQ't  BewH  Hep..  ZfS;  CataraU  v  Caleiiill,  1  Bo*.,  Sc, 
Hao,  Ul :  Bod  LaodoKltle  Peerago  Caw.  10  Lav  ReporU,  141,  ia. 

)  On  "  puol  BeiiBratloo  "  ten  Bianor,  Itar.,  Die,  and  Bep.,  I,  H  UOMS. 
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separate  maintenance  in  such  cases  that  one  learns  some- 
thing concerning  the  state  of  southern  law  and  custom  be- 
fore the  Bevolution. 

In  Virginia  we  find  the  county  court,  which  had  gained 
a  share  of  the  eqmty  jurisdiction,'  hearing  and  granting 
petitions  for  separate  alimony.  Thus  in  1691  the  prayer 
''of  Buth  Fulcher  for  separate  maintenance  against  her  hus- 
band, John  Fulcher,"  was  referred  by  the  governor  and 
council,  constituting  the  ''general  court,"'  to  the  justices  of 
a  county  court,  "who,  after  hearing  the  testimony,  decided  in 
favour  of  the  plaintiff."* 

Now,  by  the  English  law  alimony  could  not  be  granted 
in  an  independent  action,  but  only  as  incident  to  a  divorce 
by  decree  of  the  ecclesiastical  court.  Moreover,  in  Virginia 
no  colonial  statute  had  ever  conferred  this  portion  of  the 
ecclesiastical  jurisdiction  upon  the  loccd  courts  or  upon  any 
other  tribunaL  How,  then,  consistently  with  the  principles 
just  stated,  could  a  petition  for  separate  maintenance  be  en- 
tertained by  the  county  magistrates  as  falling  within  their 
equity  jurisdiction?  Prom  two  decisions  in  the  early  part 
of  the  present  century  the  dual  innovation  is  represented  as 
the  result  of  justifiable  self-help  under  the  stress  of  circum- 
stances; while,  in  the  absence  of  a  statute  authorizing  it, 
the  assumption  of  the  power  of  the  ecclesiastical  court  by  the 
equity  tribunal  is  looked  upon  as  a  natural  and  logical 
course.  In  the  first  of  these  cases,  arising  in  1810,  the 
superior  court  of  chancery  affirms  its  own  jurisdiction  in 
suits  for  alimony.  The  chancellor,  after  conceding  that 
the  authorities  are  in  doubt  and  divided,  holds  "that  in 
every  well-regulated  government  there  must  somewhere  exist 
a  power  of  affording  a  remedy  where  the  law  affords  none; 

1  Henino,  Stat.,  I,  303;  V,  491. 

2  This  court  was  so  called  since  1662:  Henino,  Stat.,  II,  58;  cf.  Howabd,  Local 
Const.  Hist.,  1, 2&0  a. 

3  June  16, 1691 :  Palmbb,  Calendar  of  Va.  State  Papers,  I,  29. 
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aatl  this  peculiarly  belongs  to  a  court  of  equity;  and  as  hus- 
band and  wife  are  considered  as  one  person  in  law,  it  is  evi- 
dent that  in  this  case  the  law  can  afford  no  remedy ;  which  is 
universally  admitted  to  be  a  sufficient  ground  to  give  this 
court  jurisdiction,  and  therefore  it  must  entertain  the  bill."' 
Thirteen  years  later  this  "reasoning  of  the  chancellor  on 
the  point  of  jurisdiction"  is  pronounced  "sound,"  in  a  suit 
tor  Beparate  maintenance  which  was  carried  from  the  chan- 
cery court  of  Fredericksburg  to  the  Virginia  court  of  appeals. 
In  his  opinion  Judge  Carr  says:  "I  find  no  case  with  ua,  ia 
which  the  subject  has  been  before  this  court,  Ha\'ing  no 
Ecclesiastical  Tribunal,  the  powers  of  that  court  seem  to  have 
been  considered  as  vesting  originally  in  the  old  General 
Court.     From  thence,  some  of  thom  have  been  distributed 

to  other  courts,  as  they  were  branched  out I  know  of 

no  law  which  has  given  to  any  court  the  trial  of  matrimonial 
causes,  except  so  far  as  relates  to  incestuous  marriageB,  as  to 
which  a  power  is  given  to  the  Court  of  Chancery  to  annul 
them."  Judge  Tucker,  he  continues,  in  his  edition  of  Black- 
stone,'  "says  with  respect  to  snita  for  alimony  after  a  divorce 
a  menaa  et  thoro,  as  there  ia  no  court  in  Virginia  which 
possesses  jurisdiction  in  such  cases,  there  can  be  no  room 
for  suits  of  this  nature;  unless,  perhaps,  the  High  Conrt  of 
Chancery  should  sustain  them  as  incidental  to  its  equitable 
jurisdiction."  "I  believe,"  adds  Judge  Carr,  "that  in  prac- 
tice the  County  Courts,  sitting  as  courts  of  equity,  have 
assumed  the  power  of  giving  separate  maintenance  in  cases 
of  separation;  but  by  what  rule  they  have  been  regulated,  I 
know  not."* 

1  Caao  ol  Poroell  V.  Pnroell  (inW.lHBH.  HiiD  MuNr.,  Jlcporb,  US-IB.    "It  to  not 

oommonly  thus  nssamed  that  a  cooct  of  eqnitj  will  take  JDriKliBtioii  ot  a  mbjoot 
■implj  beesu»  thn  eommiia  law  triboDali  do  Dot."—  Bishop,  Uar.,  Div.,  and  Sep., 
I,gI3M,  noIaS;  Srroat,  Eqttitv  Juritprttdence,  %6i. 

>TucKKB.  Blaclalonc'i  Oomntentaritt  (IBM),  ED,  W. 

B  ot  Umond  c.  AJmuad  (U33),  t  Eahd..  Sep.,  ee2rtS:  also  lo  IS  Am.  Do- 
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But  the  colonial  and  state  courts  of  equity,  in  "exercising 
the  authority,  not  of  granting  divorces,  but  alimony,  where 
the  latter  was  the  only  relief  prayed,"  eoem  to  have  acted 
contrary  to  the  more  approved  legal  rule;  and  Sishop  sag- 
gesta  that  their  course  may  have  been  influenced  by  a  mis- 
understanding of  the  policy  of  the  commonwealth.  In  the 
time  of  Cromwell  "the  ecclesiastical  courts  were  abolished; 
thereupon  the  equity  judges  were  expressly  authorized,  it 
appears  by  a  clause  in  their  commissions,'  to  decide  causes 
of  alimony,  and  after  the  Restoration  their  decrees  were  by 
statute  confirmed.  Misapprehensions  of  this  matter  have 
BometimeB  led  to  the  inference  that  the  equity  courta  took 
cognizance  of  the  question  simply  as  of  their  own  appropri- 
ate jurisdiction,  because  of  the  extinguishment  of  ecclesias- 
tical tribunals,  or  as  succeeding  to  them.  But  this  obviously 
was  not  so;  since,  had  the  jurisdiction  been  theirs,  they 
would  have  exercised  it  as  well  when  there  were  ecclesiasti- 
cal courts  as  when  there  were  none,  for  the  latter  never 
claimed  it,  their  alimony  being  only  an  incideut  in  the 
divorce  suit;  and  since  any  jurisdiction  which  they  might 
assume  as  successors  of  the  defunct  ecclesiastical  courts 
could  have  been  only  to  decide  causes  of  divorce,  with 
their  incidental  alimony,  not  to  grant  an  alimony  before 
nnknown,"  The  granting  of  separate  alimony  without  a 
divorce  is  now  common  in  the  states;'  and,  from  whatever 
source  the  courts  have  derived  their  power,  it  is  entirely 
justifiable  as  satisfying  a  social  need.  In  the  absence  of 
statutory  sanction  justice  may  demand  that  some  existing 
body  shall  promptly  grant  relief;  though  it  is  doubtless 
true  that  the  authority  to  do  bo  cannot  be  logically  assumed 

iBiBHor,  op.  rit,.  I.  M  ISM.  139G;  toUowiOK  FoNBLANqtm.  Equilti.Vl,  note.  Id 
Bslns  u.  FrBQcisoDS.  ti  Bi.and,  5H  3..  it  U  tskso  (nr  sraoted  ttiBl  ths  eqnitr 
Jodgei  of  th«  oommoDvealth  ammed  the  jnrbdiotioD  in  question  m  natarallr  Boat- 
ing to  tbam!  nothing  is  said  of  a  staCnte  contemiig  It. 

>The  sobject  U  worked  onl  ia  detail  br  BllHor,  op.  elt..  I,  gg  13S3-im. 
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as  the  legitimate  inheritance  of  equity  tribonals  from  the 
ecclesiastical  courts. 

The  colooial  law  of  Maryland  on  the  subject  does  not 
differ  esBentially  from  that  of  Virginia,  although  there  are 
some  divergeaces  of  interest.     Judicial  divorces  were  not 
granted.     A  number  of  early  cases  show  that  the  high  court 
of  chancery  took  cognizance  of  suits  for  separate  alimony  as 
naturally   belonging   to  its  juriBdictlon  in   the  absence   of 
ecclesiastical  courts,     Of  these  perhaps  the  most  important 
for  the  facts  presented,  though  the  precise  ground  of  the 
^■H    judgment  is  not  clearly  expressed,  is  the  action  of  Galwith 
^^^k  V.  Galwith  which  in  1689  came  before  the  provincial  court 
^^^P  on  appeal  from  the  court  of  Calvert  county.     The  record  of 
the  lower  tribunal  states  that  at  the  June  term,  1685,  "the 
appellee,  being  the  wife  of  the  appellant,"  presented  a  peti- 
tion "setting  forth,  that  within  a  few  years  certain  false,  evil, 
and  scandalous  reports  were  raised  and  spread  abroad  against 
her  by  some  malicious  persons,"  causing  "great  dissentioa 
and  difference  between  her  husband  and  herself,  insomuch 
^^^B  that  he  refused  to  entertain  her  in  his  bouse,  or  allow  her  a 
^^^■flompetent  maintenance  elsewhere,  by  which  she  was  reduced 
^^^Klo  great  poverty  and  want."     Whereupon,  in  June,  1684, 
^^^B^e  "applied   to  the  county   court   for    relief   and   redress 
^^^Ktherein,  at  which  time  the  court  hearing  and  considering  the 
^^^K  premises,  granted  an  order  that  her  husband  should  allow 
^^H  .  .  ■  .  her  2000  wt.  of  tobacco  for  her  maintenance  the  year 
^^^  nest  ensuing."     Now  the  "year  was  completed  and  ended, 
and  her  said  husband  not  being  reconciled  nor  willing"  to 
take  back  either  herself  or  the  child,  "which  she  hitherto 
had  maintained,"  she  "would  in  a  short  time  be  brought  to 
extreme  poverty  and  necessity  without   further  assistance 
from  the  court."    Therefore  she  prayed  that  the  court  would 
give  order  that  her  husband  might  "take  her  home  to  dwell 
I  with  him,  which   she  waa  desirous  to  do,  or  else  that  he 


372  Matbimonial  Institutions 

might  be  enjoined  to  allow  her  a  competent  maintenance  far 
herself  and  child."  Accordingly  the  "said  John  Galwith^' 
was  commanded  to  "take  home  his  said  wife  Jane  GUwith, 
to  dwell  with  him  as  man  and  wife  onght  to  do;  otherwise 
to  allow  ....  her  3000  wt.  of  tobacco  a  year,  commenciiig 
from  that  day." 

John  then  appealed  to  the  higher  tribunal,  assigning  for 
errors:  (1)  that  the  county  court  passed  judgment  against 
him  upon  reading  the  petition  without  calling  him  to  answer, 
"so  that  he  is  condemned  unheard  contrary  to  the  law,  and 
against  the  statute  of  Magna  Charta;^^  (2)  that  the  county 
court  had  "no  jurisdiction  of  the  matter  in  difference  .  .  .  .  , 
being  touching  Alimony,  which  is  not  recoverable  there  bat 
in  chancery,  or  the  court  of  the  ordinary;"  (3)  that  the 
county  court  cannot  take  "cognizance  of  matters  relating  to 
causes  of  separation  and  divorce  between  man  and  wife,  bat 
such  matters  are  only  triable  and  examinable  in  the  court  of 
the  ordinary."*  The  judgment  was  reversed,  but  on  what 
particular  ground  we  are  not  told;  so  that  from  the  apparent 
inconsistency  of  the  last  two  specifications,  one  might  be  in 
doubt,  were  the  fact  not  well  established,  whether  the  high 
court  of  chancery  had  jurisdiction;  for  surely  alimony  is 
strictly  a  matter  "relating  to  causes  of  separation  and 
divorce,"  cognizance  of  which  is  said  in  the  report  to  belong 
in  effect  to  the  bishop  of  London  as  ordinary.  One  point, 
however,  seems  clear:  the  county  court  had  no  power  in 
such  causes;  and  that  is  what  one  would  infer  according 
to  the  doctrine  of  the  Virginia  judges  before  quoted ;  for, 
unlike  the  county  courts  of  Virginia,  those  of  Maryland  had 
no  equity  jurisdiction.' 

1  Case  of  Galwith  v.  Galwith,  4  Habbis  and  McHenbt,  ReporU^  477,  47S. 

3 The  act  of  1639,  engrossed  bat  not  flDally  approved,  gave  the  so^alled  **  oonntj 
ooort"  power  in  certain  matrimonial  causes  belonging  properly  to  ecclesiastical 
courts:  bnt  this  tribunal  was  really  the  predecessor  of  the  provincial  ooort :  Box- 
MAN,  HUU  of  Md.,  106. 128, 1I»,  ISl,  604. 
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Some  other  decisions  o£  a  later  date  throw  light  on  the 
colonial  practice-  In  Macnamara's  case,  involving  alimony, 
decided  before  the  Revolution,  "the  defendant  claimed  an 
appeal  to  the  Arches  Court  in  England.  Hia  right  thereto 
seems  to  have  been  acknowledged,  it  does  not  appear  on  what 
principle,'"  Again,  in  1828,  it  was  declared  in  FamBhill  v. 
Murray  that  "  there  never  having  been  an  eccleaiaetical  court, 
and  no  power  to  grant  a  divorce  by  annulling  for  any  cause, 
a  contract  of  marriage  which  was  originally  valid  ever  Lav- 
ing been  conferred  upon  any  of  the  courts  of  justice,  it  fol- 
lows that  a  divorce  can  only  be  granted  by  an  act  of  the 
general  assembly;"  but  in  the  provincial  era  alimony  was 
customarily  granted  by  the  court  of  chancery."  Similar 
evidence  two  years  later  is  afforded  by  the  opinion  in  Helms 
V.  FranciscuB,  where  the  parties  had  a  written  agreement  to 
live  apart.  In  the  absence  of  the  ecclesiastical  court  it  is 
affirmed,  "the  high  court  of  chancery  always  had,  even  under 
the  provincial  government,  entire  juriediction  of  snch  claims 
for  alimony,  or  for  separate  maintenance  out  of  the  husband's 
estate  fonnded  on  hia  misconduct,"  but  chancery  may  not 
meddle  with  causes  of  marriage  and  divorce.  Moreover,  it  is 
laid  down,  apparently  as  the  rule  in  the  colonial  aa  well  as 
in  the  modem  period,  that  separate  maintenance  may  be 
assigned  by  the  equity  court  only  on  the  two  grounds  of 
miaconduct  admitted  in  the  eccleaiastical  tribunals  as  proper 
reasons  for  a  divorce  a  tnctisa  el  tkoro.'  It  may  also  be 
noted  that  the  jurisdiction  in  suits  for  alimony,  assamed 
prior  to  the  Revolution  by  the  courts  of  equity,  was  later 
confirmed  by  statute.     In   1777  it   was   enacted    that   the 

ICBHof  Fariuhlllu.MDrrsy.IBuBS.tlBff.;  U  Aii.  Dtxirtmi,  MSO.  QT.  tba 
sua  of  DttertOD  i-.  Teweb.  Fkbochin'b  firporli  of  Oontitl.  Court  of  Sc.  (ISll),  3a. 

•  That  is,  tor  ornalti  and  adnltarr :  case  of  Belmi  v.  PranDiuiiu  (1830),  3  Blavd, 
M  R. :  10  An.  Deciaota,  UZ  ff.    C/.  tho  oon  ot  Walllii«s[ord  v.  WaUiugsIord,  a  Ka. 

ASD  J.,  4ea. 
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'^chancellor  shall  and  may  hear  and  determine  all  caasee 
for  alimony,  in  as  full  and  ample  a  manner  as  such  causes 
conld  be  heard  and  determined  by  the  laws  of  England  in 
the  ecclesiastical  courts  there.^'^  Commenting  on  this  act 
Bishop  remarks  that  ''as  the  ecclesiastical  courts  in  England 
had  no  power  over  alimony  except  in  connection  with  divorcei 
it  would  not  have  been  an  extravagant  interpretation  to  derive 
from  this  statute  authority  to  decree  both  divorce  and  all* 
mony,  to  the  extent  exercised  in  those  courts.  But  it  was 
held,  instead,  that  the  wife  could  have  under  it  the  sort  of 
alimony  we  are  considering,  for  any  cause  authori2dng  in 
England  a  divorce  from  bed  and  board,  and  even  sometimes 
for  other  causes;'  yet  not  the  divorce."' 

It  is  just  possible,  finally,  that  absolute  divorces  were 
granted  in  Marylemd  by  the  colonial  assembly — a  common 
practice  after  the  Bevolution.  "In  this  state,"  it  was  held 
in  1829,  "the  act  of  divorcing  man  and  wife  has  been  per- 
formed by  the  legislature,  for  the  want,  perhaps,  of  ecclesi- 
astical authority  to  effect  it,  or  borrowing,  perchance,  the 

power  from  the  parliament  of  Great  Britain However 

this  may  be,  divorces  in  this  state,  from  the  earliest  times 
have  emanated  from  the  general  assembly,  and  can  now  be 
viewed  in  no  other  light  than  as  regular  exertions  of  legisla- 
tive power."  But  no  evidence  is  forthcoming  for  the  "earli- 
est times."* 

1  By  the  same  act  it  is  provided  that  **^  the  general  court  may  inquire  into,  hear 
and  determine,  either  on  indictment  or  petition  of  either  of  the  parties,  the  Taliditj 
of  any  marriafce,  and  may  declare  any  marriage,  contrary  to  the  table  in  this  aet 
[tabic  of  forbidden  degroes]  or  any  second  marriage,  the  first  subsisting,  nuU  and 
void,"  with  appeal  to  the  **  court  of  appeals."— I^aiM  o/ if d.  (Annapolis,  1790),  I, 
Feb.,  1777,  c.  xii,  par.  xiv,  xv. 

a  Jamison  v.  Jamison,  4  Md,  Ch,^  289,  296.  This  case  is  thus  more  liberal  than 
Helms  V.  Franciscus  just  cited. 

3  Bishop,  op.  cit,  I,  §  1S96.  Cf.  Hewitt  v.  Hewitt,  1  Bland,  101 :  Crane  v,  Megin- 
nis,  1  Gill  and  J.,  463,  or  19  Am.  Decisions^  287;  Wright  v.  Wright's  Lessee,  2  JfcL, 
429,  or  56  Am.  Decinons,  723. 

«Case  of  Crane  v.  Meginnis,  1  Gill  and  J.,  468;  19  Am.  DecitiOM^  237-42.  Qf. 
also  Wright  v.  Wright's  Lessee,  2  ifd.,  429,  or  56  Am.  Decitions^  723-33. 
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The  law  and  custom  prevailing  in  the  Carolinas  are  in 
harmony  with  those  of  Virginia  and  Maryland,  and  need  not 
here  be  considered.  The  same  is  probably  true  ot  Georgia, 
as  appears  from  the  case  of  Head  v.  Head,  which  will  receive 
some  notice  in  another  connection,'  From  the  opinion  in 
this  suit  we  infer  that  in  the  colonial  period  the  English 
common  law,  including  the  law  administered  by  the  ecclesi- 
astical courts,  governed  the  subject  of  divorce.  By  an  act 
Lof  February  25,  17S4,  the  common  law  and  such  statutes  as 
were  in  force  "in  the  Province  of  Georgia  in  1776,  so  far  as 
they  were  not  contrary  to  the  constitution,  laws,  and  form 
of  government  of  the  state,"  were  adopted.  Accordingly,  up 
to  1784  an  absolute  divorce  could  not  be  given,  and  the  only 
oausea  recognized  for  a  partial  divorce  were  those  of  the 
common  law.  But  even  such  limited  divorces  were  not 
panted;  for  there  had  been  no  legislation  on  the  subject, 
and  therefore  no  courts  existed  in  the  colony  competent  to 
act.  Through  exercise  of  its  sovereign  power  the  legislature 
might,  indeed,  have  granted  divorces,  partial  or  complete, 
after  the  British  model ;  and  according  to  the  opinion  in  this 
ease  the  legislature  had  exercised  this  function  for  some  time 
prior  to  1798,  when  the  constitution  transferred  the  primary 
jurisdiction  in  ail  cases  from  the  legislative  body  to  the 
courts.  "We  have  searched  in  vain,"  says  Jnstice  Nisbet, 
"for  any  legiHlation  upon  the  law  of  divorce  before  1798. 
If  the  legislature  had  paased  laws  declaring  what  would  be 
good  cause  for  divorce  at  any  time  anterior  to  1798,  without 
controversy  those  laws  would  have  repealed  the  common  law, 
and  the  legal  principles  mentioned  in  the  constitution  would 
have  been  referable  to  them.  But  there  were  no  such  laws 
passed.  It  is  true  that,  before  1798,  the  legislature  .... 
did  grant  divorces  upon  special  application.  ....  These 
acts  do  not  even  exhibit  the  grounds  upon  which  they  were 

I  Se«  chap.  Ilii,  tec.  U, 
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passed."  Thus  far  the  judge,  apparently,  is  speaking  of  the 
period  between  the  Bevolution  and  the  constitution  of  1798. 
We  are  not  told  by  him  whether  any  legislative  divorces 
were  granted  in  the  colonial  era,  though  that  is  highly 
improbable.  At  any  rate,  it  is  nearly  certain  that  the  com- 
mon law  was  not  repealed  by  any  provincial  statute.  For 
"no  such  laws  have  come  down  to  us.  If  there  were  any 
....  they  are  too  deeply  buried  beneath  the  deposits  of 
time  for  our  power  of  revelation;"  though,  probably,  a  "dili- 
gent search  in  the  colonial  records  preserved  in  England, 
but  not  accessible  to  this  court,  might  convict  us  of  error."' 

III.      ABBITBATION    AND    DIVOBCE    IN    THE    MIDDLE    COLONIES 

Touching  the  question  of  divorce  the  Middle  Colonies 
held  a  place  much  closer  to  the  extreme  conservatism  of  the 
South  than  to  the  broad  liberalism  of  New  England.  In 
New  Netherland,  indeed,  it  was  natural  that  the  Beforma- 
tion  doctrines  on  this  subject  should  prevail.  The  civil 
courts  exercised  every  kind  of  matrimonial  jurisdiction. 
Already  we  have  seen  them  trying  cases  of  breach  of  prom- 
ise and  annulling  marriages  for  the  lack  of  legal  forms.'  So 
also  they  possessed  full  power  to  dissolve  the  nuptial  bond. 

As  early  as  1655  John  Hicks  obtained  a  divorce  on 
account  of  his  wife's  adultery,  with  leave  to  remarry.  Two 
years  later  John  George  Baldingh  was  granted  a  similar 
decree  on  the  same  ground.  Anneke  Adriaens  was  released 
from  her  husband  for  bigamy  in  1664.*  In  1674,  the  year 
of  interregnum,  Governor  Colve,  with  the  fiscal  and  council, 
heard  the  petition  of  Catrina  Lane  for  "letters  of  divorce" 

iCase  of  Head  V.  Head  (1847),  2  Kbllt,  Oeorgia  ReporU,  191-211.  Cf.  on  the 
same  point,  Finch  v.  Finch,  14  Ga.,  962 :  and  Brown  v.  Westbrook,  27  Go.,  102,  which 
varies  from  the  two  other  decisions. 

3  See  chap,  ziv,  above. 

3 These  three  cases  are  in  the  New  York  Colonial  MSS.,  1690-1664:  Dutch:  Part 
First,  VI,  49;  VIII,  415,  417,  419;  X,  291,  293.  They  were  first  brought  to  light  by 
CowLBT,  Our  Divorce  Courts^  32, 33. 
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from  her  husband  Daniel,  who,  being  accused  of  committing 
a  heinous  crime,  had  broken  jail  and  absconded.  After  due 
consideration,  the  court  ordered  that  a  "divorce  and  seps- 
ration"  should  be  granted  if  the  husband  do  not  within  six 
months  appear  and  "purge"  himself  of  the  charge.'  The 
allowance  of  this  delay  before  a  decree  of  divorce  shall  take 
effect,  in  case  of  absence  of  the  defendant,  appears  to  be  the 
rule;  for  in  the  same  year  the  prayer  of  Abigail  Messenger, 
deserted  wife  of  Richard  Darlin,  for  divorce  with  the  privi- 
lege of  remarriage,  is  for  "cogent  reasons,  provisionally  post- 
poned ....  six  months,  during  which  time  the  supplicant's 
husband  is  commanded  to  purge  himself  from  this  accusa- 
tion," or  in  default  the  supplicant  shall  be  permitted  to  urge 
her  suit.'  Thirteen  years  earlier  Laers,  the  Finnish  priest 
who  later  got  himself  into  trouble  by  performing  his  own 
wedding  ceremony,  is  said,  in  a  "meeting,"  to  have  secured 
i  divorce  from  his  wife  on  account  of  her  elopement  with 
^acob  Jongh.* 

In  1659  we  find  what  appears  to  be  a  cause  of  separation 
I'from  bed  and  board  with  assignment  of  alimony.  Since 
^•Uicolaas  Velthuyzen  cannot  resolve  to  live  any  more  in 
love  with  his  wife,"  therefore  it  is  decreed  "  that  he  shall 
provisionally  supply  her  with  one  fat  hog,  two  skepels  of 
maize,  according  to  his  own  offer  for  her  support,  and  fur- 

Ither  disposition  shall  be  made  for  the  maintenance  of  her 
KDd  her  children."*  To  this  same  year,  also,  belongs  a  case 
■  ThiswBBScaBaof  nllaged  iacsst:  O'C ALL AQ HAN.  Doc.  RcLto  Col.  Hi'l..lf.  Y., 
Bt,™. 
^  iCBMotdeMrtloouidadultoiTi  tf.  V.  C0(.  JTSS,  {traDalation  from  the  Dutch), 
bm,  2ti;  also,  irich  gligbtlr  diSsiect  tranalatloa,  in  O'Callaoban.  op.  cit..  II,  73a 
I  Cud  of  olopemeDt  trltb  adnlMry.  D»c.  IS,  lASI :  Qskaod.  nr  Old  Stadt  Bav, 
IM,  »7;  also  in  O'CALLAauAN,  op.  eil.,  SU.  SSS,  vhcre  va  road^  "Tbis  floa  priest 

diTorcfl  oa  acoDuiit  of  his  vife'a  BiRbt  and  reoelfed  Iho  aama.  aabject  to  jronr  Honors' 
■PDrotal.  on  the  !!>"'  of  December"  (tetter   from    Beeekman   to  BtDf*«UDt  and 
Mbera,  dated  at  Altona,  SoDtb  Rlrer.  Feb.  1,  IMS). 
Reeonlt  c/  Iftw  Amtterilani,  In,  IS. 
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which  seems  to  be  the  complement  of  the  English  action  for 
jactitation.  The  plaintiff  brings  snit  because  the  defendant 
has  privately  accused  him  of  having  another  wife;  where- 
upon the  court  orders  the  accuser  to  prove  his  charge.' 
There  is  also  mention  of  a  separation  by  mutual  agreement 
made  originally  before  the  local  commissaries  at  Albany. 
A  record  of  the  higher  court  at  New  York  in  1670  recites: 
'' Whereas  strife  emd  difference  hath  arisen  betweene  Albert 
Andriesen  and  Gertruyde  Vosburgh  his  wife  with  y^  which 
y«  commissaryes  at  Albany  being  acquainted^'  and,  finding 
their  ''Inclinations  averse  from  living  together  as  man  and 
wife  ought  to  doe  they  did  by  consent  make  an  Agreement 
of  their  Seperation  as  likewise  how  their  estates  are  to  be 
divided  betweene  them."  Therefore  the  court  doth  ''Batifye 
and  Confirme  what  hath  beene  Already  ordered  as  to  that 
perticular  by  y*  which  each  partye  is  to  res[t]  satisfyed 
without  giving  any  further  trouble  upon  this  occasion."' 

"Tender  parents,"  writes  Mrs.  Earle,  "could  not  unduly 
shelter  a  daughter  who  had  left  her  husband's  bed  and 
board.  He  could  promptly  apply  to  the  court  for  an  order 
for  her  return  to  him,  and  an  injunction  to  her  parents 
against  harboring  her.  It  has  been  plain  to  see  in  all  such 
cases  which  I  have  chanced  upon  in  colonial  records  that  the 
Court  had  a  strong  leaning  towards  the  husband's  side  of  the 
case."'  This  fact  appears  in  a  case  coming  before  the  local 
authorities  of  New  Amsterdam  in  1665,  which,  moreover, 
affords  an  illustration  of  the  sensible  Dutch  custom  of  arbi- 
tration in  such  domestic  differences.  A  trouble  having 
arisen  between  Arent  Jureaensen  Lantsman  and  his  spouse 
Beletje,  the  burgomasters  and  schepens  refer  the  matter  for 
adjustment  "to  reverend  Dome.  Johannes  Megapolenses  and 

1  Ibid.,  70.    Of.  ibid.^  870  (1661),  for  mention  of  a  case  of  sedaction. 

a  At  'Effort  James  in  New  Yorke  the  24th  day  of  October  1670.**— MUNSSLX., 
Annals  of  Albany,  IV,  20. 

3SASLB,  Colonial  Days  in  Old  New  York,  48. 
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Dome.  Samuel  DrieainB."  If  the  arbitrators  fail  to  settle 
the  difficulty  by  next  court  day,  warning  ia  given  that  "pro- 
ceedings may  be  expected  according  to  the  Style  and  cus- 
tom of  law,  as  an  example  to  other  evil  housekeepora" 
Later  Lantsman  avers  that  his  wife's  parents  will  not  listen 
to  the  arbitrators;  and  bo  he  prays  that  the  court  may  order 
his  wife  to  return  to  him.  Thereupon  Beletje  appears  and 
says  she  will  not  return  because  her  husband  has  often 
broken  his  promises  to  amend.  So  the  court  takes  a  band 
on  the  husband's  behalf,  forbidding  the  wife's  father,  Lodo- 
wyck  Pas,  to  keep  her  above  fourteen  days,  during  which 
time  the  consorts  must  be  reconciled  or  else  apply  to  the 
court  again.  At  the  same  time  Lantsman  is  duly  warned 
that  if  further  complaint  of  bad  behavior  be  made,  he  shall 
be  handed  over  to  the  "Honorable  Governor  General  to  be 
punished  by  his  Honor  in  such  manner  whether  by  separa- 
tion from  bed  and  board  imprieonment  or  otherwise  as  by 
his  Honor  shall  then  be  deemed  proper  as  an  example  to 
other  householders."  But  the  wife's  parent  seems  to  have 
disregarded  the  mandate.  For,  later,  sworn  jurymen  decide 
that  "Beletje  Lodowyck"  must  return  to  her  husband,  and 
that  her  father  shall  no  longer  harbor  her  without  the  hns- 
band'a  consent;  and  this  verdict  is  approved  by  the  court.' 
"A  curious  feature  of  this  marriage   quarrel,"   adds  Mrs. 

^Earle,  "is  the  fact  that  this  Lantsman,  who  was  so  deter- 
aiitied  to  retain  his  wife,  had  been  more  than  recreant  about 
'  Par  this  caw  (July  II,  tWS)  sea  Valentinb,  Manual  of  t\e  Corporation  (IKSI, 
OS.  VSl.  t8»,  4M. 

Soma  fnithof  details  are  givan  in  the  Beeont*  of  Keto  Amtterrtani,  T,  283-65: 
"Lodowyck  Pas,  his  wifo  and  danchtor  (tho  wife  o(  Arent  Jorriaanson  Lnntaman), 
BUteriDgthealonsaidLHDtiiniaii'!!  wife's  request  to  bfldlroceed  from  berhosband,  as 
■be  conoot  keep  honse  with  him.  Decreed  lo  poattwae  the  matter  nntil  the  oeit 
oonrtdaj  when  tho  said  Lantsman  is  to  bo  heard  and  the  afonuaid  Lodowfck  Pas 
was  allowed  to  retBin  his  daughter  with  him  during  that  time  "  (282).  Then  Beletje 
produces  a  remODStrance  against  being  obliged  to  go  to  her  bnaband  iSfS).  Lsnts- 
DBD  aeit  appoara.  and  is  ordered  to  produce  his  witnossss  bj  next  court  da;  (2U. 
BS).  No  farther  meDtiOQ  oF  the  matter  apcieari  In  these  dociunBnt!'.  Whether  the 
Lfrocoodings  just  indicated  wore  preliminarr  or  after  failure  of  arbitrntiou  is,  of 
clear:  but  the  former  seems  more  probable. 
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marrying  her.  The  banns  had  been  published,  the  wedding- 
day  set,  but  Bridegroom  Lantsman  did  not  appear.  Upon 
being  honied  up  and  reprimanded,  his  only  proffered  excuse 
was  the  very  simple  one  that  his  clothes  were  not  ready /^* 
A  few  other  cases  of  separation,  occasionally  with  arbi- 
tration, have  been  gleaned,  some  of  them  occurring  long 
after  the  English  rule  began.  For  example,  William  Hallet 
petitions  ''that  his  wife  may  be  obliged  to  live  with  him 
agreeably  to  the  decision  of  referees,  or  in  the  case  of  her 
refusal  to  comply,  that  he  be  granted  a  divorce."*  Whether 
his  prayer  was  allowed  we  are  not  told.  In  1697  Daniel 
Vcmolinda  prayed  "that  his  wife  be  'ordyred  to  go  and  live 
with  him  where  he  thinks  convenient.'  The  wife's  father 
was  promptly  notified  by  the  Albany  magistrates  that  he  was 
'discharged  to  shelter  her  in  his  house  or  elsewhere,  upon 
Penalty  as  he  will  answer  at  his  Perill;'  and  she  returned 
to  her  husband."*  The  same  writer  from  whom  the  record 
of  this  case  is  borrowed  says  "Nicasius  de  Sille,  magistrate 
of  New  Utrecht  and  poet  of  New  Netherland,  separated  his 
life  from  that  of  his  wife  because — so  he  said — she  spent 
too  much  money,"  and  also  because  "  she  was  too  fond  of 
schnapps, — which  her  respected  later  life  did  not  confirm."* 
Likewise  "when  Anniatje  Fabritius  requested  an  order  of 
court  for  her  husband  to  vacate  her  house  with  a  view  of 
final  separation  from  him,  it  was  decided  by  the  arbitrators 
that  no  legal  steps  should  be  taken,  but  that  'the  parties 
comport  themselves  as  they  ought,  in  order  that  they  win 
back  each  others  affections,  leaving  each  other  in  meanwhile 
unmolested' — which  was  very  sensible  advice.  Another 
married  pair  having  'met  with  great  discouragement'  (which 
is  certainly  a  most  polite  expression  to  employ  on  such  a 

1  Eable,  op.  cit,  49. 

^New  York  Col.  M88.,  XXIIIi  Calendar  of  Hist.  Man.  (1664-1776),  26;  cf.  ibid^ 
XXni,  269, 390;  XXV,  84,  85. 

8  Eable,  op.  cit.,  48,  49.  « Ibid.t  50. 
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and  the  sonrs  as  becomes  a  Christian  spouse:  Bequesting  all 
differences  which  had  ever  existed  between  them  both  may 
be  hereby  quashed  and  brongt  no  more  to  light  or  cast  up, 
as  she  on  her  side  is  heartily  disposed  to.  Their  Worships 
of  the  C!oart  Recommend  parties  on  both  Sides  to  observe 
strictly  their  Reconciliation  now  made."* 

If  one  may  jndge  from  the  scattered  fragments  of  court 
records  thus  preserved,  the  little  settlements  in  New  Nether- 
land  and  early  New  York  were  ajQUcted  by  their  fair  share  of 
domestic  ills.  In  the  main,  however,  family  life  was  placid 
and  prosaic.  Few  cases  of  absolute  divorce,  or  even  of  per- 
manent separation,  occurred;  and  this  is  probably  due,  at 
least  in  part,  to  the  system  of  friendly  arbitration  and  to  the 
kindly  paternalism  of  the  Dutch  magistrates 

After  the  conquest,  according  to  the  weight  of  legal  au- 
thority," the  people  of  New  York  province  acquired  the  rights 
and  privileges  of  the  English  common  law.  The  ecclesias- 
tical courts  were  **  regular  tribunals  of  England,  and  the  law 
administered  in  them"  a  part  of  the  general  law  of  the  land.* 
But  so  far  as  divorce  is  concerned,  in  New  York,  as  in  the 
southern  colonies,  this  law  was  practically  in  abeyance 
throughout  the  entire  provincial  era.  The  code  of  the  duke 
of  York,  it  is  true,  does  contain  a  provision  on  this  subject. 
It  is  there  declared  that  "In  Cases  of  Adultery  all  proceed- 
ings shall  bee  aceordinge  to  the  Lawes  of  England  which  is 
by  Divorce  (if  stird)  Corporall  punishment  or  fine  and  Im- 
prisonment."* In  substance,  therefore,  separation  from  bed 
and  board,  not  complete  divorce,  is  thus  sanctioned  for  the 

1  Quoted  from  Eable,  op.  ctt.,  46,  47. 

a  Boo  Chancellor  Kent,  in  Williamson  v.  Williamson,  1  Johnson,  Chancery  Rep,^ 
488,  491,  492 ;  and  Chancellor  Walworth's  decisions  in  Wood  v.  Wood,  2  Paios,  Chanr 
eery  Rep.,  108,  HI;  North  v.  North,  1  Barbour,  Chancery  Rep.,  241,245:  4SAm,  Dc 
cisions,  778 ;  and  Burr  v.  Burr,  10  Paige,  Chancery  Rep.,  20,  35.  Cf,  Bishop,  Mar.^ 
Div.,  and  Sep.,  I,  §§  132, 133,  notes ;  and  Story,  Commentaries,  I,  80,  81. 

3  Bishop,  op.  cit.,  I,  §109. 

*  Duke  of  Yorkers  Book  of  Laws :  in  Linn,  Charter  and  Latos,  63. 
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scriptural  ground.  But  this  provision  in  its  practical  resalt 
does  no  more  than  say  that  the  English  law  regarding  judi- 
cial separation  a  mensn  et  ihoro  shall  be  recognized  in  the 
colony,  and  such  would  have  been  the  case  without  it. 
From  the  beginning  it  must  have  been  a  "dead  letter;"  for 
no  tribunal  was  clothed  by  statute  with  adequate  jurisdiction 
to  enforce  it.  Possibly  for  a  time  the  old  Dutch  law  and 
customs  were  in  practice  accepted  as  partially  binding.  We 
have  just  seen  evidence  of  the  survival  of  arbitration  in  cases 
of  separation,  and  of  marital  reconciliations  managed  and 
recorded  by  the  courts.  But,  unless  granted  on  this  authority 
in  the  brief  period  of  transition,  judicial  divorce  a  vinculo 
ceased  in  New  York  with  the  English  conquest.  According 
to  Chancellor  Kent,  who  may  not  be  quite  accurate,  "during 
the  period  of  our  colonial  government,  for  more  than  one 
hundred  years  preceding  the  Revolution,  no  divorce  took 
place  in  the  colony  of  New  York;  and  for  many  years  after 
New  York  became  an  independent  state,  there  was  not  any 
lawful  mode  of  dissoh'ing  a  marriage  in  the  lifetime  of  the 
parties,  but  by  a  special  act  of  the  legislature.'" 

Subsequent  to  the  meeting  of  the  first  assembly  of  the 
province  in  1683  the  writer  has  found  no  evidence  of  a 
legislative  divorce,  though  there  is  preserved  a  copy  of 
what  appears  to  be  a  circular  letter  from  King  George  III. 
in  1773,  commanding  the  provincial  governors  "not  opon 
any  pretence  whatsoever"  to  give  their  assent  to  any  bill 
"that  may  have  been  or  shall  hereafter  be  passed  by  the 
Council  and  Assembly  of  the  Province  under  your  govern- 
ment for  the  naturalization  of  Aliens,  nor  for  the  divorce  of 
persons  joined  together  in  Holy  marriage  nor  for  establish- 
ing a  Title"  to  lands  originally  acquired  by  edieus  before 
naturalization.' 

1  Kert,  CommenlaTit$,  It.  97. 9S. 

)  Lottat  of  Nuv.  U,  1T73:  O'CALLioaul,  Doc  Btt.  to  Col.  Bit..  N.  Y..  TQI,  KB; 
alio  In  tfoB  Jtrteg  Archimt,  X,  Ul,  (IZ. 
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But  if  the  legislatnre  declined  to  interfere,  during  the 
early  period  the  executive  stepped  into  the  breach.  Cad- 
wallader  Golden,  who  died  in  1776,  tells  us  that  **the  Gov- 
ernors of  New  York  took  on  them  the  power  of  granting 
divorces  which  has  been  in  disuse  at  least  ever  since  the 
revolution  neither  is  there  any  court  in  this  province  that 
can  give  this  remedy  tho^  in  the  neighboring  Colonies  a 
divorce  is  more  easily  obtained  than  perhaps  in  any  other 
Christian  Country;"  and  he  significantly  raises  the  "Query 
whether  this  may  not  be  for  the  advantage  of  a  new  country 
which  wants  people.  It  is  certain  that  the  natural  increase 
of  People  in  New  England  has  been  very  great  perhaps 
more  than  in  any  other  of  the  English  Colonies."' 

Colden's  declaration  that  divorces,  even  by  authority 
of  the  governor,  were  not  granted  after  the  revolution  of 
1689  harmonizes  with  the  statement  of  Chancellor  Kent. 
A  petition  for  such  executive  relief  is  preserved  among  the 
New  York  Colonial  Manuscripts.  In  this  case  Bichard 
Wood,  who  avers  that  he  has  lived  in  Westchester  *' about 
fifteen  years,"  during  all  which  time  he  "hath  endeauoured 
to  demeane  himselfe  as  a  true  and  loyall  subject  and  service- 
able in  his  generation,"  prays  for  separation  from  his  wife 
Mary  on  account  of  "her  most  abominable  words  and 
actions"  purposely  designed  to  "breed  difference"  between 
them.  The  petition  is  addressed  to  Governor  General 
Andros;  but  no  record  of  his  excellency's  action  in  the 
premises   is   forthcoming.^     The   granting   of   divorces   by 

1  Golden,  Letters  on  Smithes  History  of  New  York:  in  Coll.  N,  Y,  HUL  Soc^ 
Fund  Series,  1, 1868, 187. 

2  New  York  Col.  M8S.,  XXV,  84.  Here  is  the  document  in  full,  thooffh  some 
phrases  are  hard  to  decipher: 

'*  To  the  Right  Honr^ie  Maij  Edmond  Andross,  Oouevnr  Genii  of  all  his  Hi^hnes 
Territories  in  America : 

"  The  Humble  Petiton  of  Richard  Wood : 
"Humbly:  Sheweth: 

*'Thnt  whereas  your  Honou"  Petitioner  hauoing  Hue  under  his  Highness  Juris- 
diction in  Westchester  about  fifteen  years,  during  w^^  time  your  petitioner  hath 
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executive  authority  ia  unprecedented ;  and  it  ia  just  poeeible 
that  the  governors  immediately  after  the  English  occupation 
believed  their  action  in  such  eases  in  a  way  sustained  by  the 
duke's  law;  though  this  hypothesis  ia  scarcely  probable. 

For  the  other  middle  colonies  the  story  is  soon  told. 
New  Jersey  ia  in  the  same  positioD  as  New  York  under 
English  rule.  The  statute  book  ia  silent  on  the  subject  of 
divorce.  If  divorces  were  permitted  at  all,  it  must  have 
been  by  legislative  authority;  unless,  indeed,  in  the  early 
period,  aa  in  the  aister -province,  the  governors  assumed  the 
power  to  act. 

The  Great  Law  of  1682  for  Pennsylvania  authorizes 
divorce  on  the  scriptural  ground.  The  punishment  for 
adultery  prescribed  by  this  statute  may  be  compared  with 
the  penalties  mentioned  in  the  early  New  England  and  New 
York  codes.  One  convicted  ot  that  crime  "ahall  for  the 
firat  offence  be  publicly  whipt  and  suffer  one  whole  year's 
imprisonment  in  the  house  of  correction,  at  hard  labor,  to 
the  behoof  of  the  publick,  and  longer  if  the  Magistrate  see 
meet.  And  both  he  and  the  woman  shall  be  liable  to  a  Bill 
of  Divorcement,  if  required  by  the  grieved  husband  or  wife, 
within  the  said  term  of  one  whole  year  after  Conviction." 
For  a  second  offenae  the  penalty  is  "imprisonment  in  man- 

eutJeaiuiDred  to  demenDS  hlmMlte  as  a  tnie  sod  Lorall  subject  and  Berviceible  Id 
bis  grDoratioD,  to  the  best  ot  his  power,  but  t1irou«h  the  nnehastiti'  and  diilajralty 
of  f  petitioners  wife  by  name  Mar;  Wood,  eoatalned  great  detriment  and  endared 
B  Terr  tronblesoms  aod  Toiatloaa  liaoJDg  lo  the  Diahonoor  nt  Ood,  nnd  raDngnaDt 
to  the  bol}  band  at  nedioak,  alie  haDeios  ta  mneb  as  ia  hor  lajr  endeaoonred  tbe 

astioDs.  baneing  openlr  eoofoaaed  she  hath  defiled  her  marriage  bedd,  and  that  pnr- 
poael)  to  breed  diSerenee  betveen  Tuar  petitioner  and  horselte,  notwithsliuidins  j* 
petitioner  eadeaaoiired  to  roclalma  her,  by  all  means  lawfuU.  who  ynt  continued  tha 
same  and  rather  wornc,  and  now  pQrpoaely  absented  bar  aelfe  by  russiui  sbe  knows 
her  selte  KuUtf  and  tu  prevent  that  shame  and  ptuiishnieQl  doe  to  her  base  and 

slaked  actioDn 

"I' Petitioner  hambly  bpRits  yonr  Bon"  vonld  bee  plen»«d  lo  tako  yonr  patitioo* 
en  sad  ea^e  into  eonaideratiou,  and  If  It  shall  Heem  good  ia  your  Bonn  sight  a  sepo* 
latioD  may  ha  made,  othenf lie  Doe  [iUecibla]  eoti  bo  etpoctod  but  a  sad  eoant  of 
m.bd.>l.r.U.dol.„.  ..^j   ^  P,,10™,  ,b.U  to, 

"Buer  Piaj  u  in  Datf  booDd." 
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ner  aforesaid.  During  Life.^^  If  the  husband  or  wife  sins 
with  a  person  who  is  nnmarried,  then  for  the  first  offense 
either  shall  suffer  half  a  yearns  imprisonment;  and  for  a 
second  transgression,  imprisonment  for  life/  Nearly  the 
same  penalties  are  imposed  for  incest'  and  for  bigamy.*  It 
will  be  noticed  that  the  Great  Law,  which  was  re-enacted  in 
later  statutes,  deals  with  divorce  much  in  the  same  spirit  as 
does  the  duke  of  York's  code.  In  each  case  divorce  is 
allowed  for  the  one  scriptural  cause;  but  whereas  the  New 
York  statute  plainly  intends  the  separation  to  be  merely 
from  bed  and  board,  *' according  to  the  law  of  England,'^  on 
the  other  hand,  by  its  peculiar  terms,  the  Pennsylvania  act 
seems  to  authorize  '' bills''  for  complete  dissolution  of  wed- 
lock. However  that  may  be,  in  this  case,  as  in  the  other, 
the  law  has  no  practical  significance;  for,  with  one  excep- 
tion below  named,  the  jurisdiction  of  the  English  spiritual 
courts  was  not  devolved  upon  any  of  the  provincial  tribu- 
nals. Accordingly,  the  historian  Gk)rdon,  in  his  summary  of 
the  laws  of  the  colony,  is  able  to  say  that  these  '^made  no 
general    provision    for  the  dissolution    of   marriage;   and 

1  Lxmr,  Charter  and  Lam,  100, 110.  This  proTision  was  abrogated  by  William 
and  Mary,  1088,  bat  re^naoted  the  same  year :  <Md.,  110,  note,  194  (the  re^naoted  law). 

By  the  Dntoh  oode  fornicators,  if  single,  are  to  marry  or  pay  a  heavy  fine; 
O^Callaohan,  OrdinaneeB,  496.  Under  the  duke  of  York  the  penalty  is  marriage, 
fine,  or  corporal  punishment,  in  the  discretion  of  the  court:  Duke  of  Yorhe'e  Book 
of  Lawe :  in  Link,  Charter  and  LatM,  27.  •  The  New  Jersey  laws  of  "  Carteret*s  time  " 
ica,  1675)  contain  the  same  provisions :  Lsajeiko  and  Spiceb,  OrawUy  107;  and  the 
PennsyWania  statutes  authorise  the  county  court  to  impose  **  all  or  anie  **  of  these 
three  penalties :  Limn,  op,  cit,  145, 210;  Biorsn,  JLatM,  1, 2,  c.  S. 

3  For  incest  the  guilty  person  "  shall  forfeit  one-half  of  his  estate,  and  both 
suffer  imprisonment  a  whole  year,  in  the  house  of  Correction,  at  hard  labour,  and 
fbr  the  second  offence,  imprisonment  in  manner  aforesaid  during  life.**— Lnm,  op, 
ctt.,  110;  abrogated  and  re-enacted  in  168S:  tMd.,  194;  and  a  similar  law  was  passed 
in  1700:  Biorsn,  Loim,  1, 2, 0. 

s  For  bigamy,  according  to  the  Great  Law,  whosoerer  shall  be  "  Convicted  of 
having  two  wives  or  two  husbands,  attone  and  the  same  time  shall  be  imprisoned  aU 
their  Lifetime  in  the  House  of  Correction,  at  hard  labour,  to  the  behoof  of  the 
former  wife  and  children,  or  the  former  husband  and  children.**  When  one  of  the 
persons  is  single  and  the  other  married,  the  xwnalty  is  the  same :  Linn,  op,  cit,y  110, 
111 ;  abrogated  and  re-enacted  in  1608:  HHd,^  194 ;  and  again  in  substance  re-enacted 
in  1700 :  Biorbn,  Laws,  1, 2, 6. 
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divorce  from  bed  and  board  was  allowed  in  case  of  bigamy 
only,  on  request  of  the  first  wife  or  husband,  made  in  one 
year  after  conviction.'" 

Absolute  divorces  were,  however,  granted  by  legislative 
authority.  Of  these  an  example  occurs  in  1769,  when  there 
was  laid  before  the  council  a  "Bill  sent  up  by  the  Assembly 
for  the  Governors  concurrence,  entitled  'An  Act  to  Dissolve 
the  Marriage  of  Curtis  Grubb,  of  the  County  of  Lancaster, 
Iron  Master,  with  Ann,  his  wife,  late  Ann  Few,'"  and  to 
enable  them  to  contract  further  matrimony.  After  amend- 
ment this  bill  was  approved,  and  Curtis  was  allowed  to 
"take  to  Wife  any  other  woman  during  the  Natural  Life  of 
the  said  Aune,  in  the  same  manner  as  he  might  or  conld  do 
if  she,  the  said  Anue  was  actually  Dead.'"  In  the  same 
way,  on  March  21,  1772,  the  "marriage  of  George  Kehmle 
of  the  City  of  Philadelphia,  Barber,  with  Elizabeth,  his 
wife,"  was  dissolved ;  but  on  April  27,  1773,  the  decree  was 
declared  void  by  the  king  in  "an  Instrument  of  Writing 
under  the  Privy  Seal;"  and  on  the  11th  of  next  October  the 
royal  veto  was  published  by  a  proclamation  of  the  governor, 
Jonn  Pcnn.'  There  is  also  extant  an  example  of  annulment 
of  wedlock  by  the  legislative  body.  On  March  20,  1772,  a 
to  declare  void  the  "pretended  marriage  of  Rebecca 
'anakin  with  a  Certain  John  Martin"  was  presented  to  the 
governor;  but  after  six  months'  deliberation,  on  September 
19,  it  was  returned  to  the  assembly  with  his  excellency's 
veto.*  There  is  no  evidence  to  show,  however,  that  divorces 
partial  or  absolute  were  at  all  common  in  the  Quaker 

ivince. 
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CHAPTER  XVI 

A  CENTUBT  AND  A  QUABTER  OF  MARRIAGE  LEGISEiATIOK 

IN  THE  UNITED  STATES,  1776-1908 

[BiBUOOBAPHiGAL  NoTB  XVL — FoF  this  chapter  all  the  statataa 
relating  to  marriage  enacted  in  fiftj-two  states  and  territories  siiioe  the 
Revolution  have  been  examined  and  compared,  Hawaii  not  b^n^  in- 
cluded. The  session  laws  and  various  compilations  oi  statutes  con- 
sulted are  described  in  the  Bibliographical  Index,  V,  and  need  not  here 
be  named  in  detail. 

Hitherto  a  history  of  matrimonial  legislation  in  the  United  Stataa 
has  not  appeared ;  but  summaries  of  the  laws  of  the  various  states  hmva 
been  made  for  particular  periods.  Of  these  the  most  important  is  the 
accurate  digest  for  1887-68 — the  time  of  compilation — contained  in 
Wright*s  Report  on  Marriage  and  Divorce  (Washington,  1889 ;  reprinted 
without  change,  1897).  There  is  also  a  summary  in  Stimson,  American 
Statute  Law  (Boston,  1886),  1, 664  ff.;  and  for  the  sake  of  comi^teneaa 
may  also  be  mentioned  Vannees,  A  Digest  of  the  Lawn  of  New  York 
and  New  England,  on  Marriage,  Dower,  Divorce,  etc,  (Hartford,  1877) ; 
Noble,  A  Compendium  and  Comparative  View  of  the  Thirty-Eight 
State  Laws  of  Marriage  and  Divorce  (New  York,  1882);  with  tha 
discussion  of  Owk,  *^  Reform  in  the  Celebration  oi  Marriage,**  in 
Atlantic  Monthly^  LXI  (Boston,  1888);  Ck)nver8,  Marriage  and  Divorce 
in  the  United  States  (Philadelphia,  1889) ;  Snyder,  The  Geography  of 
Marriage  or  the  Legal  Perplexities  of  Wedlock  in  the  United  States 
(New  York,  1889) ;  Ernst,  The  Law  of  Married  Women  in  Massachu- 
setts (2d  ed.,  Boston,  1897);  and  Whitney,  Marriage  and  Divorce 
(Philadelphia,  New  York,  Boston,  and  Chicago,  1894).  Consult  the  par- 
liamentary return  of  Marriage  Law  and  Divorce  Law  in  foreign  coun- 
tries and  the  colonies  (London,  1894) ;  and  see  also  Bibliographical  Note 
XVIIL] 

I.      THE  NEW  ENGLAND  STATES 

The  foundation  of  the  marriage  law  of  the  United  States 
was  laid  long  before  the  War  of  Independence.  Some 
features  have  since  been  pruned  away,  and  others  have  been 
changed  or  added;  but  the  existing  forms  of  celebration,  the 
modes  of  registration,  and  the  leading  principles  of  matri- 
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imoQial  jurisprudence   had   already  been   developed.      The 

'century  has  produced  a  great  mass  of  legislatiott;  bat  so  far 

as  it  is  new  it  is  concerned  largely  with  administrative  details, 

often  of  very  great  importance  as  determining  the  eflfective 

character  of  the  law. 

a)  The  solemnization. — In  New  England  before  the  end 
of  the  colonial  period  the  religious  ceremony  had  long  since 
been  made  optional  with  the  lay  celebration  before  a  magis- 
trate, which  was  the  only  form  allowed  in  the  beginning. 
This  system  is  continued  after  the  Revolution.  As  elsewhere 
in  the  country,  the  minister  and  the  justice  of  the  peace  now 
share  the  business  between  tliem.  The  earlier  statutes  are 
generally  more  strict  than  the  later  regarding  the  place  of 
residence  and  the  territorial  jurisdiction  of  the  persons 
authorized  to  celebrate  matrimony.  For  example,  by  the 
Massachusetts  act  of  1783  any  justice  of  the  peace  may 
solemnize  lawful  wedlock  within  his  own  county;  while  a 
minister  of  the  gospel,  if  "stated  and  ordained,"  may  act 
only  in  the  "town,  district,  parish,  or  plantation  where  he 
resides,"  provided  one  of  the  persons  lives  there  too.  If  a 
place  be  destitute  of  a  minister  of  any  denomination,  then  a 
neighboring  clergyman  of  the  same  society  may  serve;  but 
only  in  the  town  or  district  where  the  bride  or  bridegroom 
dwells.'  In  1821  such  ordained  and  stated  minister,  although 
living  outside  of  the  district  over  which  he  is  settled,  may 
conduct  the  ceremony  at  his  own  place  of  residence  or  at  that 
of  either  of  the  persons,  provided  one  or  both  of  them  is  a 
member  of  his  congregation.  If  there  be  no  such  minister 
in  the  place,  then  the  couple  desiring  to  be  married  may  go 
to  any  other  clergyman  in  the  commonwealth,  who  in  such 
case  is  authorized  to  act.'  All  previous  laws  on  the  subject 
are  repealed  in  1834,  when  a  new  statute  empowers  the  min- 

■  IdUvo/lAa  Com.  of  Ma**.,  nso-lBW.  1.321. 
>ActofFeb.lI,  USt:  tawt  of  lheCon.0/ Matt.  aXD.r^.    ' 
taodi  tlu  proTisioiu  ol  tha  Mt  of  Feb.  ZO,  UU :  ibut.  (ISIS),  MO. 
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ister  or  justice,  each  in  his  own  place  of  residenoe  or  in  Hbat 
of  either  of  the  penxnifli  to  perform  the  ceremony,  if  at  leaat 
one  of  them  liyea  in  his  oflkial  dirtricL^  The  present  law  is 
still  broader  in  its  terms.  ▲  marriage  may  now  be  soleaEt- 
nised  in  any  place  within  the  commonwealth  by  JewiA 
rabbis  duly  accredited;  Friends  according  to  their  rites; 
any  minister  of  the  gospel,  ordained  according  to  the  mage, 
of  his  denomination,  who  resides  in  the  commonwealth  and 
continnes  to  perform  the  fonctions  of  his  office;  or,  nniil 
a  few  years  ago,  by  any  justice  of  the  peace.'  By  the  act 
of  May  23, 1899,  an  important  change  is  made.  Hencefarih 
no  justice  of  the  peace  may  solemnise  a  marriage  nnless  he 
also  holds  the  office  of  city  or  town  derk,  city  registrar,  oleik 
of  a  court,  or  that  of  assistant  in  either  case;  or  ''nnless  he 
shall  have  been  specially  designated  by  the  governor."  The 
latter  may  at  his  discretion  name  jnstices  of  the  peace  '*wbo 
may  solemniise  marriages  in  the  city  or  town  in  which  thej 
geverally  reside."  Each  place  is  to  have  at  least  one  snch 
designated  magistrate;  but  otherwise  the  number  is  not  to 
exceed  one  for  every  five  thousand  of  its  inhabitants.  No 
juBtice  may  act  without  a  certificate  of  designation,  which 
the  governor  is  authorized  to  revoke  whenever  he  thinks  fit; 
and  every  year  in  January  the  secretary  of  the  common- 
wealth is  required  to  send  to  the  respective  clerks  or  regis- 
trars a  list  of  the  justices  to  which  authority  is  thus  granted.* 
However,  by  the  Massachusetts  law  is  prescribed  the  wise^ 
though  tmique,  condition  that  the  ceremony  may  be  con* 
ducted  only  by  a  person  who  is  able  to  read  and  write  the 
English  tongue/ 

1  Act  of  AprU  1, 1834:  Latnt^fthe  Com,  of  Mam,  (1S84),  SBHST. 

3Ptt5.  Stat,  (1882),  811.   The  law  has  remained  sabatantially  tbe  WKmm  ilBM 
188S:  see  Reo,  Stat,  (1836),  477 ;  Supp,  to  Gen.  Stat,,  1M9-1839, 1, 5ia 

*  Act9  and  Raolvei  of  Mau,  (1899),  879. 

4  Act  of  April  22, 1896:  Act9  and  Be^olvet^  7Sl.   ThiB  statote  fartlm  daelaNtlltftI 
**no  rabbi  of  the  Israelitish  faith  shaU  BolemniM  marriage  until  he  hasfllad 
the  derk  or  registrar  of  the  town  or  city  where  he  reiides  a  eertiSeftte  of  tiM 
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The  couree  of  legislation  in  tbe  other  states  has  been 
mnch  the  same  as  in  MassachuBettB  previous  to  1S99.  In 
all  of  them  throughout  the  century,  except  in  Rhode  Island, 
justices  of  the  peace  in  their  respective  counties  have  had 
anthority  to  solemnize  marriages.  In  that  commonwealth 
any  justice  of  the  supreme  court  may  now  act,'  as  earlier 
could  the  assistants,  justices  of  the  peace,  and  justices  of  the 
courts  of  common  pleas.'  For  over  fifty  years  the  judges  of 
the  county  and  higher  courts  in  Connecticut  have  had  the 
same  power;'  and  so  during  the  aseumption  period  had  tbe 
councilors,  judges,  and  even  the  governor  and  deputy  gov- 
ernor, in  Vermont.'  But  in  that  state,  after  the  admission 
to  the  Union,  the  justice  of  the  peace  has  always  been  the 
only  lay  officer  empowered  to  conduct  the  ceremony. 

The  law  governing  the  ecclesiastical  celebration  has  been 
a  matter  of  slower  growth  and  of  much  esperimentatiou. 
That  of  MasBachusetts  has  already  been  deBcribed.  The 
New  Hampshire  statute  of  1791  provides  that  marriage  may 
be  celebrated  by  any  "ordained  minister"  in  the  county 
where  he  is  settled  or  has  his  permanent  residence.'  For 
many  years  thereafter  no  change  was  made  in  that  require- 
ment.* But  in  1833  every  resident  "ordained  minister,"  if 
in  "regular  standing"  with  his  denomination,  is  authorized 
to  act  throughout  the  state,  after  causing  the  "credentiala  of 
his  ordination  to  bo  recorded  in  the  office  of  the  clerk  of 


llihmeiit  of  the  ajnagogae  of  vhlob  be  is  rsbbi.  aad  of  tbe  date  ot 
therelo,  aad  of  tbe  lorin  of  bia  oogsaement."— /bid..  251,  CJ.  Se«, 
UI»-iO,  vltb  Bomoobal  diffsreDt  vording. 

lAlso  tbo  vardena  ol  the  town  of  New  Shoreham;  Pi.6.  Sia\ 
Sen.  La»a(1Me),e2l.    The  justice  has  povei  in  aay  lown  of  the  at. 

iFvh.  Lam  of  It.  I.  (1798).  UI-SS;  ibid.  (1»H).  2S1.    By  tbls  dal 


Lav  {lWe),U, 


•  BofUrI  Slat.  (ISm),  Z73: 
[■  (U7SMM;  ibld.(tSSI).aOB:  I 
*8i,AJ)«,  state  Papen,  ! 
>Actot Feb.  lit,  1791:  La 


Cf.  Contl.  and  LaiBt  (19QG),  iX;  Lam  of  the  Statt  I.Uli),SU>,Sl:  ibid.  (U30) 


7f  Ike  Stale  of  Conn.  (1854),  871,  SJS;  On.StiX. 

(1902),  lose. 

i84.     df.  Lam  of  ll\e  Stale  qf  Tmnont  (17M),  SN. 
tf  Uut  Stale  of  S.B.  (17B3),  205,  206. 
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common  pleas,  in  the  connty  where  he  shall  solemniae  any 
marriage/*'  The  present  law  is  the  same  in  snbstanoe,  ex- 
cept that  the  filing  of  credentials  is  not  mentioned.  A  ncm- 
resident  minister,  similarly  qoalified,  may  now  officiate  any- 
where in  the  state,  on  receiving  a  commission  from  the 
governor  acting  on  the  advice  of  the  council ;  and  within  his 
own  parish,  when  having  a  pastoral  charge  wholly  or  partly 
within  the  state.'  Authority  in  the  state  to  join  persons  in 
wedlock  is  granted  to  "settled''  or  "ordained''  ministers  or 
elders  of  the  leading  churches  by  the  Bhode  Island  laws  of 
1798;'  to  the  ministers  or  elders  of  any  religious  denomina- 
tion who  may  be  ^'domiciled"  in  the  state,  by  the  revision 
of  1844;'  and  by  the  present  law  the  same  elder  or  minister 
may  obtain  a  license  to  join  persons  in  marriage,  when  he 
shall  have  registered  his  residence,  the  name  of  the  parish 
with  which  he  was  last  "associated,  if  any,  and  the  name  oi 
the  religious  denomination  to  which  he  belongs,  in  the  office 
of  the  town  clerk  of  the  town  in  which  he  resides  ....  in 
a  book  to  be  provided  for  that  purpose,"  and  *^  shall  have 
subscribed  his  name  thereto."* 

By  the  first  laws  of  Maine  like  authority,  in  the  counties 
where  they  dwell,  is  conferred  upon  ordained  ministers,  who 
shall  be  duly  appointed  and  licensed  during  pleasure  by  the 
governor  with  the  advice  and  consent  of  the  council;  pro- 
vided either  of  the  persons  resides  in  the  same  county.*  In 
1828  this  restriction  is  removed;  and  the  ministers  of  any 
denomination  of  Christians  may  be  so  commissioned  for 
counties  other  than  those  in  which  they  dwell/  The  law 
has  since  taken  a  different  form.     Power  is  now  granted, 

1  Laws  of  N.  H.  (1833),  88. 

^Gcn.  Laws  (1K78),  428;  Pub,  Stat.  (1891),  494;  ihid.  (1900),  589. 

^Pub.  Laws  (1798),  481-83;  same  provision,  ibid.  (1822),  371. 

*  Ibid.  (1H44),  267.  6  Oen.  Laws  (1896),  621.    Cf.  Pub.  Stat,  (1882),  41& 

e  Laws  of  the  State  of  Maine  (1821),  I,  341. 

1  Public  AcU  (1828),  1157, 1158;  Laws  oftheState  of  Maine  (1831),  HI.  2S8-4a 
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dnring  the  pleasure  of  the  execative,  to  every  ordained 
minister  of  the  gospel  and  to  every  person  licensed  to  preach 
by  an  association  of  ministers,  religions  seminary,  or  ecclesi- 
astical body,  who  shall  be  duly  appointed  and  commiBsioned 
for  that  purpose  by  the  governor.'  Moreover,  in  this  state 
.women,  otherwise  eligible  under  the  constitution,  may  in  the 
■Bme  way  be  commissioned  to  celebrate  matrimony.'  In 
Vermont  during  the  assumption  period  similar  authority  was 
granted  to  "settled"  ministers  in  their  respective  towns 
while  they  continue  in  the  ministry.'  The  district  of  the 
"ordained"  minister  was  extended  to  the  county  in  1797.' 
Three  years  later,  because  "irregular  itinerant  preachers, 
nnder  pretence  of  being  ordained  ministers  of  the  gospel," 
in  remote  parts  of  the  county,  practiced  impositions,  and 
marriages  solemnized  by  them  were  wholly  illegal,  it  was 
again  restricted  to  the  town;'  but  the  act  making  this 
ge  was  itself  repealed  in  1802.'     By  a  statute  of  1806  a 

;i8ter  is  required  to  file  credentials  of  bis  ordination  with 
the  clerk  of  the  town  where  he  shall  solemnize  any  marriage.' 
But  a  more  liberal  provision  appears  in  the  revision  of  1S39, 
any  resident  minister  of  the  gospel  being  then  authorized  to 
celebrate  wedlock  throughout  the  state.'  By  the  law  as  it 
stands  the  same  power  is  conferred  upon  a  clergyman, 
ined  according  to  the  usage  of  his  denomination,  who 
in   the  state,  or  else  "labors  statedly  therein  as  a 

ister  or  missionary,"' 

Ordained  ministers  of  the  "several  plantations"  of  Con- 

ticut,  as  already  seen,  in  1694  were  first  allowed  to  share 

I  Raited  ataluta  of  Uaix 
■  and  Raobia  ilS16),  cbap 
'(IWI),»1.    cy.  Wbiobt.  Bqwi 
'AcU  and  Kcmlva  (187&), 

'Sl^DB,  StatfPaptri,  HB,  *8i.  ^ Laia of  the  SI 

tAetofNoI.  7,1800:  Lauii  qf  the  State  qf  Vt.lliaK),1.3BS. 
'Ibid.,  a».  1  ll'iii..  JT2, 21:1 

0/  BOS  (1840),  SIB.  •  Vermont  Stat.  (I8H),  SCO. 
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with  the  jufitioeB  of  the  peace  the  fonotioii  of  joining  peMone 
in  mairiage.  Their  power  mm  reetrioted  to  their  respeotiiB 
towns  in  1702.  Itwaeeztended  to  the  county  in  1788;^  and 
the  deigyman  is  to  have  anthoiity  ''while  he  oontiniMa 
settled  in  the  work  of  the  ministry.*'  In  1820  the  wocd 
'^settled'*  was  dropped*  In  the  revision  of  1821  marriages 
celebrated  according  to  the  rites  of  any  religioas  denoni- 
ination  were  declared  valid.'  Anthority  to  solemnise  was 
granted  in  1847  to  any  clergyman  regolarly  licensed  acoord* 
ing  to  the  forms  and  usages  of  the  denomination  to  whidi 
he  belongs,  and  having  charge  of  a  society  for  one  year  or 
more.*  Finally,  since  1866,  the  same  power  has  been  oon- 
ferred  upon  all  ordained  or  licensed  clergymen  of  Oonneoti- 
cut  or  any  other  state  while  engaged  in  the  work  of  the 
ministry.^ 

The  law  of  Ooxmeoticnt  still  retains  the  broad  provisioii 
that  marriages  celebrated  according  to  the  rites  of  any  reli- 
gious  society  within  the  state  are  valid.*  This,  of  oonrse^ 
includes  the  Quakers,  who  in  each  of  the  other  New  England 
states  are  expressly  permitted  to  follow  their  own  usages  in 
this  regard,  as  also  are  the  Jews  in  Bhode  Island.*  No  form 
of  ceremony  is  anywhere  prescribed;  nor,  except  in  Bhode 
Island,  are  any  witnesses  required  by  the  statute/  In  New 
Hampshire  persons  living  together  and  acknowledging  eadi 
other  as  husband  and  wife,  and  generally  reputed  to  be  such 
for  the  period  of  three  years  or  until  the  death  of  one  of 

1  AcU  and  Law  (1784),  laO. 

2 Pub,  Stat,  Law9  (IKO.),  816;  the  same  proTision,  ibid.  (1885),  810. 

tPu&.^cte(1847),a9. 

4  Oen.  Stat,  (1866),  8Q1,  note,  giyin^r  a  summary  of  ohangee  in  the  law  slnoo  IMOl 
Of,  Oen,  Stat,  (1874),  186;  ibid,  (1887),  608;  ibid,  (1908),  1086.  See  1  Boot,  881;  4  ObMfc 
B^porU,  134, 200. 

5Gen.i9<a<.  (1887),  600. 

•  Pub,  Stat,  cf  Mom.  (1882),  811;  Pub.  Stat  o/N, B,  (1801),  484;  Gem.  Slat,  of  JT.JBT. 
(1867),  831 ;  Qtn.  Law»  of  R.  I.  (1806),  622;  Vermont  Stat.  (1804),  500;  Seoited  SftaL  <if 
Jfeune  (1884),  516. 

7  Two  witnesses,  besides  the  person  solemnisincr  the  marriage,  most  atkaod:  OmL 
ikMM  <ir  B. /.  (1806),  624;  .ictt  and  B6K>fo«t  (1800),  50,  SI. 
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them,  shall  thereafter  be  deemed  to  have  been  legally  mar- 
ried.' Various  penalties  are  prescribed  in  the  different 
Btates  for  unauthorized  celebration ;'  but  in  Maine,  Massa- 
chusetts, New  Hampshire,  Vermont,  and  Rhode  Island  it  is 
expressly  provided  that  when  a  marriage  has  been  solemnized 
by  a  person  professing  to  be  legally  authorized,  although 
not  so  authorized,  its  validity  shall  be  unaffected  by  such 
lack  of  authority,  if  it  is  valid  in  other  respects,  and  entered 
into  by  the  parties  or  one  of  them  in  the  belief  that  they 
were  lawfully  wedded.'  It  is  also  enacted  in  Massachosetts, 
Maine,  New  Hampshire,  and  Rhode  Island  that  the  validity 
of  a  marriage  shall  not  be  affected  by  any  omission  or  infor- 
mality in  entering  the  intention  to  marry.' 

6)  Forbid<ten  degrees:  void  and  voidable  marriages. — 
In  none  of  these  states  is  any  deEnition  of  marriage  laid 
down  in  the  statutes;  but  in  effect  matrimony  is  treated  as  a 
relation  partaking  of  the  nature  of  both  status  and  contract,' 
The  age  of  valid  consent  to  marriage — not  to  be  confused 
with  the  so-called  "age  of  consent"  under  the  criminal  laws 
enacted  to  protect  a  child  from  legally  agreeing  to  its  own 
ruin' — is  prescribed  only  in  New  Hampshire,   where  it  is 

■  Pub.  Stof.dSOO).  I 

1  Id  Hassaehtuatts 
Jftll  or  la  the  hoi 
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Tennont.  not  [eas  tlian  sii  monthn'  imprUoDiDoot  □[  a  Has  of  Froin  (100  U>  OOD:  In 
Conaealioot,  not  to  exceed  KiOD,  or  sii  monCha'  imprisonaieDt :  Sen.  Utat.  ll8B7),31Si 
In  Rhode  Island  Che  Bae  ia  KOOi  Ocn.  Lawi  ncse),  6K. 

ipub.  Stol.  o/VoH.  (lB83).eili  Rmiwd  S/oE.  »/ Afarne  (1SM),M7:  Pub.  Stal.  if 
iir.H.  (18»l),*Wj  Vermont  Stat.  (,VM),H&i  Oeti.  i-ato«q^ff./.  (1896),fln. 

IP«6.Sto*,o/HaJi.  (i«82),ail;  Sec.  Lavt  of  Uam.  (190!),  U,  IKl;  Rev.  Slat,  of 
jrninedKUI.Snr  Fab.Slat.ot  Ii.H.l\>a\1,t!H;  Oen.  Launof  B.  I.  {ieai).tSS. 

i^ForadiKeBtortBtmUCioaol  thastatntai  of  all  the  states  ud  tenitoriea  re- 
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nqoired,  prohibitod  dcgreea,  Toid.  voidable,  sod  forbidden  mariia«aB,  ai  the  law 
■tood  in  18S7.  see  WUOHT,  Report.  28-15. 
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foiirteen  for  males  and  thirteen  for  females/  Elsewhere  in 
New  England  the  common-law  role  of  fourteen  for  boys  and 
twelve  for  girls  probably  obtains.  On  the  other  hand,  in  all 
these  states,  except  New  Hampshire,  the  age  below  which 
parental  consent  is  necessary  for  a  legal  contract  is  named  in 
the  statute.  For  males  it  is  everywhere  set  at  twenty-one 
years.  For  females  it  is  eighteen  years  in  Maine,  Massa-* 
chusetts,  and  Vermont;  and  twenty-one  years  in  Connecticut 
and  Rhode  Island.  But  in  Maine  and  Massachusetts  con- 
sent is  required  only  when  the  minor  has  a  parent  or  guard- 
ian living  in  the  commonwealth.  The  Bhode  Island  law 
expressly  provides  that  a  license  may  be  issued  to  a  person 
of  over  eighteen  years  when  such  person  has  no  parent  or 
guardian  residing  in  the  state ;'  and  the  same  is  true  in  Con- 
necticut of  a  female  under  age  when  a  selectman  of  the 
town  where  she  has  last  resided  six  months  gives  his  con- 
sent.' Massachusetts  has  taken  wise  precaution  regarding 
the  marriage  of  minors  below  a  certain  age.  By  an  act  of 
1894  no  town  or  city  clerk  is  permitted  to  receive  a  notice 
of  the  intention  of  marriage  of  any  male  under  eighteen  or 
any  female  under  sixteen  years  of  age,  unless  the  **  judge  of 
probate  in  each  county  after  due  hearing"  shall  ^^make  an 
order  allowing  the  marriage  under  the  age  specified;"  but 
such  order  may  be  issued  only  when  the  minor  resides  in  the 
county  where  the  judge  holds  court,  or  when  the  father, 
mother,  or  guardian  gives  consent.*  A  law  of  March  28, 
1899,  amending  the  above  act,  allows  the  probate  judge  to 

1  Pub.  Stat,  of  N.  H.  (1900),  588. 

2  Written  consent  is  reqnisite  in  Connecticut,  Maine,  Bhode  Island,  and  Ver> 
mont ;  but  it  may  bo  either  written  or  verbal  in  Massachusetts ;  and  in  all  oases  the 
consent  is  preliminary  to  issuance  of  license:  Pub.  Stat,  of  Mats.  (1882), 810;  Beo, 
Stat,  of  Maine  (1884),  516 ;  Vermont  Stat.  (1894),  501 ;  Oen.  Stat,  of  Conn,  (1887),  606, aOQ; 
ibid.  (1902),  1085 ;  Gen.  Laws  of  R.  I.  (1896),  623 ;  and  Acta  and  Reaolvea  (1899),  49. 

8  Pub.  Acts  of  Conn.  (1895),  474. 

« Act  of  May  18, 1894:  Acts  and  Resolves  (1894),  453,  454.  See  also  the  proyisioD 
referred  to  below,  relating  to  the  clandestine  marriage  of  a  girl  of  sizteea  secarod 
by  abduction. 
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make  a  similar  order  in  case  of  a  person  of  either  sex  whose 
age  is  alleged  to  exceed  that  just  specified,  but  who  is  unable 
from  any  cause  to  produce  an  official  record  of  his  or  her 
birth,  to  overcome  the  reasonable  doubt  of  the  town  or  city 
clerk  or  registrar.  On  receipt  of  a  certified  copy  of  this 
order  such  local  officer  is  required  to  receive  the  notice  of 
intention  and  issue  a  certificate,  as  in  other  cases,' 

The  statutes  of  all  of  these  states  contain  a  list  of  kindred 
by  blood  or  affinity  with  whom  marriage  is  prohibited.  The 
restrictions,  of  conrae,  invariably  include  all  persons  in  the 
ascending  or  descending  line;  and  also,  as  a  rule,  those 
related  within  the  third  degree  of  collateral  consanguinity." 
Only  in  New  Hampshire  are  first  cousins  now  forbidden  to 
marry ;'  but  throughout  New  England  the  inhibition  extends 
to  unions  between  aunts  and  nephews  or  uncles  and  nieces. 
In  Connecticut  for  a  time  we  find  a  survival  of  mediseval 
prejudice  regarding  affinity.  Marriage  with  the  daughter  of 
a  wife's  sister  or  brother  was  there  first  permitted  in  1750.' 
But  it  was  not  until  1793  that  the  prohibition  of  wedlock 
irith  a  deceased  wife's  sister  was  dropped;'  while,  curiously 
enough,  it  was  retained  with  respect  to  a  deceased  brother's 
wife  nntil  1816.°  By  the  existing  law  of  all  these  states 
marriage  with  a  step-parent  is  forbidden ;  and  in  them  all, 
Beve  CJonnecticut,  a  person  may  not,  with  impunity,  wed  a 
father-in-law  or  a  mother-in-law.  Marriage  within  the  for- 
bidden degrees  is  everywhere  void;'   the  children  illegiti- 

1  AeU  and  Raoliia  <4  Uait.  (1899J.  I6O1  cf.  SariMed  Lam  (ISCEJ,  11, 1U7-W. 
iSwm,  BviUmof  tht  Lava  of  Cotm.  (IHB),  1, 1S8,  W. 

*  Pub.  Stat.  (l«n}.!£^    Cf.VltiaBt,  Report,  U. 

*  Acts  and  Lam  (tTSO),  lU. 
t  PnA.  Atot.  Lawa  11808).  I,  ITS,  419  u.  4. 

iloaa  wu  npsaled  la  Hay,  ISIS:    Pub.  Stat.  Lata 
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mate,  and  the  offenders  liable  to  severe  penalties.'  In 
Connecticnt  until  some  years  after  the  beginning  of  the  last 
century,  just  as  in  old  colonial  days,  offenders  against  the 
law  of  prohibited  degrees  were  ''  set  upon  the  gallows''  and 
condemned  to  wear  the  ''scarlet  letter.^^  The  statute  of  that 
state  still  required  the  adulterer  to  carry  the  halter  round 
his  neck  during  life;'  and  similar  penalties  were  yet  pre- 
scribed in  some  other  New  England  commonwealths.* 

Marriages  may  also  be  void  or  voidable  on  grounds  other 
than  the  forbidden  degrees.  Such  grounds  are  want  of  law- 
ful age  of  consent,  in  Maine,  Vermont,  and  Massachusetts;^ 
insanity  or  idiocy,  in  those  same  states  and  in  Rhode  Island;* 
physical  incapacity,  fraud,  or  violence,  in  Vermont;*  and 
bigamy  everywhere  except  in  Connecticut  where  the  statute 
is  silent'     In  Maine* — as  formerly  in  Rhode  Island* — a 

mate:  Pub,  Stat,  qf  N.  H.  (1891),  tfS;  Pub,  Stat,  of  Ma$t,  (1882),  806, 800,  U66:  Om, 
LawiofR.J,il9»),e21,lW0;  Fermont  8tot.  (18M), 500, 505 ;  Ocn, Stat, cf  Otmn,  (XWth 
1065;  Rev,  Stat,  of  Maine  (1864),  520, 908. 

1  Id  Rhode  Island  marriage  or  oamal  oomieotion  between  persons  so  relmfeed  is 
punishable  by  imprisonment  of  from  five  to  twenty  years:  Oen,  Law9  (1806),  lOQI; 
in  Oonnecticut,  by  two  to  five  years*  imprisonment:  OeiuStaL  (1867), 843;  in  New 
Hampshire,  by  a  fine  of  not  exceeding  $300  or  imprisonment  not  exoeedin^  three 
years:  Pub.  Stat.  (1891),  728;  in  Massachosetts,  by  confinement  in  staters  prison  not 
exceeding  twenty  years,  or  in  jail  not  exceeding  throe  years:  Ptt6.  Stat.  (1882), 
1166;  in  Maine,  one  to  ten  years*  imprisonment:  Rev.  Stat.  (1884),  903;  in  Vermont, 
confinement  in  state's  prison  not  more  than  five  years  or  a  fine  of  not  more  than  one 
thousand  dollars  or  both:  Vermont  Stat.  (1894),  902,  903. 

2  Pub.  Stat.  Laws  (1808),  478,  479  n.  4.    See  chap,  xii,  sec.  iv. 

3  For  adultery  the  Massachusetts  statute  prescribed  the  gallows,  whipping,  and 
the  scarlet  badge;  Act  of  Feb.  17, 1785;  Laws  of  the  Com.  of  Mass.^  T780-18JS^  1,217; 
and  the  gallows  with  fine,  whipping,  or  imprisonment  appears  in  the  early  New 
Hampshire  laws :    Latos  of  the  State  (1794),  294,  295,  285. 

*So  by  implication  in  Maine:  Wright,  Report^  39  n.  k.  Cf.  Vermont  StaL 
(1894),  506  (voidable) ;  Pufc.  Stat,  of  Mass.  (1882),  809. 

5  Rev.  Stat,  of  Maine  (1884),  515;  Vermont  Stat.  (  1894),  506  (voidable) ;  Pub,  8t4Mt, 
of  Mass.  (1882) ,  809 ;  Gen,  Laws  of  R,  J,  (1896) ,  621. 

«  Vermont  Stat,  (1894),  506,  507  (voidable). 

TPub.  Stat,  of  N.  n,  (1891),  495;  ibid.  (1900),  590;  Oen,  Laws  of  R,  J,  a806),6Zl; 
Vermont  Stat.  (1894),  505;  Rev,  Stat,  of  Me,  (1884),  515;  Pub.  Stat,  of  Mass.  (1882),  800, 

8 Such  unions  were  void  without  process  in  Maine:  Rev.  Stat.  (1847),  364;  ibid. 
(1857),  396.    They  are  so  now  by  implication:  Wright,  Report^  39  n.  k, 

9  So  in  Rhode  Island  as  late,  at  any  rate,  as  1844:  Pub.  Laws  (1844),  266. 
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marriage  between  a  white  person  and  a  negro,  Indian,  or 
mnlatto  is  void  without  legal  process.  Until  1843  Massa- 
chusetts had  a  similar  law;  and  its  repeal  at  that  time  seems 
to  have  been  preceded  for  several  years  by  much  popular 
interest  and  discussion.  Petitions  for  and  against  the  repeal, 
numerously  signed,  were  presented  to  the  legislature.  These 
were  referred  to  committees,  and  several  formal  reporta 
thereon  were  made.  One  of  them,  earnestly  favoring  the 
abrogation  of  the  existing  law,  alleges  that  the  petitions 
considered  were  in  the  aggregate  signed  by  3,674  men  and 
5,032  women.  On  the  other  hand,  a  House  report  in  1839 
strongly  opposes  the  proposed  change  and  treats  the  petition 
of  many  good  women  of  Lynn,  Brookfield,  Dorchester,  and 
Plymouth  with  unseemly  levity  and  ridicule.'  In  Connecti- 
cut a  marriage  attempted  to  be  solemnized  by  au  unauthor- 
ized person,  whether  the  parties  act  in  good  faith  or  not,  is 
likewise  void  without  decree."  Furthermore,  iu  Maine,  Ver- 
mont, and  MasBHchusetta  marriages  are  void  when  residents, 
"intending  to  return,  go  into  another  state  and  have  their 
marriage  solemnized  with  intent  to  evade  the  prohibition 
against  incestuous  or  bigamous  marriages,  or  against  mar- 
ziage  with  an  insane  person  or  idiot,  and  afterwards  return 
id  reside  in  the  home  state."* 
It  should  also  be  observed  that  onions  which  in  some 
states  are  void  or  voidable,  in  others  may  be  merely  prohib- 
ited or  placed  under  penalty.  The  laws  of  New  England  in 
this  regard,  like  those  of  the  other  commonwealths,  are  some- 
infusing  and  far  from  uniform  in  their  provisions; 


copies  of  throe  of  these  reports  In  tbe  UbrBi7oF  BBtrard  Unite raity. 
■as.  Oflneral  Court,  No.  «:"  a  second  marked  "No,  7. 1S41:"  and  a 
larkod  "No.  2S.  IMS."    For  the  repeal,  wa  .ilcK  awl  Saotitt  llStS), 
10;  Supp.  to  Sa:  Stat.,  tsae-OM,  US. 

1 0m.  Stat.  (1S871, 609.    Tbe  qiwsCion  of  aood  talth  is  not  nlwd  Id  the  statate. 
Of.  Ge^  Slal,  (l«a2),  1W6. 

•  Wbioht.  Report.  28.    Cf.  Vermoitt  Btat.  (18H),  BISi  Sep.  Stat  of  iltat.  (ISSe), 
4Ki  ana.  (UK),  809;  Ra.  Laun  of  Mam.  (IWC),  II,  13Ui  Bee.  Stat.  <tf  Maine  (18H), 

suj  ibid.  (Wi^i,f»l. 
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and,  as  Wright  suggests,  marriages  which  by  the  language  of 
the  statute  appear  to  be  simply  forbidden  or  punishable  may 
nevertheless  be  construed  as  void  or  voidable  by  the  courts.* 
For  when  the  statute  is  silent  the  common  law  may  be  in  force. 
Bigamous  marriages  are  so  prohibited  and  punished  in  Con- 
necticut;' the  marriage  of  a  female,  procured  by  force, 
menace,  or  duress,  in  Maine;'  and  the  clandestine  marriage 
of  a  girl  under  sixteen  years  of  age,  in  Massachusetts.^  A 
recent  act  of  Connecticut  has  set  up  a  bar  to  matrimony 
which  would  be  welcomed  by  the  social  reformer  in  other 
states.  Hereafter  a  couple,  either  of  whom  is  epileptic, 
imbecile,  or  feeble-minded,  is  forbidden  to  marry,  when  the 
woman  is  under  forty-five  years  of  age ;  and  any  selectman 
or  other  person  aiding  in  procuring  such  a  union  or  the 
marriage  of  a  pauper,  when  the  woman  is  below  that  age,  is 
liable  to  a  fine  of  not  less  than  one  thousand  dollars  or  to 
imprisonment  for  not  less  than  one  year,  or  to  both  penalties, 
as  the  court  may  decide.'  The  laws  of  Maine  also  put  some 
check  upon  the  propagation  of  paupers,  the  town  clerk  being 
forbidden  to  issue  marriage  licenses  to  such  persons  when 
the  overseers  deposit  in  bis  office  a  list  of  the  paupers  in 
their  charge.*  A  statute  somewhat  similar  exists  in  Ver- 
mont.' On  the  other  hand,  the  New  England  states  afford 
no  example  of  direct  statutory  encouragement  of  wedlock 

1  Wright,  Report^  85. 

2  Geju  Stat.  (1887) ,  843 ;  ibid.  (1902) ,  875.  a  Rev.  Stat,  of  Me.  (1884) ,  88S. 

*  In  case  of  abduction.  This  offense  is  punishable  by  imprisonment  for  a  term 
of  not  more  than  one  year  or  a  fine  of  not  exceeding  $1,000:  Pub.  Stat.  (1882),  1165. 
This  law  originated  in  1852 :  see  the  act  of  May  20, 1852  {Supp.  to  Rev.  Stat.y  1836-1853, 
852),  whose  penalties  are,  however,  not  the  same.    Cf.  Rev.  Law$  (1902),  II,  1785. 

^Pub.  Acts  of  Conn.  (1895),  667.  This  precedent  has  been  followed  by  Minnesota 
and  Kansas :  see  p.  480,  below. 

« Under  a  penalty  of  $20  for  each  offense:  Reu.  Stat.  (1884),  516;  ibid.  (1870),  484; 
Acts  and  Resolves  (1858),  chap,  xiv,  sees.  2,  3,  p.  12. 

^  In  the  case  of  paupers  a  license  may  not  be  issued  without  the  written  consent 
of  the  selectmen  or  overseer  of  the  poor  of  each  of  the  towns  whore  the  parties  reside, 
or  which  are  liable  for  their  support:  Vermont  Stat.  (1894),  501. 
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such  as  exists  in  a  few  instances  elsewhere  in  this  country; 
thongh  in  all  of  them,  except  Rhode  Island,  indirect  encour- 
agement is  given  through  providing  that  illegitimate  chil- 
dren may  be  legitimized  by  the  marriage  of  their  parents.' 
Agreements  in  consideration  of  marriage  are  generally  void 
unless  made  in  writing.' 

c)  Ceriificate  and  record. — With  respect  to  the  notice  of 
intention  required  by  law  before  a  marriage  may  be  solem- 
nized, the  century  may  be  divided  into  two  very  nearly  equal 
periods.  During  the  first  half  in  all  of  the  New  England 
states  proclamation  by  oral  banns  in  the  ancient  ecclesiastical 
manner,  or  a  written  notice  through  posting  by  the  town 
clerk,  is  left  to  the  option  of  the  persons;  while  during  the 
second  half  the  simple  license  or  certificate  of  the  clerk  is 
deemed  sufficient.  In  C!onnecticut  the  institution  of  banns 
according  to  the  form  observed  in  colonial  times  was  very 
tenacious.  By  the  statute  of  1784  intentions  of  marriage 
must  either  be  ^^sufficiently  published  in  some  public  Meet- 
ing, or  C!ongregation  on  the  Lord's  Day,  or  on  some  public 
Fast,  Thanksgiving,  or  Lecture  Day  in  the  Town,  Parish,  or 
Society  where  the  Parties,  or  either  of  them  do  ordinarily 
Beside;"  or  else  be  "set  up  in  fair  Writing  upon  some  Door, 
or  Post  of  their  Meeting-House,  or  near  the  same  in  public 
Yiew,  there  to  stand,  so  as  it  may  be  read,''  eight  days  before 
the  wedding.'  This  provision — arising  in  a  modification  of 
the  act  of  1640  made  in  1672* — appears  in  the  revision  of 
1760  and  each  following  edition  of  the  laws  until  1854,  when 

1  In  Maine  snch  children  are  lesiiimixed  bj  marriage ;  in  Connectient,  Massa- 
ehnaeita.  New  Hampshixe,  and  Vermont,  bj  marriage  and  acknowledgment  of 
father:  Wbxqbt,  Report,  aS,  27.  Qf,  Fub,  Stat,  cf  N,  H,  (1»1),  486;  Vermont  8taL 
(UM),  tfS;  Oen.  StaL  qf  (kmn,  (ltt7),  157;  Bev.  StoL  qf  Me.  (18M),  611 ;  Pub,  Stat,  qf 
(1882),  74S. 


SOeM.  Law  of  B.  J.  (1808),  806,  806;  Beo,  Stat,  of  lie,  (1884), 838, 830;  Vermont 
Stat  (1804),  200, 270;  Pub,  Stat,  of  N,  H.  (1801),  506;  Oen,  Stat,  of  Conn,  (1887),  818, 319. 

*.4cte  and  I^OiM  of  Omsi.  (1784),  136,  Ul 

^Pub,8taLLaw9  (1808),  1, 477  n.  1. 
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it  gave  place  to  the  modem  usage.'  The  New  Hampshire 
plan  is  somewhat  different.  In  that  state  there  is  a  sort  of 
blending  in  one  of  the  ecclesiastical  and  lay  noticea  By  the 
act  of  1791  publication  is  to  be  made  by  the  clerk;  but  at 
three  '^several  public  meeting  days,  or  three  sabbath  days,** 
in  the  respective  towns  of  the  bride  and  groom.'  This  plan 
was  retained  until  1854.'  On  the  other  hand,  the  Massa- 
chusetts law  of  1786  is  typical  in  this  regard.  Intentions 
must  be  announced  in  three  public  religious  meetings,  at 
intervals  of  three  days'  distance  exclusively,  or  they  must  be 
posted  by  the  town  clerk  during  fourteen  daya  Should  the 
banns  be  forbidden  and  the  reasons  therefor  assigned  in 
writing,  the  clerk  is  to  "forbear  issuing  a  certificate"  until 
the  matter  has  been  examined  by  two  justices  of  the  county, 
quorum  unus.  But  the  person  forbidding  the  banns  must 
cause  the  question  to  be  determined  within  seven  days, 
unless  the  justices  certify  to  the  clerk  that  more  time  is 
needed.  If  the  objections  to  the  marriage  are  not  sustained, 
the  complainant  must  pay  the  costs  of  the  proceedings,  and 
the  clerk  shall  issue  the  license.  For  pulling  down  or  defa- 
cing a  marriage  notice  a  penalty  of  twenty  shillings  or  of 
one  hour  in  the  stocks  is  imposed.^  This  dual  system  of 
notice,  with  little  change  in  the  trial  of  banns,  appears  in  the 
statute-book  until  1850.*  The  experience  of  the  other  three 
states  is  very  similar:  optional  publication  in  church  or  by 

1  Acta  and  Law  (1750),  144.  Cf.  also  AcU  and  Law  (1786),  135  ff. ;  ibid.  (1806), 
285,286;  Pub.  Stat.  Laws  (1821),  816;  ibid.  (1835),  369,  370;  ibid.  (1839),  412,  413;  Rev. 
Stat.  (1849),  272;  Statutes  (1854),  374-78  (repeal  of  old  law  and  enactment  of  a  new 
registration  system). 

^Laws  of  N.  H.  (1797),  296. 

3  See  Const,  and  Laws  (1805),  296,  297;  Laws  of  the  State  (1815),  850,  361;  UMU 
(1830),  172-74;  Rev.  Stat.  (1843),  290-92;  Compiled  Stat.  (1853),  875,  876;  Latn  cf  N.  H. 
(1854),  1415, 1416  (new  system  introduced). 

«  Laws  of  the  Com.  of  Mass.,  naO-lSlS,  I,  322,  S23. 

^Laws  of  the  Com.  of  Mass.  (1834),  251-57;  Rev.  Stat.  (1836),  476;  Supp.  to  Reo. 
Stat.,  1836-1853, 1, 597 ;  Acts  and  Resolves  (1850),  847  (act  of  March  28,  establiahing  the 
modem  license  system). 
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poBtiug  being  retaioed  until  the  middle  of  the  century,  or  in 
some  cases  even  to  a  much  later  time.' 

The  variooB  formalities  to  be  observed  in  getting  married 
and  in  registering  the  facts  connected  therewith,  as  required 
by  the  existing  system,  may  now  be  briefly  set  forth.  The 
first  step  is  application  to  the  town  clerk  or  registrar  for 
a  license,  or  "certificate"  as  it  ia  usually  called.  This  takes 
the  place  of  the  certificate  of  publication  issued  by  the  min- 
ister, clerk,  or  other  person  asking  the  banns  or  posting  the 
notice,  provided  for  in  the  earlier  laws.  By  the  Massachu- 
setts statute  persons  intending  to  be  joined  in  marriage 
shall  "cause  notice  of  their  intention  to  be  entered  in  the 
office  of  the  clerk  or  registrar  of  the  city  or  town  in  which 
they  respectively  dwell,  or,  if  they  do  not  dwell  within  the 
commonwealth,"  then  with  the  similar  oflGcer  of  the  place 
"in  which  they  purpose  to  have  the  marriage  solenmizod. 
If  there  is  no  such  clerk  or  registrar  in  the  place  of  their 
residence,  the  entry  shall  be  made  in  an  adjoining  city  or 
town."  The  certificate  is  issued  at  the  time  the  notice  ia 
filed ;  but  certificate  to  a  minor'  is  forbidden  except  upon  the 
application  or  consent  in  writing  of  the  parent,  master,  or 

I  It  WB9  retainad  ia  Veimont  until  ISM :  Qen.  Slat,  (id  ed..  1810).  858.  Cf.  tbs 
■ctB  of  1779  sod  1784  la  Si.adb,  Stale  Paper,.  SK.iSt;  and  Lawtcf  the  Statt  (nOi), 
S90,3S1;  and  ia  Maine  luitii  iVVer  ISI»:  oompsre  Latei  of  the  SfaU  (ISZl),  1, 510  S.  | 
*TO.S(aL(lBS]),  B90;  AcU  and  Raoli'es  ll»i»),  12  (new  syitem  lolcoduoed).  Aroao- 
tionaiT  sl«p  was  takoo  Id  the  Rhode  Island  law  at  Jan.,  1846.  Sicharto  the  optional 
plan  had  praiailed ;  by  thia  act,  in  all  aosfs,  Bolentaiuitioa  is  allowad  oalj  attor  at 
least  one  notice  In  a  roUgioue  mooting:  sm  Public  Law.  iSiH-iSsi,  751.  Tbs  fu6. 
XaiH{lgU),IS7,sho«  the  optional  plan  in  Inrce:  but  it  does  not  appear  in  Rro  SUit. 
(ISST),  312. 313,  a  oaitiflcste  of  qnaliQcation  presented  by  the  parties  to  the  porsou 
oondncting  the  aeremonr  taking  it9  place. 

The  following  is  the  form  of  notice  required  to  be  posted  tor  tonrteen  days, 
when  appllcutioD  is  made  to  a  lay  officer— Jostioe.  warden,  and  laleia  judge  — as 
etna  Id  the  Pub.  Laici  of  B.  I.  (1798),  481,  482: 

"  Know  all  men  by  tho»a  prusants,  that  A.  B.  ot and  C.  D.  of hare 

declared  onto  me  their  incoutiDus  ot  inarriseo I  du  tliurefore  hereby  make 

public  the  said  intentions.    U  any  person  know  any  just  caose  or  impediment  why 


iriai 


-,  thia  — 


day  of  ~ 


sale  tmdef  eighteen  and  a 
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gaaidian,  if  living  in  the  state,  under  penalty  of  not  to 
exceed  one  hnndied  doUazH.  To  protect  himself,  the  derk 
or  registrar  ''may  require  of  an  applicant  for  such  certificate 
an  aflMavit  setting  forth  the  age  of  the  parties;''  which 
''affidavit  shall  be  sworn  to  before  a  justice  of  the  peace,  and 
shall  be  sufficient  proof  of  age  to  authorise  the  issuing  ol 
the  certificate.''  For  a  false  statement  in  the  affidavit  the 
penalty  is  not  to  exceed  two  hundred  dollars.^  In  this  state 
a  town  of  more  than  two  thousand  inhabitants  is  allowed  to 
choose  a  person  other  than  the  derk  to  be  registrar." 

The  laws  of  Vermont  and  Maine  differ  but  little  in  the 
leading  points  from  those  of  Massachusetts;  but  in  Maine 
the  notice  of  intention  must  be  recorded  with  the  town  derk 
where  each  person  resides,  if  both  live  in  the  state,  at  least 
five  days  before  the  marriage.*  More  elaborate  are  the  pro- 
visions of  the  Bhode  Island,  New  Hampshire,  and  Connecti- 
cut statutes,  requiring  the  clerk  to  enter  on  the  certificate 
the  various  facts  gathered  as  statistics,  to  which  reference 
will  again  be  made.*  In  all  cases  a  penalty,  severe  under 
some  recent  enactments,  is  imposed  upon  the  minister,  jus- 
tice, or  other  officer  who  presumes  to  celebrate  a  marriage 
without  first  receiving  the  certificate  signed  as  the  law 
requires.* 

1  Pub.  Stat,  of  McM.  (1882),  810;  Rev.  Law  (1902) ,  II,  1S47, 1348, 1852. 

^Fub.  Stat.  ofMau.  (1882),  258. 

*Reo.  Stat,  of  Me.  (1884),  515,  516;  VermmUStat.  (1894),  501. 

«  Pub.  Stat,  of  B.  J.  (1882),  416, 417;  Oen.  Law  (1896),  622, 62S,  where  the  elaborate 
forms  of  the  declarations  of  the  "  expectants  '*  are  siTcn  in  full ;  and  the  act  of  1896, 
AcUandReaolveM,^lft.  Cf.  Gen.  Stat,  qf  Conn.  (1887),  24,608,609;  Pub. Stat.  qfN.H. 
(1801), 493, 494; Gen. JLaiM  ofN.H.  a878),428;  Qen. Stat,  of  N.  H.  (1867), 831;  Lateeof 
N.  H.  (190S) ,  79,  requiring  non-residents  to  file  notice  five  days  before  issue  of  oertifioata. 

^  In  Connecticut  the  fine  for  such  illegal  celebration  was  for  a  long:  time  just  $67 : 
AcU  and  Law  (1805),  286;  Rev.  Stat.  (1849),  273;  but  it  is  now  $100:  Oen.  Stat. 
(1908),  1066.  In  Massachusetts  the  fine  is  not  to  exceed  $S00:  ActB  and  Retotva 
(1896),  257;  earlier  it  was  $50  to  $100:  Pub,  Stat.  (1882),  811;  in  Rhode  Island  the 
penalty  is  $1,000,  or  not  to  exceed  six  months*  imprisonment :  Oen.  Law  (1896),  625; 
Acte  and  Retolve$  of  R.  I.  (1899),  51 ;  in  Maine,  $100,  one-third  to  the  prosecutor  and 
two-thirds  to  the  county:  Rev.  Stat.  (1884),  517;  in  Vermont,  not  less  than  $10:  Fer> 
mont  Stat.  (1894),  502;  in  New  Hampshire  it  is  $60,  to  the  parent,  master,  or  guardian 
of  either  party,  who  may  proeeoute:  Pub.  Stat,  (1891),  494;  Oen.  Law  (1878),  428i 
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Provision  is  everywhere  made  for  a  "return"  or  report 
by  the  persons  or  religions  societies  solemnizing  marriages.' 
In  C!oimecticnt,  Vermont,  and  Rhode  Island  the  return  is 
made  by  indorsement  upon  the  certificate,  which  is  then 
sent  to  the  clerk  or  registrar  of  the  city  or  town  whence  it 
was  issued  or  in  which  the  celebration  took  place.'  By  the 
Connecticut  law  of  1899  the  return  must  be  made  before  or 
during  the  first  week  of  the  month  following  the  ceremony.' 
In  Maine  and  Massachusetts  the  societies  or  persons  author- 
ized to  celebrate  marriages  are  required  to  keep  a  record, 
and  from  it  make  periodical  return  to  the  clerk  or  registrar 
of  the  town  in  which  the  license  was  issued.  By  the  Maine 
law  the  return  must  be  made  by  the  fifteenth  day  of  each 
month,  and  a  similar  report  sent  to  the  clerk  of  the  town 
where  the  intention  was  entered.^  The  Massachusetts  statute 
orders  that  between  the  first  and  tenth  days  of  each  month 
the  certificate  of  each  marriage  celebrated  shall  be  sent  to 
the  clerk  or  registrar  of  the  city  or  town  iaftning  the  same, 
and  if  the  marriage  be  solemnized  in  a  city  or  town  other 
than  the  place  or  places  in  which  the  persons  reside,  then  a 
copy  of  the  certificate,  or  of  either  certificate  in  case  two 
were  issued,  must  be  returned  to  the  proper  officers  of  their 
respective   places.'    The   Massachusetts  laws  provide  also 

1  By  the  early  laws  of  Bhode  Island,  after  the  wedding,  the  person  solemnizing 
gmve  to  the  parties  a  certificate  in  the  following  form :  **  I  hereby  certify  that  A.  B. 

of ,  eon  of ,  and  C.  D.  of ,  daughter  of ,  were  lawfully  joined  together 

in  marrlAge  on  the day  of by  me  the  subscriber."— Puft.  Law  (1798),  486.    At 

pfesent  the  "  indorsement  **  is  in  similar  form :  Qen,  Laws  (1896) ,  624. 

Sin  Connecticut  and  Vermont  the  indorsed  certificate  is  sent  to  the  officer  of  the 
town  whence  it  issued;  in  Rhode  Island,  to  the  officer  of  the  town  where  the  mar- 
riage was  solemnised:  Qen,  Stat,  of  Omn,  (1887),  609;  VemunU  Stat,  (1894),  501,  502; 
A^  amd  Se$olve9  qf  B.  L  (1809),  49, 50;  Qen,  Laws  of  R,  I.  (1896),  624.  The  form  of 
indorsement  prescribed  in  Rhode  Island  is  as  follows:  *'I  hereby  certify  that  the 

hftrotn  described and were  Joined  in  marriage  by  me,  in  accordance  with  the 

law  of  the  state  of  Rhode  Island,  in  the of this day  of ,  A.  D.,  189-." 

— ^IMd^  624.    Barlier  in  Connecticut  a  separate  certificate  of  the  solemnization  was 

;  to  the  clerk :  Pub,  Stat.  Lam  (1821),  817. 

« Fub.  AeU  of  Omn,  (1899),  996. 

4  JKeo.  StaL  of  Me,  (1887),  517 :  Freeman,  Supp,  to  Rev.  Stat,,  968, 309. 

iAoiofMa7l7,ia82:  ^c<f  and  ficMlvet  (1892),  250-52. 
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that  when  marriages  take  place  in  another  state  between 
persons  living  in  the  commonwealth,  such  persons  shall 
within  seven  days  after  their  retnm  file  with  the  clerk  or 
registrar  of  the  town  in  which  either  lived  at  the  time  a 
certificate  or  declaration  of  the  marriage,  including  the  facts 
relating  thereto  required  by  law.^  A  like  return  6t  mar- 
riages celebrated  outside  the  state  is  prescribed  in  Maine' 
and  New  Hampshire.'  In  Vermont  a  ^'male  resident''  so 
married  must  within  sixty  days  thereafter  deposit  with  the 
clerk  of  the  town  where  he  resides  a  certificate  embracing 
the  statistics  required  by  law/  The  statutes  of  Vermont 
also  provide  that  the  head  of  a  family  who  moves  into  the 
state  to  become  a  permanent  resident  may  cause  a  certificate 
of  his  marriage,  including  the  same  statistics,  to  be  recorded 
in  like  manner.' 

In  recent  years  most  of  the  New  England  states  have 
made  wiser  provision  than  in  the  earlier  period  for  the  col- 
lection and  preservation  of  statistics  relating  to  marriage. 
The  town  clerk  or  registrar  is  required  to  keep  a  more  com- 
plete record.  The  statutes  prescribe  a  large  number  of 
details  which  must  be  entered  by  him,  sometimes  even  as  a 
condition  of  granting  the  license.  An  illustration  is  afforded 
by  the  Massachusetts  act  of  1897.  Clerks  are  commanded 
in  each  case  to  enter  and  report  the  date  of  the  record;  the 
date  and  place  of  the  marriage;  the  name,  residence,  and 
official  station  of  the  person  solemnizing;  the  name,  place 
of  birth,  residence,  age,  and  color  of  each  of  the  parties;  the 
number  of  the  marriage,  and  whether  either  party  is  widowed 
or  divorced ;  the  occupation  of  each ;  the  names  of  the  par- 
ents, with  the  maiden  names  of  the  mothers ;  and  the  maiden 

1  Pub.  Stat.  ofMa$9.  (1882),  811. 

3  Rev.  Stat,  of  Me.  (1884),  516.  Bat  in  Maine  the  certificate  or  declaration  miut 
be  filed  in  the  towns  where  the  parties  **  respectively  "  dwell. 

»Pub.  Stat.  o/N.  H.  (1891),  494;  ibid.  (1900),  589;  Gen.  Law  (1878),  428. 

*  Vermont  Stat.  ilSdihUQ.  ^Ibid, 
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name  of  the  bride  in  case  she  be  widowed  or  divorced.'  A 
Bimilar  list  of  facts  is  called  for  in  New  Hampshire ;'  while  the 
recent  enactments  of  Maine,'  Con  nee  tic  at,*  and  Khode  Island' 
on  this  subject  are  especially  painstaking  and  elaborate. 

Finally  it  may  be  noted,  as  a  sign  of  the  growing  appre- 
ciation of  the  needs  of  social  and  statistical  science,  that 
thronghont  New  England  statutory  provision  has  been  made 
for  state  registration  of  marriages.  The  local  clerks  and 
registrars  are  reqnired  to  make  annual  report  of  the  facts 
collected  and  recorded  by  them  to  the  general  registrar,  who 
ia  usually  the  secretary  of  the  commonwealth  or  the  secre- 
tary of  the  state  board  of  health."  By  the  Rhode  Island 
statutes  the  original  indorsed  certificates,  returned  to  the 
town  clerk  and  by  him  recorded,  are  to  be  sent  to  the  sec- 
retary of  the  state  board  of  health,  who  is  to  cause  abstracts 
of  them  to  be  made  and  published.  Thereafter  they  are  to 
be  deposited  in  the  office  of  the  secretary  of  state,  where 
they  shall  be  properly  indexed  and  remain  subject  to  inspec- 
tioD.'     Connecticut  is  doing  still  better  in  this  regard.     By 


I  and  Remloe*  of  !l( 


tal  aessi 


atai),  t20. 121.    For  the  earlier  law  na  to  the  eicrk's 
le  peaoe  in  each  conn  tr,  who  is  to  keep  a  reeord:  LavnofUu: 


IPuA.  filof.  o/W.  H.  (19aO),5S8.  Cf.  Oen.  Lam  (Hn),  US;  (7en.  Afaf.  (1S6T).  SSI; 
utAtbeaetofilSl.Lauiioflf.H.  (IKU),  chap.  1103;  Omnp.  «[ii(.  (iaS3),ZM.2K,  which 
Mem  to  hjLTe  flist  iatrDdnced  ^omethioff  liJcs  a  modarD  proTuion  for  record. 

■  FsiEKAH,  8upp.  la  Ren.  8tat..  lasS-lSSS,  370-7S;  Lalrv  (IBBl).  ohap.  IIS.  1Z7.  as 
UnODdad  br  Lata  (1863).  clup.  Z33.  US,  and  lauf  UtBS),  ebap.  IH.  It»-13. 

■  Act  of  Mbj6,18B7:  Piib.  AcU.IISO.    (y.  for  the  earlier  law  Gen,  S«i(.  (1*87), «». 
tOen.  Lavat^  K.l.lOBe),  3Sl,62S,eZ3i  mpersadod  by  act  ot  Muj 6,1898:  .led 

awtAmfea,  17S. 

•  In  HBEsBobosettB  report  1b  made  to  the  secretary  ot  the  oommonvealtb ;  Pub. 
Btai.  (lSt!)>SK~!)8:.dc(i  and  Aooliia  (1897). 431-29;  In  New  Hamiishlre  and  Maine,  lo 
the  state  registrar  of  Tital  statistics,  being  tba  secretary  of  tha  stats  board  of 
health:  Pub.  Btal.  <^  y.  B.  {1891).  laHS;  Lawi  {1899).  SU.SM;  Fbbbuah.Shpp.  lo 
Bee.  StaJ.  ofUe.,  JS8fl-MM,  370;  in  Connecticot,  lo  the  sQperinlondoot  ot  regiatration 
of  Tital  statiaties.  who  Is  the  sf  ccetary  ot  (he  staCo  board  ol  health :  Qen.  Slat.  (1887), 

aoft..aui  cf.  Public  acu  (is97),s5a. 

TOen.  Law  (ISH),  8S1.  See  the  act  ot  1899,  AcU  and  Raoli-a,  IS.  prondiog  tor 
«  regiitration  of  births,  deaths,  and  marriagos,  bnowiedge  ot  which  may  in  anf 
llmble  war  come  to  the  recorder. 
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a  series  of  acts,  beginniiig  in  1893,  that  state  is  tn^Vi^ig  a 
praiseworthy  effort  to  complete  her  marriage  reoordB  from 
the  date  of  the  first  incorporation  of  the  varioos  towns  to 
the  present  time;*  and  Maine  has  provided  for  the  collection 
and  publication  of  the  records  of  births,  deaths,  and  mar- 
riages.' Vermont  by  an  act  of  1898  requires  the  secre- 
tary of  the  state  board  of  health  to  prepare  and  fomish  the 
town  and  city  clerks  blank  forms  to  be  nsed  as  books  of 
records  of  '^  births,  marriages,  divorces,  and  deaths."  Betnm 
is  to  be  made  by  the  local  officers,  from  which  every  second 
year  the  secretary  of  the  state  board  of  health  is  to  publish 
a  report.' 

II.     THB   SOUTHEBN   AND   SOUTHWESTEBN   STATBS^ 

Throughout  this  period  in  the  South  matrimonial  legis- 
lation has  moved  more  slowly  than  in  New  England  and  the 
West,  but  toward  the  same  goaL  Sentiment  has  been  more 
conservative  regarding  innovation;  and  in  general  equal 
progress  has  not  been  made  in  remodeling  and  improving 
the  details  of  administration  or  the  safeguards  of  marriage 
law.  Originally,  as  elsewhere  shown,*  the  English  ecclesi- 
astical forms  were  established  in  Virginia  and  nominally,  in 
a  varying  degree,  in  the  neighboring  colonies.  Dissenters 
were  illiberally,  often  tyrannically,  treated;  and  to  satisfy 
their  consciences  in  this  regard  they  were  compelled  to  take 
the  law  into  their  own  hands.     Still,  at  the  Revolution,  it 

1  By  an  act  of  1893  the  re^strars  of  births^  deaths,  and  marriages  are  directed, 
RO  far  as  possible,  to  complete  the  records  from  Jan.  1, 1850:  Fub.  Acts  (1893),  S24» 
This  act  has  since  been  twice  supplemented:  ibid,  (1895),  552;  ibid.  (1897),  896. 

2  Actn  and  Retolvea  of  Me.  (1903) ,  168. 

3  Act  of  Nov.  SO,  1898:  Acts  and  Resolves  of  Vt.  (1896),  41-46,  repealing  the  act  of 
1896  and  all  other  acts  in  conflict.    Cf.  also  Vermont  Stat.  (1894),  538-40. 

*In  this  section  the  laws  of  marriage  are  traced  for  the  following  twent7*<nie 
districts  and  commonwealths :  the  states  of  Alabama,  Arkansas,  Florida,  Qeorgia, 
Kentucky,  Louisiana,  Maryland,  Mississippi,  Missouri,  North  Carolina,  South  Caro- 
lina, Tennessee,  Texas,  Virginia,  and  West  Virginia ;  Indian  Territory,  the  territories 
of  Arizona,  New  Mexico,  Oklahoma,  Porto  Rico,  and  the  District  of  Columbia. 

&  See  chap.  ziii. 
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was  apparent  that  the  American  type  of  matrimonial  legis- 
lation, aa  in  ita  essential  features  already  existing  in  New 
England,  mast  eventually  triumph  in  the  South. 

a)  Solemnization. — Old  ideas  were  especially  tenacious 
in  Virginia.  For  the  first  time,  in  17S0,  as  already  sug- 
gested,* the  monopoly  of  the  Anglican  clergy  was  restricted 
through  legislation.  By  the  statute  of  that  year,  for  the 
purpose  of  "encouraging  marriages"  and  "removing  doubts 
concerning  the  validity"  of  those  heretofore  celebrated  by 
dissenting  clergymen,  not  only  are  all  such  marriages  de- 
clared "good  and  valid  in  law,"  but  for  the  future  minis- 
ters of  "any  society  or  congregation  of  Christians,"  as  well 
as  the  Quakers  and  Menonists,  are  permitted  to  conduct  the 
celebration  according  to  their  own  rules  and  usages.  License 
and  banns  are  dispensed  with  in  tlio  case-  of  Menonists  and 
Quakers,'  but  the  act  limits  the  number  of  dissenting  minis- 
ters who  may  take  advantage  of  its  provisions.  On  recom- 
mendation of  the  "elders  of  the  several  religious  sects,"  the 
court  of  each  county  is  authorized  to  license  not  more  than 
four  ministers  of  each  dissenting  society  to  solemnize  mar- 
riages; and  the  licenses  are  to  be  "signed  by  the  judge  or 
elder  magistrate  under  his  hand  and  seal.'"  Four  years 
later  a  new  marriage  act  appears,  by  which  the  ordained 
ministers  of  all  societies  of  Christiana  are  placed  on  the 
tame  level.  The  provision  for  licensing  a  limited  number  is 
not  retained.  Any  minister  may  celebrate  marriages  of 
"any  persons"  within  the  state,  provided  he  first  produce 
to  the  court  of  the  county  or  borough  in  which  he  resides 
credentials  of  his  ordination,  and  also  of  his  being  in  regu- 
lar communion  with  the  society  of  which  he  is  reputed  a 
member,  take  the  oath  of  allegiance  to  the  commonwealth, 

■  Seechap.  xUi.eec.  i. 

'BuRno.Staiutn,  X.Mi-43:  cf.  JmmatOH,  Kolet  im  Oe  Btalt  of  ra.  (Biook- 
Im,  17M),  171. 

•  Hmtina.op.  cif.,  X.  US. 
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and  enter  into  bond,  with  two  or  more  solBcient  ■ceuiilie^ 
in  the  ram  of  five  hnndred  poonds  corrent  monej  lor  the 
tnie  and  legal  pexfonnanoe  of  hia  treat  A  '^teatimaiual^ 
ia  then  iaaned  to  him  by  the  coorL'  ^'Itinerant**  miniaten^ 
howerer,  are  not  entitled  to  a  teatimnnial.  If  any  mmMiwr 
ahall  Tolnntarily  decline,  or  be  ejected  firom,  hia  office,  or  '^if 
any  of  hia  aecnritiea  ahall  give  him  notice  in  writing  that 
they  deaire  to  be  releaaed  from  their  anretyahip,  in  either  of 
theae  caaea,^^  ahonld  he  refnae  or  n^lect  ''to  give  np  hia 
teatimoniala  to  the  court  from  which  they  were  obtained, 
any  one  of  hia  aecnritiea,  without  inatitating  a  anit,  may 
proceed  againat  him  aa  if  they  were  hia  apecial  bail  in  an 
action  of  debt  until  he  ia  thereonto  compelled  or  givea  them 
anfficient  caution  for  their  indemnification.'^ '  By  thia  act 
also  irregular  marriagea  already  contracted  are  made  valid. 
Ita  proviaiona  regarding  aolemnization  are  retained  in  the 
elaborate  atatute  of  1792/ 

Thua  far  the  religious  ceremony  only  had  been  acknowl- 
edged by  law.  A  step  toward  civil  marriage  was  taken  in 
1788.  It  ia  recited  that,  since  '4t  hath  been  represented 
....  that  many  of  the  good  people  in  the  remote  parts  of 
this  commonwealth  are  destitute  of  any  persons,  authorized 
by  law,  to  solemnize  marriages/'  therefore  when  it  shall 
soom  necessary,  in  the  scarcity  of  clergymen,  the  court  of 
any  county  **on  the  western  waters"  is  empowered  "to 
nominate  so  many  sober  and  discreet  laymen  as  will  supply 
the  deficiency."  It  is  noticeable  that  such  layman,  ''  upon 
taking  the  oath  of  allegiance"  to  the  state,  is  to  receive  a 
license  to  celebrate  the  rites  of  matrimony  "according  to 

>  Tho  testimonial  mzui  ai  follows :  "  This  shall  certify  to  aU  whom  it  maj  oon- 
eern,  that  at  a  court  held  for ,  on  the day  of ,  one  thousand  seven  hun- 
dred and ,  A.  B.  produced  credentials  of  his  ordination,  and  also  of  his  beinc  in 

reffuler  communion  with  the church,  took  the  oath  of  allegiance  to  the  oommoii> 

wealth,  and  entered  into  bond,  as  required  .  .  .  .  ,  and  that  he  is  hereby  authorised 
to  celebrate  tho  rites  of  matrimony,'*  etc.— Henino,  op,  cit.^  XI,  508  (act  of  Oot.,178A). 

a  Ibid,,  504.  >  Act  of  Dec.  22, 1782 :  AcU  of  the  Qen,  A$9enbly  (1794),  tO^^ 
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the  forma  and  castoDiB  of  the  church  of  which  he  is  reputed 
a  member,"  It  appears  from  this  statute  that  magistrates 
in  such  placea  had  already  been  in  the  habit  of  celebrating 
marriages;  and  these  marriages  are  now  legalized.'  In 
consequence  of  the  scarcity  of  ministers,  persons  desiring 
to  be  married  were  sometimes  compelled  to  travel  long  dis- 
tances across  the  mountains,  exposed  to  danger  from  the 
Indians.  Hence  in  llQi  the  courts  of  Lee  and  Randolph 
connties  were  authorized  to  nominate  two  resident  laymen 
in  each  to  perform  the  ceremony  within  the  county  where 
they  respectively  resided.  These  comraissionera'  were  to 
take  an  oath  of  fidelity  to  the  commonwealth ;  and  each  was 
to  "enter  into  bond  for  sufficient  security  in  the  sum  of 
fifteen  hundred  dollars"  for  the  "true  and  faithful  perform- 
ance of  his  trust,"  This  act  differs  from  that  of  1783  in 
being  silent  as  to  the  use  of  the  religious  ceremony;  and  ao 
L  marks  a  step  in  advance  toward  full  civil  marriage.' 
I  The  foundation  of  the  law  of  Virginia  regarding  the  mar- 
'  riage  celebration,  both  civil  and  religious,  as  it  still  esista,  was 
thus  laid  more  than  a  hundred  years  ago.  A  few  changes, 
most  of  them  of  minor  importance,  have  been  made  in  later 
jears.  From  time  to  time,  by  special  law,  the  benefits  of 
the  act  of  1704  were  extended  to  other  counties;*  cmd  in 
1830  this  plan  was  adopted  for  the  whole  state.  The  court 
of  every  county  which  should  suffer  "  inconvenience"  through 
lack  of  ministers  was  then  authorized  to  name  one  or  two 
persona  to  solemnize  matrimony,  on  condition  of  giving 
Bstisfactory  bond,  aa  required  by  earlier  statutes.*     As  the 

I  Hsima,  op.  eft.,  SI,  91,  SSI.  Bjr  the  act  of  inS,  nbo,  mBirioges  oelobnted  by 
mutalrBtDs betora  fSKS  wdtb  lesaliud:  Acti  qft\eGcn.  Aniem,,X3. 

•  Thej  are  oaUsd  ■'  oommiaBiono™  "  ia  tho  act  or  1B30:  AcU  {ISaO-m ),  ICO. 

'Act!  It/  the  <7en.  Aurm.  of  Va.  <17M),  331. 

<So  to  Ohio  and  Brooke  eonntiM  in  ITW:  AeU  of  tite  Oen.  iUwH.  <ISOB),  371  j 
BodtoBathconatTiDlSSO:  ^cli  (1B3CI-31).  103. 

>Act  of  Deo.  HO.  1830:  AeU  (1830-»1).  101.  Compare  Btaimd  OoOe  (lUS),  I.m-IOI; 
naS  Tate.  Dlperf  I1S23),  417.  where  tho  provLtioDS  oIlTM and  ITU  aa lo laj oommto- 
•iooers  and  bond  are  mtaiaod  and  mado  general. 
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law  now  BtandB,  ^'ttie  ocmrt  of  every  ooimty  which  deems 
it  expedient,  may  appoint  one  or  moie  penons  leBJdemt  in 
gooh  ooimty  to  oelebrate  the  ritee  of  marriage  within  the 
same,  or  a  particular  district  thereof  and  npon  any  peraon 
so  appointed  giving  each  abond  as  ia  required  of  an  ordained 
minister,  may  make  a  like  order**  empowering  him  to  act 
Bnt  the  court  may  reednd  this  order  at  pleasure.'  It  appearsi 
therefore,  contrary  to  the  usual  custom,  that  in  Virginia  the 
justice  of  the  peace  as  such  has  no  authority  to  perform  the 
marriage  ceremony.  Regarding  the  religious  celefaratioii, 
the  law  remains  very  nearly  as  it  was  in  1784,  except  in  one 
or  two  important  provisions.  At  least  since  1819  Jews  have 
enjoyed  the  right  of  using  their  own  marriage  ritee;'  while 
already  in  1812  ordained  ministers  in  regular  standing  with 
any  a^iety  of  OhristiaoB.  i^eiding  in  Vadj^stot., 
were  authorized  to  solenmize  wedlock  in  Virginia  on  filing 
credentials  and  giving  bond  in  the  court  of  the  county 
where  the  marriage  takes  place,  the  oath  of  allegiance  ni^ 
being  required.*  The  law  was  further  liberaliaed  in  188L 
Any  ordained  minister  in  regular  communion,  as  before^ 
''who  by  the  government  and  discipline  of  the  church  of 
which  he  is  a  member,  has  been  assigned  to  a  circuit, 
station,  or  district  for  the  period  of  one  year  at  the  least,*' 
is  allowed,  on  the  same  conditions  as  other  ministers,  to 
obtain  a  "testimonial^'  from  any  county  or  corporation  court 
within  such  area  authorizing  him  to  perform  the  marriage 
rites/  With  these  changes  the  law  of  Virginia  is  complete,| 
except  that  it  is  couched  in  more  general  phrase.  **When 
a  minister  of  any  religious  denomination  shall,  before  the 

1  Code  0/ Fa.  (1887),  556.  QT.  CSode  o/ Fa.  (2d  ed.,  1800),  62A,  where  this  iwofiikiB 
appears  in  Uie  same  terms. 

s  Laws  of  1784  and  1792  as  amended  at  the  reTiaion  of  1819:  B€oi$9A  Code  (lSt9)t 
1, 886;  Tatb,  Digett,  418. 

•  Act  of  Feb.  IS,  1812,  chap.  25 :  Tatb,  JHgut,  418. 

«Act  of  Feb.  16,  1881:  AcU  (1880-31),  102;  also  In  Awpfomaa  to  BmimA  ONto 
(1888),  2a. 
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court  of  any  county  or  corporBtion  in  this  state,  produce 
proof  of  hia  ordination,  and  of  his  being  in  regular  com- 
munion with  the  religious  Bociety  of  which  be  is  reputed  a 
member,  and  give  bond  in  the  penalty  of  five  hundred 
dollara,  such  court  may  make  an  order  authorizing  him  to 
celebrate  the  rites  of  marriage."  No  ceremony  ia  prescribed; 
but  each  religious  body,  though  having  no  minister,  may 

1  its  own  forma.' 

West  Virginia,  made  a  separate  state  in  1863  by  diamt^m- 
berment  of  the  Old  Dominion,  has  taken  a  much  more  con- 
servative course.  In  1868  "any  minister  of  the  gospel,"  on 
presenting  the  credentials  of  his  ordination  and  of  being  in 
regular  communion,  according  to  the  plan  of  the  mother- 
commonweaith,  is  authorized  to  "celebrate  the  rites  of  mar- 
riage in  all  the  counties  of  the  state ;"  and  uo  person  other 
than  a  minister  who  has  thus  "complied"  with  the  law  shall 
hereafter  be  permitted  to  perform  the  ceremony.'  No  provi- 
sion  whatever  is  made  for  the  lay  celebration.  This  reaction- 
ary policy  was,  however,  temporarily  abandoned  in  1873. 
By  a  statute  of  that  year  the  minister,  otherwise  to  be  quali- 
fied as  under  the  act  of  1868,  is  required  in  addition  to  give 
bond  in  the  sum  of  fifteen  hundred  dollars;  and  each  county 
court,  as  in  Virginia,  is  authorized  to  appoint  one  or  more 
laymen  with  power  to  solemnize  wedlock.'  For  four  years 
the  lawmaker  staid  his  hand;  but  in  1877  the  illiberal  prin- 
^ple  of  the  act  of  18t)8  waa  again  enforced,*  So  to  the 
present  hour  only  the  religious  celebration,  either  by  a 
clergyman  or  by  the  usages  of  a  society  having  no  officiating 
minister,  is  legal  in  West  Virginia.  The  lay  ceremony  is 
not  recognized  there  by  statute.' 


iO)do(t/F'a,(lS78).US. 
tTbid.  (UT2-73).  501. 


n/UuLeaitlalurea/W.  fa.  (1808). 3. 
a/  the  Ugitlature  qf  W.  Fa.  (1871),  UD. 
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It  is  less  surprising  that  Kentucky,  whose  territory  until 
the  admission  of  the  state  to  the  Union  in  1792  was  embraced 
in  the  jurisdiction  of  Virginia,  should  have  retained  the 
matrimonial  law  of  the  parent  commonwealth.  As  regards 
solemnization,  the  act  of  1798  in  its  substance  is  almost 
identical  with  the  statutes  of  Virginia  before  that  of  1794 
appeared.  It  contains  like  provisions  with  respect  to  bond, 
credentials,  testimonial,  and  oath  of  allegiance  on  the  part  of 
the  minister;  and  Quakers,  Menonists,  and  all  societies  of 
Christians  are  allowed  to  use  their  own  rites.^  In  the  next 
year  the  county  courts  of  the  state  are  authorized  each  to 
license  one  or  more  of  their  own  magistrates  to  solemnize 
marriages,  '^where  there  shall  not  be  a  sufficient  number  of 
ministers  of  the  gospel''  for  the  purpose.'  By  the  present 
law,  which  in  all  essential  respects  is  identical  with  the  act 
of  1851,  marriages  may  be  celebrated  either  by  ministers  of 
the  gospel  or  priests  of  any  denomination,  in  regular  com- 
munion with  a  religious  society;  by  judges  of  the  county 
courts,  and  such  justices  of  the  peace  as  the  county  courts 
may  authorize;  or  according  to  the  usage  of  any  religious 
society  to  which  either  person  may  belong.' 

In  Maryland  no  progress  has  been  made  regarding  the 
marriage  celebration  since  the  Revolution.  Ministers  and 
priests  still  have  a  monopoly  of  the  matrimonial  business,  as 
under  the  illiberal  act  of  1777,  whose  provisions  have  already 
been  summarized.*  Quakers  are  still  allowed  their  own 
rites;   but,  as  in  West  Virginia,  the  lay  celebration  is  not 

1  Act  of  Fob.  3,  1798:  Stat.  Law  of  Ky.  (ed.  Littell),  II,  65, 66.  Provision  was 
mado  in  1814  for  rovokin^  the  testimonial  whenever  a  minister  shall  be  **siispended, 
deposed,  or  excommunicated,  by  and  from  the  society  to  which  he  belong,  for  any 
other  canso  than  a  difference  in  religious  tenets." — i6td.,  V,  95,  96. 

2  Act  of  Dec.  12, 1799:  Stat.  Law  of  Ky.,  II,  275,  276. 

^Kentucky  Stat.  (1894),  764, 765;  agreeing  in  essential  provisions  with  the  act  of 
March  24, 1851,  taking  effect  July  11, 852 :  in  AcU  (1850-51),  212-16.  Qf.  Kentucky  Stat. 
(1899),  823. 

^See  chap,  xiii,  sec.  ii,  above. 
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authorized  by  the  statute.'  Until  1896,  with  alight  modifi- 
cation, the  marriage  law  of  Maryland  was  in  force  in  the 
District  of  Columbia.  By  a  statute  of  that  year  the  cere- 
mony may  be  performed  in  the  District  by  any  juBtice  of  the 
peace;  any  judge  of  a  court  of  record;  or  by  any  ordained  or 
appointed  minister  residing  anywhere  in  the  United  States, 
if  authorized  by  a  justice  of  the  Supreme  Court' 

Elsewhere  the  history  of  the  matrimonial  legislation  of 
North  Carolina  has  been  traced  to  the  act  of  1766,  the  last 
statute  adopted  before  the  Revolution.  The  Quakers  had 
practiced  their  own  rites  throughout  the  colonial  era.  By 
the  act  juat  mentioned  the  Preehyterians  had  been  granted 
the  same  privilege,  but  on  humiliating  terms.  With  these 
exceptions,  the  clergy  of  the  English  church  enjoyed  a 
monopoly  of  the  marriage  celebration ;  for  no  other  dissent* 
ing  body  save  the  Presbyterians  was  recognized  by  the  law. 
All  thia  was  changed  in  1778,  after  the  establishment  had  been 
swept  away.  The  "regular  ministers  of  every  denomination, 
having  the  cure  of  soula,"  and  all  justices  of  the  peace  in  the 
state,  are  authorized  to  solemnize  marriages;  while  the 
Quakers  are  to  enjoy  their  ancient  privileges.'  So  the  law 
remains  at  the  present  time.* 

Throughout  the  century  the  atatntes  of  Tennessee  govern- 
ing the  celebration  of  wedlock  have  been  practically  the  same 
as  those  of  North  Carolina,  the  parent  commonwealth,  to 
whose  jurisdiction  the  territory  belonged  until  1796.'  At 
present  "all  regular  miniaters  of  the  gospel  of  every  denomi- 
nation, and  Jewish  rabbis,  having  the  cure  of  souls,  and  all 

>  Fob,  CmU  of  Md.  (1B88),  ViS.    CoiDpare  Kti.Ti,  Laua,  ITT),  chsii.  IZ.  a«.  3;  ud 

Lam  of  Md.  (17B7),  1777,  cbap.  12,  see.  iii. 
I  3  lu-t  of  }ltj  13:  U.  3.  aiat.  at  Laroe,XaS.,  lli-Stt  UooU,  Caile  (ISOZ),  266. 

H       •  iBEDKLIrUAa-ctH,  Act!  of  lAe  Oen.  Atieni.,  TJIS-iaO),  1.  ZTiS. 

W       tSorth  Carolina  Oode,  I.  WI».n>taUiiae  the  act  Id  Laiiv{lSll-TZ),  chap.  19S,  see.  S. 
■  'Far  ths  BBilj  yenn  see  Scott,  Lam  of  the  State  of  Tenit.  (1621).  Index  at 

'^BTilAgef'  eialufe  Loot  (KSi},n9,t30;  Caxutbebs  and  Nicholboh.  OampHatltn 

(uae),  119-ss. 
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juBtices  of  the  peace,  jndgee,  and  chancellors  in  the  state/' 
as  well  as  the  governor  and  the  speakers  of  the  senate  and 
house,  are  authorized  to  celebrate  marriages.^  No  special 
ceremony  is  prescribed. 

During  the  period  under  review  South  Carolina,  like 
Pennsylvania,  has  made  no  legislative  provision  for  the  mar- 
riage celebration.  The  same  usage  prevails  since  the  Bevo- 
lution  as  before,  except  that  in  the  colonial  period  usage  pre- 
vailed in  spite  of  the  statutes.  What  Brevard  said  in  1814 
is  still  true.  ''It  is  customary  in  this  state,''  he  declares,  *'to 
celebrate  or  publish  the  matrimonial  contract,  by  or  before  a 
minister  of  the  gospel — of  any  sect,  and  without  regard  to 
any  particular  form  or  ceremony— or  by  or  before  a  justice 
of  the  peace,  or  other  lawful  civil  magistrate."* 

The  optional  civil  or  religious  celebration  before  a  minis- 
ter or  justice,  existing  by  custom  in  Georgia  from  the 
foundation  of  the  colony,  was  recognized  by  the  act  of 
1785 — the  first  legislation  on  the  subject  of  matrimony  after 
the  organization  of  the  state.'  A  few  changes  in  details 
have  brought  the  law  into  harmony  with  the  prevailing  prac- 
tico  of  the  country.*  At  present  marriages  may  be  solem- 
nized by  any  judgo,  justice  of  the  peace,  minister  of  the 

1  Cixie  of  Tcnn.  (1884),  609.    The  judges  were  empowered  by  AcU  (1846),  chap. 
14."^,  pp.  220«  221;  chaucolloni  in  1842:  Statute  Laws  (1846),  126;  rabbis  by  AcU  (1879) 
chap.  98;  aud  the  laruvernor  and  speakers  by  Acts  (1889),  chap.  134,  p.  272. 

a  Editorial  not-o,  Brevard,  Alph<il>etical  Digest  (1814),  II,  438.  Cf,  on  this  point 
the  remarks  of  Editor  Desauhsure,  in  connection  with  the  case  of  Vaiin^eor  ^ 
«!.,  i«.  Kirk  (ISOS),  in  2  »»?.  C.  Equity  Reports,  644-46. 

*'In  Simth  Carolina  the  only  reference  to  the  parties  by  whom  marriages  may 
be  soIomniztHl  is  found  in  section  2034,  Qeneral  Statutes,  1882,  which  proTldes  a 
l^enalty  for  the  sitlemnisation  of  marriage  between  white  and  colored  persons  by 
*any  cler»o'n>Hn,  minister  of  the  K^>spt>l,  matristrate,  or  other  person  aathoriaed  by 
law  to  iH*rform  the  marriage  ceremony.'  "—Wright,  Report^  50,  51. 

^Piijfst  of  /*<•  Iaucs  of  Georgia  (Philadelphia,  1801),  314.  Contracts  prerioosly 
celebrattHl  bt.*fore  au>-  justice  of  the  peace,  minister,  or  preacher  of  the  gospel  are 
ciuiflrmiHl:  and  the  same  persons,  if  pntperly  qualified  or  ordained,  are  in  fatnze 
author ixeil  to  (>erform  the  ceremony,  in  each  case  after  due  notice  or  ^iwtn^e. 

*  Jud)^.«s  ami  justices  of  inferior  courts  arc*  mentioned  as  haTing  power  to  Join 
parsons  in  marriage  in  the  act  of  17^:  Digest  <^  the  Laws  qf  Gu,,  72 


gospel,  Jewish  miuister,  "or  other  person  of  any  religious 
society  or  sect"  authorized  by  its  rales  to  perform  the  cere- 
mony.' By  a  unique  provision  "colored  ministers  of  the 
gospel,  or  ministers  of  the  gospel  of  African  descent,"  are 
allowed  to  celebrate  marriages  "between  freedmen  and  freed- 
women,  or  persons  of  African  descent,  only."' 

In  all  the  other  states  and  territories  of  the  South  and 
Southwest  the  optional  religious  or  civil  celebration  be- 
fore a  minister  or  judicial  officer  has  been  sanctioned  by 
statute  from  the  beginning.  Snch  is  the  case  in  Florida, 
ArkansEts,  Indian  Territory,  Arizona,  Kew  Mexico,  and  Okla- 
homa; as  also  in  Alabama,  MissisBippi,'  and  Missouri,  where 
in  each  case  the  typical  optional  plan  was  adopted  under  the 
territorial  legislation  of  1805.' 

I  Code  o/Oa.dSBZ),  392,  3B3;  »>'<!.  (ISBfl),  11,333.  2S4. 

Ucf»  (1868).  158,157!  Code  0/ Oa.  (IKSe),  II,  B. 

■  An  set  of  Feb.  19. 1838.  Tolidate^  marriages  illegBllr  solsmnlnd  br  mambers  of 
the  board  or  conDtrpolics:  COdeK^  Via.  tlSiB), 198. 

<!□  tbo9B  states  and  terrilories  marrioga  majr  be  eelobratad  aa  tollons; 

(1)  Flnrida:  By  "all ordained  minlatora of  the  gospel  in  cumnmnion  with  soma 
eborch,  all  judicial  officers  and  notaries  public  " :  Bro.  Stat,  of  Florida  (18«),  619 
(act  of  Feb.  8,  1981).  For  tlie  asrlier  law  see  act  of  Not.  Z.  1829.  la  Tho>pbon, 
Manual  arIHgftt  ilUl),Zi9:  Dotal,  88. 

(°)  Arkansas:  Bj  tbe  goTetnor  ol  the  state  tot  the  time  being ;  anj  jadgeof  tha 
eonrtsot  reeord;  Bn]r  jn^tiee  of  the  peBcaof  tho  county  where  the  aisrriase  is  sol- 
HnolZBd;  any  regalarly  ordained  minister  or  priest  of  any  celigioos  sect  or  denomi- 
natioD,  wbon  he  shall  have  eaosed  to  be  recorded  in  the  office  of  clerk  and  recorder 
of  some  county  In  the  state  the  license  or  orsdentials  of  his  clerical  cbaraotei,  and 
ohall  hare  obtained  from  such  clerk  a  certificate  of  the  reeord  thereof  i  raligloaa 
societies  which  reject  formal  cnremnDies,  to  which  the  parties  belong,  oslag  tbeir 
own  rites:  £>i[fe>t  (18H),  1U6. 1121,  being  the  same  law  as  in  Ker>.  ^(at.  (1838).  Ue-38. 

(3)  Arizona:  By  a  regalarly  licensed  oc  ordaioed  minister  o(  the  gospel j  aa; 
Judge  of  the  conrts  of  record;  Justices  ot  the  peace  of  thesBTeral  counties:  Beo, 
SroC.  (1897),  371:  ibtd.  (tSOl).  808.809. 

(4)  New  Hoiico:  By  any  ordained  elergymaa.  without  regard  to  the  aeot  to 
which  he  may  balonR;  any  citil  magistrate;  any  religious  society  by  its  own  rites: 
CotnpiUd  taw  (1897),  405,  409:  see  act  of  Fob,  2,  ISM:  Laut  (1860),  120.  or  in  Rev. 
Stal.  (IseS).  !>31. 

15)  Alabama:  By  any  lieeosed  minister  of  tho  gospel  in  rBgolarcommonion  with 
tbeChristiao  chorch  or  society  of  which  ho  is  a  member;  pastor  of  any  rollgiooa  so- 
ciety, aocordiag  to  the  rates  ordained  or  enstoms  established  thereby;  Qaakers, 
Menonists,  end  other  ChriBtian  societies,  according  to  tbeir  forms  of  coDseot  pob- 
lisbod  and  declared  before  tbe  congregation;  all  judges  ot  Bopremo,  circuit,  or  city 
ooorta,  or  achancelur,  thioughont  the  state;  any  ludgeot  probate  or  joatiee  ot  the 
pMce  within  his  coonty:  Oodt  of  Alabania  (1897),  I,  828.     For  the  law  ot  Jan.  S, 
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The  laws  of  T^nfinnimii  here  alwmjB  ahowa  ample  endenoe 
of  their  Latin  arigin.  Thia  is  eapecialty  tnie  of  those  gor- 
emiiig  marriage^  diToice,  and  the  family;  exosgt  timt  flie 
oelefarBtioD  was  determined  bj  statntey  and  waa  tlieEefoie 
aoon  brongfat  into  harmony  with  the  practioe  preraOiiig  in 
the  southwestern  states,  the  cootemporazy  Vizginia  plan 
being  at  first  adopted  as  a  modeL  The  vast  region  bearing 
the  name  of  Louisiana  was  aoqniied  fran  France  in  1803. 


ttas,  eaaeted  bf  the  **  LacidaiHe  Gmcfl  nd  HoHS  or 

sippi  Tarritonr,"  mm  TouLKDr's  Di^ati  (18S»,  5»,  377;  or  8imL  uf 

(ISftf)  17B  Wl 

(«)  niHUBppizQruijHiiiifltararthe 
of  his  cfawch  or  •oeietr«  in  0ood  stewliBc: 
instioM  of  the  peeee  withia 
so  perrisorB  vkhiji  their  respeedve 

tisa  soeietj,  to  which  the  parties  beloac  aeeotdias  to  their  < 
Oode  OMtu  WL  Goapere  the  lews  of  Jma.  5  end  Jaly  30.  UOS,  revised  mad 
Feb.  10.  lan.  ia  SUA.  of  Mim,  Terriiarw  (IBM), 
which  was  oriciaaUj  a  part  of  the  Mifnawippi  Territory;  also  the  aei  of  JmamlM, 
USZ,  ia  OodecfMim.  (1M8),  «£,  tti,  beiac  praeCieaUy  the  ssbm  as  the  law  of  IMS  as 
ModiSed  bf  that  of  lan. 

(7>  Missoori:  Bj  anj  iodse  of  aoooitof  rseocd;  aajjiiiHeeof  the  paaee;  or 
aaj  lieensed  or  ordained  preadier  of  the  •ospel  who  is  a  ciiiswi  of  the  Uaftsd 
States:  aotof  Ifareh  t,in7:  love,  lit;  also  in  Ser.SCoL  (im),LlOaiL 
of  April  24,  IHK,  enacted  bf  the  ^Governor  and  Jndces  of  the  Indiana 
who  were  authoriaed  and  empowered  bf  an  act  of  Goncraas  to  wtrnkm  laws  for  the 
**  District  of  f^oqi^ians.**  of  which  Missoori  was  a  part— allows  }nd«es  of  the  ceneral 
CTKirt.  or  of  the  conntj  court  of  oomxnoa  pleas,  in  their  respectiTS  jnrisdietioos,  and 
minijfters  of  any  reli«:ioa3  societj  or  ooQ^regatioo  within  the  districts  in  which  they 
ar*;  settled,  and  Quakers  in  their  public  meeting  to  solemnise  marriages:  Lamm  <tf 
a  Pub.  and  Gen.  Nature  \  1M2),  L  9L  Compare  the  act  of  Feb.  30, 1S&,  in  Jiec.  SioL 
(ISSij,  UJL  402;  and  Rev.  Stat.  (I>i5),  72»-ai. 

(S)  Indian  Territory:  By  act  of  Congress,  May  2,  190,  T.  &  StoL  ai  Large, 
XXVI,  81.  the  marriage  laws  of  Arkansas  except  as  expressly  modified,  are  pot  ia 
force.  Tbu8,  by  federal  enactment,  marriages  entered  into  by  Indian  customs  are 
Talid ;  and,  in  addition  to  the  persons  authoriaed  in  Arkansas,  they  may  be  acdnn- 
nized  by  clerks,  deputy  clerks,  and  commissioners  of  the  United  States  eonrts, 
Annot.  Stat,  of  Ind.  Ter.  (1899).  12, 13, 507  ff. 

(9)  Oklahoma:  By  a  justice  of  the  supreme  court,  judge  of  the  district  or  pio> 
bate  court,  justice  of  the  peace,  a  duly  ordained,  licensed,  or  authorised  preacher  or 
minister  of  the  gospel  or  priest  of  any  denomination ;  and  tHerioos  to  1897,  in  case 
of  Indians,  by  the  peacemakers,  their  agents,  or  the  superintendent  of  Indian  affairs. 
Non-compliance  with  the  statute  does  not  inralidate  a  marriage:  Stat,  of  OkiakamM 
(UttS),  M9;  act  of  Feb.  SS:  Seafion  Lavm  (1897),  2ia  By  another  act  of  1897  Indian 
marriages  hitherto  celebrated  by  their  own  rites  are  Talidated,  and  for  the  fntors 
forbidden,  the  Indians  baring  accepted  land  in  seyeralty  being  sabjeoted  to  the 
statute :  ibid.,  212-15. 

(10)  Porto  Rico:  By  any  judge,  or  by  any  clergyman  or  minister  of  any  religion 
or  sect,  whether  a  citisen  of  the  Island  orjof  the  United  States :  Bcc.  StaU  and  Oodm 
(1902),  806, 811. 
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For  the  purpose  of  government  it  waa  presently  divided 
into  two  parts,  lying  respectively  north  and  south  of  the 
thirty -third  parallel.  The  northern  portion,  called  the  "Dis- 
trict of  Looisiana,"  tor  law  and  administration  was  attached 
to  Indiana  Territory,  while  the  southern  portion,  called  the 
"Territory  of  Orleans" — -having  about  fifty  thousand  inhabi- 
tants, French,  Spanish,  and  English — in  1804  was  provided 
with  a  separate  government  in  which  the  lawmaking  power 
was  vested  in  a  legislative  council  appointed  by  the  presi- 
dent of  the  United  States,  In  the  next  year  this  council 
was  superseded  by  a  representative  assembly  similar  to  that 
existing  in  the  Miasisaippi  Territory;'  and  at  the  same  time 
the  northern  region,  under  the  new  name  of  the  Territory 
of  Louisiana,  was  given  a  centralized  government  in  which 
the  legislative  authority  was  in  the  hands  of  the  governor 
and  three  judges  holding  by  presidential  appointment.'  A 
Digest  of  the  Civil  Iaiws  luno  in  force  in  ike  Territory  of 
Orleans  was  later  prepared.  This  contains  minate  pro- 
visions relating  to  marriage  and  divorce;  but  declares  that, 
"  besides  the  preceding  general  rules,  there  are  divers  for- 
malities to  be  fulfilled  for  the  publication  and  celebration  of 
marriages,  which  are  established  by  a  special  act  of  the 
legislature.""  But  "such  marriages  only  are  recognized  by 
law  as  are  contracted  and  solemnized  according  to  the  rules 

lich  it  prescribes.'" 

On  February  24,  1807,  all  contracts  hitherto  Bolemnized 
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by  the  jnd^  of  any  county,  a  jostioe  of  the  peace,  minister 
of  the  gospel,  or  by  any  peison  legaUy  diachaiging  the 
dnties  of  commandant,  are  validated  so  far  as  relates  to  the 
ceremony  and  the  authority  of  the  person  officiating,  pro- 
vided they  are  in  other  respects  according  to  law.'  On  April6 
of  the  same  year  appears  a  Tery  elaborate  statute — the 
'^special  act  of  the  legislatore^^  above  mentioned — which  in 
many  of  its  provisions  still  constitutes  the  matrimonial  law 
of  Louisiana.*  By  this  act  "any  priest  or  minister  of  the 
gospel,  regularly  ordained  or  admitted  into  any  religions 
society,  may  obtain  a  licence  to  celebrate  marriages  within 
this  territory  .^^  For  this  purpose  he  must  produce  the 
usual  credentials  ^*to  the  judge  of  the  parish  within  which 
his  domicile  is  situated,  take  the  oath  of  aU^iance,  and  the 
oath  of  affirmation  to  support  the  constitution  of  the  United 
States,  and  give  bond  with  security  in  the  sum  of  two 
thousand  dollars,  for  the  faithful  performance  of  his  trust" 
Quakers  and  Menonists  are  aUowed  the  use  of  their  own 
rites;  and  "when  any  parish  judge  shall  think  that  there  is 
not  a  sufficient  number^^  of  qualified  priests  or  ministers,  he 
may  grant  licenses  to  justices  of  the  peace  to  "celebrate 
marriages  in  the  parish  in  which  they  reside,^^  on  their 
giving  a  legal  bond.  All  marriages  must  be  celebrated  in 
the  parish  where  one  of  the  persons  has  his  domicile  and  in 
the  presence  of  three  witnesses.' 

The  provisions  of  the  act  of  1807  requiring  clergymen 
to  procure  license  and  give  bond  were  repealed  two  yeais 

1  LiSLET,  General  Digegt  (1828),  II,  S. 

3  It  is  contained  in  Lislbt,  op.  ctt.,  II,  S-13;  also  (in  part)  in  the  Diffoi  <ff  ik€ 
Civil  Law  now  in  force  in  the  Territory  of  Orleans^  24  ff. ;  with  the  changes  to  data 
of  pablication  in  Code  citril  de  Vitat  de  la  Louisiane  (182S),  80  ff. ;  in  the  reprint  of  the 
last-named  compilation  in  Civil  Code  of  La,  (1853).  Compare  the  prorisioos  of  the 
present  law  in  Vookhibs  axd  Sauxdess,  Revised  Civil  Code  (1888),  60~<S8.  See  also 
The  Late*  of  Laa  Siete  Partida^  which  art  mUU  in  force  in  the  State  qf  Timinann, 
translated  from  the  Spanish  (1830),  I,  4S1-44. 

'  Lislbt,  op,  cit.,  n,  7-9,  la 


later.'  In  1820  marriages  irregularly  celebrated  by  Ihe 
parish  juBtices  were  validated;  and  these  magistrates  were 
in  future  given  power  to  act,'  The  law  regarding  the 
religious  ceremony  was  made  more  flexible  in  1826.  "If 
there  be  no  priest  or  minister  of  a  religions  sect  domiciled 
in  any  one  of  the  parishes  of  this  state,"  it  was  then  enacted, 
"the  judge  of  that  parish,  if  required  by  either  of  the 
parties,  is  authorized  to  send  to  any  priest  or  minister 
residing  in  a  neighboring  parish  a  commission  to  come  and 
celebrate  marriages  in  the  parish"  where  the  judge  has  his 
jurisdiction.'  "Regularly  commissioned  notaries  of  the 
state"  for  the  parish  of  West  Feliciana  were  authorized  to 
act  in  1850.'  As  the  law  now  stands,  the  ceremony  may  be 
performed  by  these  notaries;  by  justices  of  the  peace  and 
parish  judges,  within  their  respective  parishes;  by  judges  of 
the  district  courts;  and  by  any  minister  or  priest,  "whether 
a  citizen  of  the  United  States  or  not."' 

The  first  matrimonial  legislation  of  Texas  coincides  with 
the  earliest  experiment  in  organized  rule  by  settlers  from 
the  United  States  in  that  Mexican  province.  By  an  ordi- 
nance of  January  16,  1836,  adopted  by  the  provisional 
government,  all  "judges,  alcades,  commissarios,  and  regu- 
larly accredited  ministers  of  the  gospel  of  whatever  denomi- 
nation," are  given  "power  to  celebrate  the  rites  of  matrimony 
in  their  respective  municipalities,  which  shall  be  done  in  the 
presence  of  not  less  than  three  disinterested  witnesses." 
Certificates  are  to  be  made  by  the  person  officiating,  attested 
by  one  or  more  witnesses,  one  of  which  is  to  be  "given  to 
the  bride,  and  the  other  filed  with  the  archives  of  the 
monicipality."     Marriages  hitherto  "celebrated  by  bond  or 

l&otof  Uan!hl7,lBI»;  LIU.ET,  op.  CJI.,  II.  IS. 

■  LISIXT,  op.  at.,  n.  14.  'Ciuil  Code  <1SS3),  IE.  •/Aut 

»Ren*eilO»l«U$BB),  82.63.  For  the  olanse  rossrditis  cltUenship  see .Icei  (1K5), 
L  Tbe  present  powan  ot  jostices  and  parish  judges  >re  deteroiood  bf  AcU  (ISM), 
i  Tor  the  Dowsr  of  district  iadcB9ieeWuaHT,£gwrt,  53. 
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oQienriBe,  under  the  heretoCon  ermHng  ImwB^  mn  daelied 
valid;  ''provided  that  all  oflBoen  who  have  atJandetl  to  Oe 
aame^  ahall  on  ajqpUcatkm  of  eilhor  paitj,  or  fiie  fdand  of 
either  party,  file  the  bond  or  other  evidence  of  sodi 
liagea  with  fhe  archives  and  reoorda  of  fheir 
rnnnicipalitiea.^  This  most  be  done  in  ten  dsfs  after  the 
application,  nnder  penattj  of  one  hnndied  doflan  to  the 
injoied  peraon,  and  the  same  fine  from  time  to  time  ef«y 
ten  days  till  the  papers  are  filed.' 

The  ''Bepablic  of  Tezas^  was  soon  after  set  19  bj 
the  settlers;  and  one  of  ita  first  legislative  meaauioa  was  a 
general  marriage  law.  "Whereas,**  runs  this  noteworthy 
act,  which  reveals  the  embamasments  of  American  |^*^^wfT 
life,  "in  many  parts  of  Texas  no  person  legslfy  antharind 
to  celebrate  the  rites  of  matrimony  has  existed;  andlrtleraai^ 
from  that  caose  many  persons  have  resorted  to  the  practioe 
of  marrying  by  bond,  and  others  have  been  married  by 
various  officers  of  justice  not  aothoriaed^  to  do  ao;  ''and 
whereas,  pobUc  policy  and  the  interests  of  familiea  leqoiro 
some  legislative  action  on  the  subject:**  therafiore  it  is 
enacted  that  "all  persons  who  have  so  intermarried**  are 
anthorized  to  go  before  any  of  the  persons  provided  for  in 
this  act,  "and  pabliclj  solemnize  the  rites  of  matrimcmy; 
and  all  marriages  so  solenmized  aro  ....  declared  of 
legal  and  binding  effect,  from  the  period  the  persons  had 
previously  intermarried  agreeably  to  the  custom  of  the 
times,^'  and  their  issue  is  made  legitimate.  But  the  benefits 
of  the  act  are  conditioned  on  there  being  no  legal  bar  to  the 
marriage,  and  on  celebration  within  six  months  from  its  pas- 
sage.'    For  the  future,  aU  ordained  ministers,  judges  of  the 


lOrdimameeB  omdDeerem  qf  the OommUatiom^ Provuiomai Oeum ■»■■! ^ 
amd  the  C&iwaUiom,  Which  AmemMed  at  Wathu^ikm  March  U  BM  (ISK),  1SI«  Uls 
also  in  Daulax,  I>j^9(</ tte  ixHcat  ^  IVao*  (ISiS),  Ma. 

s  Act  of  Jane  5,  ISn :  !«««  qr<ik0  Asm6l»e  or  l^BXo*  OSS),  2aL 
^  WImq  persons  have  intermarried  as  aforesaid  acrseaUy  to  tke  ^«****tt  of  tk» 
and  either  tke  husband  or  vife  has  disd  pnvioQS  to  tbe  psanco  oClkis  law.* 
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I  district  courts,  jtiaiices  of  the  comity  courts,  and  all  justices 
of  the  peace  of  the  several  counties  of  the  republic  may 
perform  the  marriage  ceremony,'  The  present  law  of  the 
state  is  identical  with  the  statute  of  the  republic  just  cited, 
except  that  Jewish  rabbis  are  also  expressly  empowered  to 
join  persons  in  wedlock.* 

In  only  three  instances,  among  the  twenty-one  common- 

■  wealths    and    territories    under   discuBsion,   are    witnesses 
required  by  statute  at  the  celebration ;  although  in  Mary- 
land, in  the  case  of  Quaker  weddings,  the  contracting  parties 
are  to  sign  a  "certificate  to  the  effect  that  they  have  agreed 
to  take  each  other  for  husband  and  wife,"  which  certificate 
must  be  attested  by  twelve  persons  present,  and  within  sixty 
days  entered  in  the  records  of  the  society  to  which  one  of 
them  belongs,  or  else  in  some  court  in  the  county  or  city 
^^^  where  the  marriage  takes  place.'     But  in  Louisiana,  by  the 
^^^act   of   1807,   all  contracts  are  to  be  solemnized  "in  the 
^^Bpresence  of  at  least  three  witnesses,  each  of  whom  shall  have 
^^Hattained  the  age  of  majority;'"  and  this  provision  is  still 
^^H  retained  in  the  law.'    At  least  two  adult  competent  witnesses 
^^B are  required  in  Oklahoma;  and  the  same  number  in  Porto 
^KBico.* 
^^M       Nowhere  is  any  form  of   words  prescribed  for  a   legal 
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celebration,*  although  in  several  cases  the  ceremony  is  nega- 
tively mentioned.     Thns,  in  Tennessee,  it  is  expressly  stated 
that  no  formula  is  requisite,  except  that  the  parties  ''shall 
respectively  declare,   in  the  presence  of  the  minister  or 
officer,  that  they  accept  each  other  as  man  and  wife.'^'    The 
Oklahoma  law  requires  marriage  to  be  ''contracted  by  a 
formal  ceremony^  in  the  presence  of  two  witnesses.*    The 
consent  of  persons  ''who  may  be  lawfully  married,'^  declares 
the  North  Carolina  statute,  "presently  to  take  each  other 
as  husband  and  wife,  freely,  seriously,  and  plainly  expressed 
by  each  in  the  presence  of  the  other  and  in  the  presence'^ 
of  a  minister  or  justice,  and  the  consequent  declaration  by 
him  that  they  ''are  man  and  wife,  shall  be  a  valid  and  suffi- 
cient marriage.^ '^     By   the  law  of  Arkansas  and  Indian 
Territory  a  marriage  may  be  solemnized  by  a  clergyman 
according  to  the  forms  and  customs  of  his  society ;  or  by  a 
civil  officer  in  such  a  way  as  he  "shall  deem  most  appropri- 
ate.'^'     Mississippi   has  adopted  a  similar   provision.*     In 
Arizona,  by  an  act  of  1887,  "all  persons  who  at  any  time 
heretofore  have  lived  together  as  husband  and  wife,  and 
who  shall  confinue  to  live  together"  for  one  year  after  this 
law  takes  effect,  or  until   one   of   the  parties  shall  die,  if 
within  the  year,  '*  shall  be  considered  as  having  been  law- 
fully married  and  their  children  legitimate."^     Two  years 
later  the  Arizona  legislature  produced  the  following  extra- 
ordinary "blanket"  provision.    It  is  most  generously  enacted 
that   "every  ceremony  of   marriage  or  in  the  nature  of  a 
marriage  ceremony  of  any  kind,  in  this  Territory,  whether 
either  or  both  or  more  of  the  parties  to  such  ceremony  be 

1  It  appears  to  be  assumed  in  the  earlier  statutes  of  Georfria  that  the  eelebration 
before  a  minister  or  magistrate  is  to  be  according  to  the  Anglican  ritual:  Cobb, 
Analyns  of  Vie  Stat  of  Oa.  (1W6),  292,  293. 

a  Code  ( 1884) ,  609 ;  ibid.  ( 1896) ,  1039.  8  Session  Laws  of  Okla.  ( 1897) «  210. 

♦  Code  (1883),  I,  689;  Laws  (1871-72),  chap.  193,  sec.  3. 

^Digest  (1894),  1127;  see  Rev.  Stat.  (1838),  537;  Ann.  Slat,  of  Ind.  Ter.  (1899),  508. 

«  Wbioht,  Reporty  57.  7  Rev.  Stat,  of  Arizona  (1887),  372;  ibid,  (1901),  810. 
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lawfully  competent  to  be  tbe  subjects  of  auch  i 
ceremony  or  not,  shall  be  certified  by  a  certificate  stating 
the  tact  and  nature  of  each  ceremony,  the  full  name  o£  each 
of  the  parties  concerned,  and  the  full  name  of  every  officer, 
priest,  minister,  and  person  by  whatever  style  or  designa- 
tion called  or  known,  in  any  way  taking  part  in  the  perform- 
ance of  such  ceremony,  which  certificate  shall  be  drawn  up 
and  signed  by  the  parties  to  such  ceremony  and  by  every 
officer,  priest,  minister,  and  person  taking  part"  therein,  and 
be  filed  for  record  within  twenty  daya' 

The  usual  penalties  are  generally  prescribed  for  unauthor- 
iaed  solemnization.'  In  most  cases  a  marriage  is  not  expressly 
declared  void  for  neglect  of  legal  formalities;  but  the  Mis- 
sissippi statute  makes  a  license  essential  to  a  valid  contract;' 
while,  on  the  other  hand,  in  Tennessee  the  validity  of  a 
marriage  is  not  affected  by  the  omission  of  the  baptismal 
name  of  either  person  in  the  license  and  the  use  of  a  nick- 
name instead,  if  the  parties  can  be  identified  and  have 
cohabited  as  man  and  wife,*  Furthermore,  it  is  provided  in 
Virginia,  West  Virginia,  Kentucky,  and  Georgia  that  cele- 
bration before  an  unauthorized  person  professing  to  have 
legal  power  shall  not  invalidate  a  contract  entered  into  in 
good  faith  by  the  parties/  Marriages  valid  at  common  law 
are  still  good  in  Florida.'  It  is  curious  to  find  the  statute 
of  32  Henry  VIII.,  chap.  38,  for  marriages  to  stand  notwith- 

lAetot  Maroha,  IBSB:  Ariiona  Sation 
not  to  be  reUuied  in  the  Rev.  8lal,  of  1901. 

iln  West  VliginJB  thapenBltTiBDoaflae 
or  B  fins  of  ISOa.  o[  boCb :  Code  {itO0),VI2;  in  VirKinia  it  la  not  AieasdiugoasjsBriD 
jBUsad  B  Bus  of  notmoro  than  1500:  Code  (IMTj.HMi  in  Kantuckir,  not  eice«dlD8 
thraB  raers  in  the  ponitaDtlar?,  and  tbe  iiame  penalty  tot  talaalj  personating  father, 
DHHher,  orBuardiBD-.  SmtiukvStat.  ^lt»l),^m■,  ibiil.  (lg9B),  HS4. 

*Mitt.  Ann.  Codt  (18921,679.  •Tmn.  Code  (1S81),  SIO,  5U;  ibid.  <1S9S).  IM. 

^Code(^  ra.(lSgT).55S;  Code  of  W.  Cu.  (19001,  SU;  Keniuckv  aioL  (18HJ,  ItS, 
Wt  CMeq^  Co.  (1BS2),393. 

ESaB  Daniel  c.  Saoia,  11  Florida  Sep.,  187,  sn  inteieating  case  {utoItIiic  b 
narrim. 
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standing  pre-contracts — repealed  for  England  under  Edward 
VI. — kept  in  full  force  by  the  laws  of  South  Carolina  at 
least  until  1873,  and  in  those  of  Kentucky  for  some  years 
after  the  beginning  of  the  century.* 

After  the  Civil  War  the  South  found  itself  confronted  by 
a  very  serious  problem — that  of  the  social  and  legal  status 
of  several  millions  of  freedmen.  The  unions  of  slave  men 
and  women  had  existed,  of  course,  only  at  the  will  of  the 
master.  They  had  no  legal  force  at  alL  It  became  neces- 
sary, therefore,  to  determine  and  to  recognize  the  marriages 
of  the  newly  enfranchised  negro  population.  For  this  pur- 
pose in  many  of  the  southern  states  special  statutes  were 
enacted.  In  Virginia  it  was  provided  that  when  colored  per- 
sons prior  to  February  27,  1866,  agreed  to  occupy  the 
relation  of  husband  and  wife,  and  were  then  cohabiting  as 
such,  ^'whether  the  rites  of  matrimony  had  been  celebrated 
or  not,''  they  shall  be  deemed  husband  and  wife;  and  all 
their  children  shall  be  legitimate,  whether  bom  before  or 
after  that  date;  as  were  also  the  children  of  such  parents 
who  had  then  ceased  living  together.'  Similar  laws  were 
passed  in  West  Virginia,  Tennessee,  South  Carolina,  Texas, 
Florida,  and  Arkansas.'  There  is  a  like  provision  for  the 
District  of  Columbia.*  By  the  Maryland  act  all  reputed 
marriages  of  colored  persons  before  March  22,  1867,  are 
validated,  if  the  parties  establish  before  a  justice  of  the 
peace  the  fact  of  the  marriage,  of  which  then  a  certificate 
is  directed  to  be  placed  on  record.*     The  Georgia  law  is 

1  LITTKL.L,  Kentucky  Stat.,  II  (1810),  571,  572;  Cooper,  Stat,  at  Large  of  S,  C,  lit 
475,  476;  Brevabx),  Alphabetical  Digest,  II  (1814),  41^44;  Rev.  Stat.  (1873),  481. 

2  Code  of  Va.  (1887),  556. 

3  Ck>lored  persons  cohabiting  as  hasband  and  wife  before  Feb.  28,  1867,  wera 
recognized  as  snch  in  West  Virgrlnia :  Code  (1900),  655 ;  similarly  in  Tennessee :  Code 
(1884),  609,  610;  before  March  12,  1872,  in  South  Carolina:  Rev.  Stat.  (1894),  I,  758; 
when  so  living  on  Aug.  15, 1870,  in  Texas :  Rev.  Civil  Laws  (1888),  I,  879;  before  Doc. 
14,1866,  in  Florida:  Acts  and  Resolves  (1866),  22,  Rev.  Stat.  (1892),  681;  before  Dec. 
20, 1866,  in  Arkansas:  Digest  (1894),  1128. 

«  Moore,  Code  of  D.  C.  (1902),  288.  6  Code  of  Md.  (1888),  H,  977, 978. 
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unique.  Persons  of  color  living  together  as  liusband  and 
wife,  March  9,  1866,  are  to  sustain  that  legal  relation  to  each 
other,  Tinlesa  a  man  then  had  two  or  more  reputed  wives,  or 
a  woman  two  or  more  repnted  husbands.  In  such  event  the 
man  shall  immediately  select  one  of  his  reputed  wives,  with 
her  consent,  or  the  woman  one  of  her  reputed  husbands, 
with  his  consent;  and  the  ceremony  of  marriage  between 
these   two   shall   be    performed,  tmder  severe   penalty   for 

b)  Forbidden  degrees:  void  and  voidable  marriages. — 
'Everywhere  in  the  region  under  discussion,  except  perhaps 
in  Louisiana,  according  to  the  spirit,  it  not  by  the  letter,  of 
the  laws,  marriage  appears  as  a  relation  of  status  as  well  as 
of  contract.  Only  in  a  few  instances,  however,  is  it  actually 
defined  or  are  its  requirements  formally  laid  down.  Thus, 
in  Arkansas,  Indian  Territory,  Oklahoma,  Missouri,  and  New 
Mexico  it  is  a  civil  contract  to  which  the  consent  of  parties 
capable  in  law  of  contracting  is  necessary.'  The  same  in 
Bubstance  is  true  of  the  statute  of  Louisiana,  whose  rhetori- 
cal Gallic  phrases  have  not  been  essentially  changed  since 
1807.  "The  law  considers  marriage  in  no  other  view  than 
as  a  civil  contract Such  marriages  only  are  recog- 
nized by  law  as  are  contracted  and  solemnized  according  to 
the  rules  which  it  prescribes."  Since  they  are  thus  consid- 
!d  by  the  law  merely  as  civil  contracts,  "it  sanctions  all 
lose  marriages  where  the  parties,  at  the  time  of  making 
lem,   were   (1)  willing  to  contract;   (2)  able  to  contract; 

iBDbjMt  to  prosecution  and  pnmshinBiit  for  tomiCBtion.  or  (omicatioD  uid 
■dnltarr.  tnr  refuaal:  Cote  of  Oa.  (18K).  3S8,  SS7.  C/.  AcU  (1885-«6),  239,  !40;  AcU 
(UW),  I5S,1BI1  BDdalsoSl  Oeoroia  liepOTU,!ai,KadlO  Oeorgia  RtporU.Hi. 


^Digttli^  Ark.  il»»i),\125i  Ann.3ta 
Stat.(1SaS).K3;  Rev.  Slat,  of  Uo.  (ISSB).] 

Bat  the  OliUhums  slatoM  of  18B3b. 
marriase;  it  most  be  follorod  by  a  sola 
marital  rightH,  datieti,  or  Dblisatioiu."— . 
Bnt»tilnt«d  :'■       "    " 


.  of  Ind.  Ter.  {1S99),  BOT;  the  same  in  Setr. 
1035:  Compiled  Lavi  of  JV.  M.  (1897},  tOS. 
dii:    "  Consent  uloue  will  Dotocmstitute  a 

(ati.(a  (1893),  868.    Br  the  act  of  1SR7  for 
shall  onlr  bo  eutj^rod  joto, 


maintafiwd,  or  abrosatad  ■>  prorided  b/  law,"— Seuion  Lavn  (HSR),  208. 
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(3)  did  oontract  poisoant  to  the  f  onns  and  solenmitieB  pie- 
scribed.  •  .  •  .  No  marriage  is  valid  to  which  the  parties 
have  not  freely  consented;  consent  is  not  free,  (1)  when 
given  to  a  ravisher,  unless  it  has  been  given  by  the  party 
ravished,  after  she  has  been  restored  to  the  enjoyment  of 
liberty ;  (2)  when  it  has  been  extorted  by  violence ;  (3)  when 
there  is  a  mistake  respecting  the  person  whom  one  of  the 
parties  intended  to  marry.*^ '  By  the  Porto  Bico  code  ^mar- 
riage is  a  civil  institution,  originating  in  a  civil  contract 
whereby  a  man  and  a  woman  mntoaUy  agree  to  become  hus- 
band and  wife  and  to  discharge  toward  each  other  the  duties 
imposed  by  law.  It  is  valid  only  when  contracted  and  sol- 
enmised  in  accordance  with  provisions  of  law."'  In  G^rgia, 
**to  constitute  a  valid  marriage  ....  there  must  be  (1) 
parties  able  to  contract;  (2)  an  actual  contract;  (3)  consum- 
mation according  to  law/'  To  constitute  an  actual  contract 
**the  parties  must  be  consenting  thereto  voluntarily,  and 
without  any  fraud  practiced  upon  either.  Drunkenness  at 
the  time  of  marriage,  brought  about  by  art  or  contrivance 
to  induce  consent,' '  is  held  to  be  a  fraud.* 

The  ag^  of  consent  to  marriage  is  prescribed  in  fifteen  of 
tho6e  states  and  territories;  and,  as  in  other  parts  of  the 
country,  it  is  often  far  too  low,  particularly  in  the  case  of 
girls.  For  malos  it  is  eighteen  in  Arizona,  New  Mexico, 
Oklahoma,  Porto  Rico,  and  West  Virginia;  seventeen  in 
Alalvima.  Arkansas,  Indian  Territory,  and  (Georgia;  sixteen 
in  Norih  Carolina.  Texas,  and  the  District  of  Columbia;  and 
fourttvu  iu  Kontuoky,  Louisiana,  and  Virginia.  For  females 
it  is  sixttvu  in  Arizona,  Porto  Rico,  and  West  Virginia;  fif- 
teen  in  New  Moxioo  and  Oklahoma;  fourteen  in  Alabama, 

1  YvX>Kmiv»  ^xi*  S\rxnv».  RrrMwii  CMe  </  La.  (ISSB),  60.  «1 ;  </.  the  act  of  UOI, 
in  Pi^wf  »/  t^ni  L.iw  .Ww  i«  JTivce  vl«X).  21;  or  Lulkt,  Oe».  Digeti  (USS),  4:  or 

«  ««•.  iJTaJ,  a«J  lUW*  ,^  Av<v>  »kx*  a«Oe\  «». 

'axi<  x/  t;.K  il$£\  ML    cr.  tb*  Uv  or  Nonh  r^i^J^Tm  abof«  dtod:   Code  </ 
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Arkaneaa,  Indian  Territory,  Georgia,  North  Carolina,  Texas, 
and  the  District  of  Columbia;  and  only  twelve  in  Kentucky, 
Louiaiana,  and  Virginia.' 

Eighteen  common  weal  the  of  the  group  and  the  District 
of  Columbia  have  fixed,  for  both  sexes,  the  age  below  which 
the  consent  of  parent  or  guardian  is  necessary  to  a  legal 
contract.  For  males  it  is  twenty-one  in  Alabama,  Arizona, 
Arkansas,  Florida,  Indian  Territory,  Oklahoma,  Kentucky, 
Louisiana,  Maryland,  Miasiasippi,  Missouri,  New  Mexico, 
Porto  Rico,  Texas,  Virginia,  West  Virginia,  and  the  District 
of  Columbia;  eighteen  in  North  Carolina;  and  but  sixteen 
in  Tennessee,' 

For  females,  it  ia  twenty -one  in  Florida,  Kentucky, 
Louisiana,  Porto  Rico,  Virginia,  and  West  Virginia;  eighteen 
in  Alabama,  Arkansas,  Indian  Territory,  Mississippi,  Mis- 
souri, New  Mexico,  North  Carolina,  Oklahoma,  and  Texas; 
and  only  sixteen  in  Arizona,  Maryland,  Tennessee,  and  the 
District  of  Columbia.'  The  age  for  females  is  eighteen  in 
Georgia;  but  by  the  statutes  of  that  state  parental  consent 
does  not  seem  to  be  required  for  male  minors,  nor  for  females 
when  publication  is  by  banns/     In  effect,  the  same  appears 

'  Foi  both  eoxes  see  Code  of  Ala AltSll.SW;  Diffoil  o/Jrt  (189i),  1125;  nlso  Bm. 
S(o(.  (18SJ),S3S:  Ann.  Slat,  of  Ind.  Ter.  (1899),  501;  Ben.  Stal.  qf  Arii.  0887),  371; 
Code  qCGq.  (1899),  n,2a!;  Kmtuckv  Slat.  a«SO).fSZ:  Reu.  Slat.  a«l  Co-la  qf  Porto 
Riot  (1902),  B07i  Ba>.  Cote  of  La.  (ISM), 61;  Hehbicr.  Roj.  Cin.  Code  of  La.  {190O). 
a-.Sanon  LaiimofOkla.l.\S^),tai;V,'\i.6Qii,8lal.  of  Olcta.  {l9ia),l.m;Camp.  Lawt 
1^  y.it.  (1891),  ttrl;  Codtof  N.C.llSSa),  I,  «»8:  Sev.  Civil  Stat,  ^f  TtI.^l'SSIii.l,»^a 
(law  of  1887);  Ann.  Civil  Stat,  of  Terai  (I8M),  I,  1Q8S;  Code  o/  Ta,  (1887),  560,561; 
Atlt  of  W.  Va.  (1M7},  cbap,  31;  Oode  of  W^-  Fu.  (1900),  Ml;  MoORI,  Code  qf  D  C, 
2tS.    Cf.  Wbiobt,  Keporl,  29. 

'  Bjr  iufetonco  trom  the  l»w  below  oitod. 

•  For  both  saxes  sea  Code  ((/.lIo.(189J),a2gi  Rev.  Stat,  of  Ari:  (USIhSn;  ibiiL 
(ItOII.Sia;  Digalaf  Ark.  nBOl),UW,»H;  Ann. Stal.  qf  litd.  Ter.  IJXaj.  113.  aa;  A». 
atat.1^  Fla.  ll>m),t^:  Stat,  of  Kg.  (18W),831;  Suii'on  Lam  o/OUo.  0891).  208,  SOB; 
Bei:  Code  of  La.  (1888),  81,  and  the  aama  in  1807,  Li»lbt'8  Oeneraf  Dioet  [1838),  II, 
S;  Maryland  Code  (OS)),  I,  976,  of  lu  Laua  (1888),  chap,  407;  Arut.  Code  t^  Mia. 
(iai2],aTI;Reu.  Stat,  of  lio.  (1899),  I.  1037;  Compiled  Luto*  q^  JV.  J(.  (1897),  US,  408, 
407;  Beo.  avil  Stat.  <^  Tex.  (ISHi.  I,  SIS:  Ann.  Civil  Stat,  of  Tex.  (IWJ) .  I.  If^j  Coda 
flf  Fo.  (18!n).55S;  Codeo/W.  Va.  (1900).  854;  Compiled  Law  uf  D.  C.  (l»M),2TSi  AcU 
iirrei»i.(189»),83. 

•  Oade  cf  Qa.  (1882),  S9S;  ibid.  (1896),  n,  122.    Cf.  WwoBT,  RtpoH,  30, 
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to  be  the  case  in  South  Carolina,  since  a  penalty  is  affixed 
for  marrying  a  female  under  sixteen  without  parental  con- 
sent; while  for  male  minors  such  consent  is  not  prescribed' 
But  in  Alabama,  Florida,  Maryland,  Virginia,  West  Virginia, 
and  the  District  of  Columbia,  it  should  be  noted,  parental 
consent  is  not  required,  if  the  minor  has  been  previously 
married.  In  several  cases  the  statutes  contain  important 
special  provisions  regarding  the  marriage  of  minors  which 
modify  the  general  rule  laid  down  as  to  age  and  parental 
consent  By  the  law  of  Alabama,  before  the  issuance  of  a 
license  for  the  marriage  of  persons  under  the  ages  of  twenty- 
one  and  eighteen  respectively,  the  judge  of  probate,  in  addi- 
tion to  parental  consent,  ''must  also  require  a  bond  to  be 
executed  in  the  penal  sum  of  two  hundred  dollars,'^  payable 
to  the  state,  "with  condition  to  be  void  if  there  is  no  lawful 
cause  why  such  marriage  should  not  be  celebrated."*  In 
Kentucky,  if  a  female  under  sixteen  marry  without  legal 
consent,  a  court  in  her  county  having  general  equity  juris- 
diction may  commit  her  estate  to  a  receiver,  who,  under 
direction  of  the  court,  may  pay  out  the  profits,  after  due 
compensation,  to  her  separate  use  during  infancy.  At  the 
age  of  twenty -one,  the  estate  is  to  be  delivered  to  her,  unless 
the  court  thinks  fit  to  continue  it  longer  in  the  receiver's 
hands.*  Under  similar  conditions,  in  West  Virginia  the 
county  court  is  empowered,  "upon  petition  of  her  next 
friend,"  to  commit  the  estate  of  a  girl  between  twelve  and 
fourteen  years  of  age  to  a  receiver,  who  is  to  give  bond  for 
the  faithful  performance  of  his  trust*     A  Tennessee  law  of 

1  Rev.  Stat,  of  S.  C.  (1894),  II,  »47,  348. 

2  Code  of  Ala.  (1897),  1, 828,  829;  cf.  Wright,  Report,  29. 

^Kentucky  Stat.  (1899),  825.  But  the  marria^  of  an  infant  withoat  consent  is 
not  for  that  reason  void :    Canon  v.  Alsbory,  1  A.  K.  Marshall,  KentMcky  ReporU^  76. 

*  Code  of  W.  Va.  (1900),  656. 

The  Rev.  Code  of  S.  C.  (1873),  441,  contains  the  provision  that  if  any  *' woman, 
child  or  maiden,  boin^  above  the  a^  of  twelve  years,  and  under  the  age  of  sixteen 
years,  do  at  any  time  consent  or  agree  to  any  contract  of  matrimony/'  against  the 
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1809  prohibits  the  issue  of  a  license  to  persona  under  eisteen 
years,  without  written  consent  of  parent  or  guardian.'  In 
Porto  Bico  marriage  under  the  age  of  consent  "shall,  never- 
theless, be  valid  ipso  facto  and  without  an  express  declara- 
tion, if  one  day  after  having  arrived  at  the  legal  age  of 
puberty  the  parties  shall  have  lived  together  without  the 
representative  of  either  of  them  having  brought  suit  against 
its  validity,  or  if  the  woman  shall  have  conceived  before  the 
legal  age  of  puberty  or  before  having  established  such  Bait."' 
The  Romano- French  origin  of  the  Louisiana  laws  is  in  no 
way  more  plainly  revealed  than  in  the  elaborate  proviaions 
regarding  the  Family  Council.  This  institution  ia  given  a 
prominent  place  in  the  regulation  of  domestic  affairs; 
and,  in  the  United  States,  it  is  peculiar  to  Louisiana.  It 
has  always  exercised  jurisdiction  in  approving  the  mar- 
riage of  minors;  and  in  appointing  "tutors"  or  guardiana; 
while  at  present  its  advice  may  be  required  in  the  disposal 
of  children  of  divorced  parents.  By  the  act  of  1807  con- 
sent of  the  parents  is  necessary  to  the  marriage  of  minors  of 
either  sex  under  twenty-one  years  of  age.  In  case  of  dis- 
agreement the  father's  approval  is  sufficient.  If  either  parent 
be  dead  or  incapable  of  consenting,  the  other  is  authorized  to 
act,  "although  he  or  she  may  have  contracted  a  second  mar- 
riage." But  if  the  parents  are  both  dead  or  incapable,  the 
grandfathers  and  grandmothers  "shall  supply  their  places  as 
to  this  consent,  and  in  case  of  difference  of  opinion,  a  ma- 
jority shall  prevail ;'  when  they  are  equally  divided  in  their 
opinions,  the  council  of  the  family  ia  invoked  to  decide," 
The  council  is  likewise  called  in  when  parenta  and  grand- 


will  or  wlthont  the  knowledge  of  [ 


^M^M  (188S),  X.  I 

PMbtblf  Um  "  mijoritr  "  ot 


intorgnBrdlBn.  "bi  secret  letten,  meransfla,  or 
lie,  iadudiDK  lands,  teDemeDtB,  and  beradlta- 
would  inherit,  darlDg  the  life  of  thaoffeodar, 
rited  had  there  booD  no  saoh  child." 


Ra:  Stat,  and  OoduafP 
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parents  are  all  dead;  but  its  decision  most  be  made  within 
one  month  after  it  is  convoked  and  consent  requested,  other- 
wise the  marriage  may  be  celebrated.  In  all  cases,  whether 
by  parents,  grandparents,  or  council,  approval  is  to  be  given 
or  refused  in  presence  of  the  parish  judge.  The  consent 
must  be  drawn  up  in  writing  by  that  officer  in  presence  of 
two  witnesses  and  the  persons  consenting ;  and  by  all  of  these, 
including  the  magistrate,  it  must  be  signed.  A  certificate  oi 
consent  is  made  out  in  duplicate:  one  copy  being  retained  by 
the  judge  and  the  other  given  to  the  persons  whose  marriage 
is  thus  approved.  In  case  of  consent  by  the  council  the  cer- 
tificate ''shall  state  the  names  of  those  of  the  family  who 
assembled,  their  professions  and  places  of  residence,  and 
which  of  them  consented,''  together  with  "the  names  of  the 
parties  intending  to  marry.'" 

The  regulation  of  consent  is  simplified  under  the  present 
law,  and  the  patriarchal  features  have  in  part  disappeared. 
''The  minor  of  either  sex  ....  must  have  received  the 
consent  of  his  father  and  mother  or  of  the  survivor  of 
them ;  and  if  they  are  both  dead,  the  consent  of  his  tutor.'' 
But  the  family  council,  or  "meeting"  as  now  called,  still  has 
important  functions;  and  its  composition  and  proceedings 
are  carefully  prescribed.  In  all  cases  the  meeting  is  com- 
posed of  "at  least  five  relations,  or  in  default  of  relations, 
friends  of  him  in  whose  interests  they  are  called  upon  to 
deliberate.  These  relations  or  friends  must  be  selected  from 
among  those  domiciled  in  the  parish  in  which  the  meeting  is 
held,  or  in  a  neighboring  parish,"  provided  it  be  at  a  dis- 
tance of  not  more  than  thirty  miles.  "The  relations  shall 
be  selected  according  to  their  proximity,  beginning  with  the 
nearest;"  and  the  "relation"  shall  be  preferred  to  the  "con- 
nection "  of  the  same  degree ;  while  among  relations  of  the 

iLiSLET,  General  Digest  (1828),  U,  5, 6;   Civil  Laics  Now  in  Force  in  the  Ter- 
ritory (1806),  62. 


same  degree  the  eldest  shall  be  preferred.  No  person  who 
has  "interests  conflicting  with  those  of  a  minor"  is  com- 
petent to  serve  in  the  meeting,  "although  one  of  the  nearest 
relations."  Members  of  the  meeting  are  appointed  by  the 
parish  judge:  and  it  mnst  beheld  "  before  the  recorder  of 
the  parish,  a  justice  of  the  peace,  or  notary  public  appointed 
by  the  judge  for  the  purpose."    A  meeting  may  be  called  for 

^a  fixed  hour  on  three  days'  notice;  and  the  members  are  to 
take  oath  to  give  advice  according  to  their  best  knowledge.' 
The  laws  of  the  southern  and  southwestern  states  regard- 
ing the  forbidden  degrees  of  lineal  and  collateral  consan- 
guinity are  far  from  uniform  in  their  details;  but  they  are 
determined  by  the  same  general  principles  as  those  of  New 

^  England  already  considered.  Ascendants  and  descendants 
are,  of  course,  always  included.'  In  the  side  lines  pro- 
hibition does  not  usually  extend  to  first  cousins.  But  in 
Arizona,  Oklahoma,  Indian  Territory,  Arkansas,  Louisiana, 
and  Missouri  these  may  not  legally  marry;'  and  this  restric- 
tloQwas  also  maintained  in  Georgia  until  1865.'  By  the  law 
of  Porto  Rico  collaterals  by  consanguinity  may  not  marry 
within  the  fourth  degree ;  but  the  court  may,  for  good  cause, 
on  petition  of  an  interested  person,  waive  this  impediment.' 


ee.Laua 


e  of  La.  (lB»*).ltZ,Sl,S::   VooKmss.  fiec. 
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laed  br  the  judge,  and  held  beture  an  ofSc 
praetlCKllyasreqairedbf  thepreaentUw:  Boe  <7icil  Lam  Wow  in  Forcf  in  the  T 
Titorv  (UOB),  82.  For  falluro  to  attend  a  meetiDR,  whso  cited,  tbore  is  n  Bne 
BO,  in  the  diBontioo  of  tba  jadge  to  be  applied  to  tlie  eipeasea  of  the  mMCii 
Id  ptMB  of  Bbaealeos  "friendii"  maj  be  appointed;  Bee.  CivU  Code  (DISS),  SZ. 

<  Bee.  Stat,  of  Fla.  (ISK).  S20,  for  tbo  Brst  time  expressly  probibitioi 
within  "LeTiticalconsanKoinityi''  bo  t  probably  earlier  the  lav  in  tended  Ihufiame 
:   HoClellan,  i>ii7e(t  qT  llie  Lawt  of  Flu.,  chap.  SO,  sue.  8;   WstaHT, 


'  Bee.  Stat,  tf  Ariz.  (IVSl),  371;  ibi'l.  nwl).  809;  Diarit  of  Ark.  (if^).Ui5,  1120; 
B.StaLiir  Mo.  (18»),  I.  lOSB;  Ann.  Stat,  of  Ind.  Ter.  (1889).  SOT:  Saturn  Laati^ 
%.  (UeiJ,  SOB;  Act*  of  La.  (leOO),  1B8. 
*^c(i(18!l!i-M),3U.  remOTine- pcoalty  tor  marriage  of  Brat  OoniiDS  sIdco  Dm>.  U, 
I  ttOS,  Ud  lepealiaBeonfliotitig  laws. 

Stat,  ana  Coda  of  Po'l^  R'™  (1902) .  »(M,  807. 
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Furthermore,  in  every  place,  except  in  Tennessee,  either  ex- 
pressly or  by  implication,  marriage  between  aunta  and 
nephews  or  uncles  and  nieces  is  forbidden.'  With  respect 
to  aflSnity  it  is  not  surprising  to  find  etill  greater  conser- 
vatism  in  communities  where  the  iaSuence  of  the  English 
church  had  originally  been  so  atroug.  Marriage  with  a 
brother's  widow  or  a  deceased  wife's  sister  is  forbidden  by 
the  Virginia  statute  of  1788.'  The  prohibition  as  to  the 
latter  does  not  seem  to  have  been  entirely  removed  nntil 
1849;'  while  with  regard  to  the  former  it  lingered  until 
I860.'  In  Maryland  the  law  containing  these  two  restric- 
tions and  Likewise  prohibiting  marriage  with  a  deceased 
husband's  brother  or  a  deceased  sister's  husband  was 
repealed  as  early  as  1790.°  A  statute  of  Louisiana,  in 
1827,  declares  that,  since  the  new  civil  code  (1825)  had 
abolished  impediments  on  account  of  affinity  existing  "un- 
der the  Spanish  laws,"  and  because  even  before  the  promul- 
gation of  that  code  "some  doubts  were  entertained  whether 
the  Spanish  laws  on  this  subject  were  etill  in  force,"  there- 
fore to  prevent  litigation   "all  marriages  between  brothera- 


tionahip  is  iaoladad  in  tha  restrl< 
1  Goawia,  and  probably  also  u 
ri  of  Fla..  ohap.  SB.  seo.    8;    and 


ObI  lav  nbleh  is  ia 
ClslIiAH,  Digeit  of  tl 
Btport,aZ. 

3  Aot  of  Oct.,  t7SB :  HenIHO.  Statula.  XII,  es&,  BB8.  Psrsoua  married  coDtrarr  to 
theactstiBU  be  "9ei>arated  b;  tbe  dsflniciifl  sentenoo  orjndgment  of  the  blghooDrt 
o(  ohanoerjr." 

ilD  1S27  the  law  forbidding  mitrriBRB  vith  a  dsaaased  wlfs'a  sistar  was  coD- 
slderablr  ralaiad.  Ths  partial  aro  do  tonsar  to  be  separated,  but  lo  be  "dawned 
gailty  of  a  mbdenieanor,  to  be  proseanted  br  infortnation,  or  iDdicted  In  tha 
Superior  Coort  of  Lav;"  and  oa  ooniiotiou  tbey  are  to  be  ptmishod  br  mob  Sue 
or  itnprisonment  or  botb,  as  tbejnrj  maj  determine ;  AcU(l«X-TI),  !3.  This  law  was 
still  in  force  in  ISU:  Tate,  Digat  [Sd  ed,),  500.  nhore  the  editor  aitai  Vaoghaa's 
oplalOD  in  Hill  v.  Qood.  2  drginia  Cata.  61.  Bat  the  restriction  does  not  appear  in 
Codeof  Va.  (1U9),  470,  471  (degrees).    Cf.  LiaOQ,  11. 

•  Actot  March  15,  ISaO:  ^ctio/tha  .4iHnbIv  (1850-80),  IBS.  189.  In  West Tirsioia 
QDtil  later  a  man  whs  not  permittod  to  marrr  his  brother's  widow:  oaB  AcU  (UTS- 
7S),  chap.  181,  p.  503,  where  tha  testrictioa  Is  rsmored. 

<I,aui>  of  ltd.  (17901,  chap,  zi,  rapealiur  the  act  of  1777.  obap.  13.  sso.  1.  Laua 
or  ^d.,  i7e«-«7  (ITST),  where  them  marrlagas  aiB  "  irold." 


A 


Mabbiagb  Legislation  in  United  States     435 


iq-Irw  and  eiBtere-in-law  contracted  before  the  code  went  into 
effect  shall  be  held  valid.'"  The  law  of  Georgia  which  for 
many  years  forbade  wedlock  with  a  sister-in-law  or  a  brother- 
in-law  seems  also  to  have  been  abrogated.'  Finally  it  may  be 
noted  that  by  the  rule  still  existing  in  Alabama  and  Mia- 
sissippi  marriage  with  a  step-mother  or  a  step-father  is 
prohibited;  and  the  same  is  true  of  Georgia,  Kentucky, 
Maryland,  Sonth  Carolina,  Tennessee,  Texas,  Virginia,  West 
Virginia,  and  the  District  of  Columbia,  where,  in  addition, 
one  is  not  permitted  to  contract  matrimony  with  a  father-in* 
law  or  a  mother-in-law. 

According  to  the  rule  generally  prevailing  marriage 
within  the  forbidden  degrees  is  void  or  voidable ;'  the  chil- 
dren are  often  declared  illegitimate,  either  absolately  or 
when  born  after  annulment;  and  severe  penalties  are  im- 
■li  for  violation  of  the  law,'     Likewise,  as  elsewhere  in 

Louutana  ArU  (IBZ7),  i. 

Thb  daal  rsBtrictioo  appeara  In  Cobb'b  Aiudnni  of  8ttU.  of  Oa.  (\aw  Yatk, 
t],  taO.  291 :  bat  it  does  not  eeem  to  be  ratained  Id  Code  of  Oa.  (IMIJ,  3S1  (pro- 
itutod  degiana  at  affinity),  aod  there  la  no  later  BtatDte  on  (he  Bobjsot. 

>  Id  Alsbaisa  such  marriages  are  JDCestaoaa  and  inlist  be  aDnoUed  hi  tha  oourt 
oacaDTictioD;buttliei)<KUiiburD  befare  aDnalmeut  is  laititimate:  CodeOmD.tSS; 
in  Aifaoaa.  Arkansas,  Qeorgia,  Indian  Tarrltorr,  Kentncky,  Mississippi,  and  New 
Ueilco  thej  ara  Incaatuaiis  and  void  or  vnidabte  after  decrae:  Ra;  8lal,  of  Arit. 
(1887),  371;  Digat  of  Ark.  (,lf!U),UX:  also  Ren.  Slat,  of  Arli.  (1838).  5%;  Code  of  On. 
(U96).  It,  SS:  Kentucky  Stat.  (IXU).  TU;  Comp.  Lavt  of  K.  M.  (iSV7),  HSi 
jlnn.  CWe  qT  JViu.  (ISK).  677.  In  Uarjlaod,  District  at  Colnmbla,  Hissonri.  and 
North  Carolina  tber  are  abaolnWli  loid  or  vaidablo  after  decrna:  Code  of  Ud.  (IBM), 
I,  VIS,  974:  Comp.  Lava  of  D.  C.  (1SN).?I1;  Res.  Btat.  of  ilo.  (18W),  1, 10»:  Code  itf 
S.  C.  11883),  1,688, 689.  But  the  laws  of  New  Ufliico,  while  deelarlOK  these  marriasea 
"absolutely  roid."  proTidea  in  see.  ItSO  that  they  shall  not  be  "dsolarad  Toid  except 
bi  decree  of  the  district  court;  "  and  the  North  Carolinn  act  has  tha  coaditioD  that 
DO  marriaKB  followed  by  oohabitation  and  birth  of  iasoo  shall  bo  declared  loid  altet 

oaions  of  whites  with  DoRToes  or  Indiatm  (o  the  third  ^oeratloD.  Id  VirKinia 
prohibited  ma  rriagea,  if  •mlemniied  in  the  etate.  ara  void  after  decree,  or  when  within 
the  forbidden  decrees,  from  the  time  of  niDTicIion  (or  incest;  and  the  law  of  West 
Virvioia  is  similar:  Codr:  o/ Ta.  (1887),  560;  Code  of  W.  To.  (ISBI),  106.661.  See  hLw 
Ckidso/Tenn.  (1881).  608:  Rm.  Stat,  of  Fla.  {VgX) ,«20;  Reo.  Civil  Code  i^  La.  (1888), 
U;  Sat.  atal.  <^  S.  C.  118M),  I.  751;  and  oompani  Wbioht.  iieporf,  3&-1S. 

tporeianple,  Id  Virgioia  the  penalty  for  marrlBse  wltbio  the  forbidden  de^reef 
(i  imprisooment  not  exceeding  six  months  or  a  fine  of  not  more  than  fM:  Cod;  (1887), 
m;In  West  Virginia,  one  or  both  of  these  penalties;  CMa  (ieaO),S7Z;  in  Georgia, 
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the  country,  marriages  are  declared  void  or  voidable  for  a 
variety  of  reasons  other  than  the  forbidden  degreea  Here 
the  greatest  confusion  and  uncertainty  exist;  and  there  is 
most  urgent  need  of  a  strong  effort  to  bring  the  laws  of  the 
different  states  into  harmony  in  this  regard.  The  evil  is 
aggravated  through  the  fact  that  transgressions  which  render 
a  contract  invalid  in  one  state  may  in  a  neighboring  com- 
munity merely  subject  the  offender  to  fine  or  imprisonment 
Thus  in  Virginia,  West  Virginia,  and  apparently  also  in 
Georgia  a  marriage  is  void  or  voidable  when  celebrated  out 
of  the  state  by  residents  who  seek  to  avoid  the  requirements 
of  their  own  law.^  In  Maryland  under  like  conditions  a  fine 
is  imposed*  and  in  the  District  of  Columbia  such  a  marriage 
is  illegal  and  may  be  declared  void.*  On  the  other  hand,  in 
Kentucky,  when  persons  there  resident  ''shall  marry  in  an- 
other state,  such  marriages  shall  be  valid  ....  if  valid 
....  where  solemnized.''^  The  statutes  of  the  other  fif- 
teen states  and  territories,  except  when  the  motive  is  union 
within  the  forbidden  degrees,'  appear  to  be  entirely  silent 
on  the  subject  of  clandestine  marriage. 

Bigamous  marriages  are  invalid  in  Florida,  Georgia,  Ken- 
tucky, Louisiana,  Maryland,  District  of  Columbia,  Missis- 
imprisonment  in  the  penitentiary  from  one  to  three  years:  Code  (1896),  III,  116;  in 
Maryland  incest  is  a  felony  punishable  by  one  to  ten  years*  imprisonment  at  the  dis- 
cretion of  the  court:  Code  (1888),  I,  511;  in  Missouri  the  penalty  for  the  same  crime 
is  not  exceeding  seven  years  in  the  penitentiary :  Rev.  Stat,  (1889),  II,  907 ;  in  the  Dis- 
trict of  Columbia,  for  marriage  within  the  "  three  degrees  of  lineal  direct  oonsan- 
guinity,  or  within  the  first  degree  of  collateral  consanguinity,"  the  penalty  for  each 
is  '*fiye  hundred  pounds  current  money  ($1333.33>^ ) ; "  and  within  any  of  the  other 
forbidden  degrees  of  consanguinity  or  aflinity,  it  is  *'  two  hundred  pounds  current 
money  ($533.33H) ":  Comp.  Stat,  of  D.  C.  (1894),  272. 

»  Code  of  Va.  (1887),  560;  Code  of  W.  Va.  (1801),  612, 918;  Code  of  Go.  (1882),  287, 
288. 

3 Formerly  in  Maryland  any  person  marrying  out  of  the  state  to  eyade  the  law 
was  fined  500  pounds :  Kiltt,  Latc<,  1777,  chap.  12,  sec.  6.  Now  each  of  the  persons 
must  pay  $100:  Code  (1888),  523. 

SMooBB,  Code  of  D.  C.  (1902),  266. 

«  Kentucky  Stat.  (1894),  764 ;  ibid.  (1901),  828. 

&In  Mississippi  marriages  out  of  the  state,  to  ayoid  penalties  of  forbidden 
degrees,  are  declared  yoid:  Ann.  Code  of  Min.  (1892),  677. 
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sippi,  Misaouri,  North  Carolina,  South  Carolina,  Tennes- 
see, Virginia,  and  West  Virginia;  but  in  Alabama,  Arizona, 
Arkansas,  Indian  Territory,  and  Texas  they  are  only  pro- 
hibited or  made  punishable;  while  the  legislature  of  New 
Mexico  attaches  a  penalty  for  the  offense  of  two  to  seven 
years  in  the  penitentiary.'  Marriages  obtained  by  fraud 
or  by  force,  menace,  or  duress  are  dealt  with  in  a  similar 
spirit.  They  are  prohibited  or  punishable  in  Alabama, 
Arizona,  Mississippi,  Missouri,  Tennessee,  and  Texas;'  void 
or  voidable  in  District  of  Columbia,  Arkansas,  Indian 
Territory,  Georgia,  Kentucky,  and  Louisiana;'  fraudulent 
contract  is  a  ground  of  divorce  in  Oklahoma;  while  the 
statutes  of  the  remaining  states  are  either  entirely  silent, 
as  in  the  case  of  Florida,  Maryland,  New  Mexico,  Vir- 
ginia, and  West  Virginia;  or  such  marriages  are  void  at 
common  law  where  no  statute  exists;  or  under  general 
statutory  provisions,  as  seems  to  be  the  case  in  North 
Carolina  and  South  Carolina/  Various  other  grounds  for 
—invalidating  a  marriage  are  here  and  there  assigned.     Such 

a  Vista  ia  Weioht.  Report,  3S-i5.    On  these  marrlasss  I  havo  not  toand 

X  1S87.  tho  dato  of  that  compilatioD. 
_  iniabittaoiy  wuBlotmarly  poQiahsiiby  dnath:  Bee  theact  of  17B!,  io  ^(ii 

""fl^Oen.  jlMem,  (nWJ.IWi;  now  the  penalty  U  throe  to  flTojaatB'impridonmoDl:  Code 
(l»*7).«0;  loWMt  Virginia  it  is  one  to  five  rears  in  the  penileulUn:  Code  (IB91), 

iDtboenunCyjail,  uraeueofnotniarethanSiaO:  Ra^.Btat.  (Hm),KM:  ia  Missouri, 

jail,  or  Dot  Idas  than  tXO,  at  by  both  n  flno  of  but  mora  than  tlOO  and  imprisoomeDt 
Id  the BOUDty  jail  tor  cot  Issa  than  throe  mooths:  Reo.  Slal.  (1899],  I.  AM,  B0».  Bigamy 
laprabiblUHliDiiin'.  d'vilSfaf.  o/I'iu.  (ISSS),  I.  877;  White,  Penal  Code  (1901),  IBS; 

•  In  Teiaa  they  are  prohibited  and  punished  ■'  when  tlie  lomale  i»  sbdocted  <a 
toreedlntomBiriaKB;"  battboj'acOToidabiD  when  the  liceuaa  has  been  frandnlentlj 
obtaioiid:  ViaOBT,  Heporl.tS;  Re«.  C.pil  S(at.o/rer.  (18S8),  1, 877,  note;  seoHobert- 
■OD  V.  Colo,  i:  T-cciu.  3S6.    Cf.  W11.BON.  8upp.  (o  Criminal  SlatittcM  (1900),  242.  US. 

■  See.  tor  eiamplc.  KerUwIm  8UU.  <18H),  7«;  ibid.  (I90l|,  821;  Digal  of  Ark. 
(laWJ.UMi  «0(lKK,Ccxleo/D.  C,  (l«e),2B5. 

IraetingfromwantorwilloruaderBtandlDK":  Cod«  (ISS3|,  1,688,  «8S;  ia  Booth  Caro- 
syareToid  or  ytiidahie  when  lack  in*t  consent  of  either  party  or  for  "any  other 

itraot,"  provided  not  oaasamiDated  by  cohabitation ;  Btv.  3lai.  (UM),  I.  7SZ. 
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is  lack  of  nnderstanding,  in  North  Carolina  and  Oklahoma; 
idiocy,  in  District  of  Oolnmbia,  Kentucky,  and  South  Caro- 
lina; lunacy,  insanity,  or  an  unsound  mind,  in  the  two  states 
last  named,  and  also  in  G-eorgia,  Virginia,  West  Virginia, 
and  the  District  of  Columbia;  want  of  legal  age  of  consent, 
in  Alabama,  Arkansas,  Georgia,  Kentucky,  New  Mexico^ 
North  Carolina,  Oklahoma,  Texas,  and  West  Virginia;  want 
of  physical  competence,  in  Arizona,  Arkansas,  Indian  Terri- 
tory, Georgia,  North  Carolina,  Texas,  Virginia,  and  West 
Virginia;*  or  lack  of  proper  solemnization,  in  Kentucky.' 
But  in  these  states  as  elsewhere,  it  must  be  remembered,  the 
statutes  are  supplemented  by  the  common  law. 

Very  naturally,  in  the  region  where  slavery  existed  before 
the  Civil  War  a  horror  of  intermarriage  between  whites  and 
blacks  is  everywhere  evinced  by  the  statute-maker.  Acoord- 
ingly,  every  state  and  territory  in  the  group  under  examina- 
tion— except  New  Mexico,  Porto  Bico,  and  the  District  of  Co- 
lumbia— has  enacted  rigorous  laws  to  prevent  miscegenation. 
In  Alabama  and  Tennessee  such  marriages  are  prohibited  **to 
the  third  generation"  under  severe  penalties  ;*  in  all  the  other 

1  Kentucky  Stat.  (1884),  76S ;  Rev.  Stat,  of  8.  C.  (1894),  1, 750-52 ;  Code  qf  Oa.  (1896), 
n,222;  Codeo/Va.  (1887), 560;  Codeof  W.  Va.  (1891),  612;  CodeofN.  C.  (1£8S),I,688, 
689;  Digest  of  Ark.  (1894),  1126;  Code  of  Ala.  (1896),  1, 828;  Comp.  Law  of  N.  M.  (1887), 
406,407. 

3  In  Kentaoky  marriages  are  void  or  voidable  when  not  solemniBed  or  eontracted 
in  the  presence  of  an  authorized  iierson  or  society ;  bat  they  are  not  so  invalid  if  ocm- 
summated  with  the  belief  of  the  parties  or  either  of  them  that  they  have  been  law^ 
folly  married :  Wright,  Report^  39. 

The  Looisiana  act  of  1807  makes  one  who  is  deaf  and  dnmb  from  "  nativity  ** 
incapable  of  marriage,  **  onless  it  be  previously  proved  to  the  satisfaction  of  the 
judge  ....  that  such  person  is  capable  of  giving  a  rational  consent."  So  also 
**  criminals  definitively  sentenced  to  death  "  are  incapable  until  pardoned ;  and  **  per- 
sons sentenced  to  whipping,  imprisonment,  pillory,  or  other  infamous  punishment" 
are  prohibited  from  marrying,  "  until  such  punishment  has  been  inflicted,  or  the  of- 
fender pardoned."  — LiBLBT,  Qen.  Digest  (1828),  II,  4,  5. 

8  By  the  statute  of  Tennessee  marriage  is  prohibited  between  white  persons  and 
**  negroes,  mulattoes,  or  persons  of  mixed  blood,  descended  from  a  negro  to  the  third 
generation  inclusive,  or  their  living  together  as  man  and  wife."  Violation  of  the 
act  is  made  a  Jglony  punishable  by  confinement  in  the  penitentiary  for  a  period  of 
one  to  five  years^hough,  on  recommendation  of  the  jury,  the  court  may  subetitote 
a  fine  and  imprisonment  in  the  county  jail:  Code  (1884),  608;  ibid.  (1896),  1038. 

The  law  of  Alabama  is  in  substance  the  same;  although  to  the  clause  prohibii> 
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states  they  are  declared  void  or  voidable,  and  usually  the 
issue  is  absolutely  illegitimate.  Unfortunately,  the  statutes 
on  this  subject  show  a  deplorable  lack  of  uniformity.  They 
are  divergent  in  their  must  important  provisions.  Their  lan- 
ffnage  is  not  always  clear,  and  even  when  it  is  technically 
exact,  the  occasional  use  of  vulgar  fractions  to  designate  the 
degree  of  African  blood  interdicted  must  often  put  its  cer- 
tain interpretation  far  beyond  the  people  whom  it  moat 
vitally  concerns.  Thus  in  Arkansas,  Indian  Territory,  and 
Kentucky'  marriage  is  void  between  a  white  person  and  a 
negro  or  mulatto;  in  Georgia'  it  is  so  between  a  white  per- 
son and  a  person  of  African  descent;  in  Louisiana  and  Vir- 
ginia, between  white  persons  and  persons  of  "color;"  in 
West  Virginia,  between  a  white  person  and  a  negro;  in 
Oklahoma,  between  persons  of  the  white  race  and  those  of 
the  negro  race;  in  South  Carolina,  between  a  white  person 
and  an  Indian,  negro,  mulatto,  mestizo,  or  half-breed;  in 
Florida  between  a  white  person  and  a  colored  person;  in 
Maryland  between  a  white  person  and  a  negro  or  a  person  of 
negro  descent  to  the  third  generation  inclusive;  in  North 
Carolina  the  interdiction  is  the  same,  escept  that  Indians  are 
included;'  in  Texas  the  prohibition  is  between  persons  of 
European  blood  and  Africans  or  their  descendants.     Else- 

Inc  intarmBrringd  "to  tbe  third  geoBratioa  inclusiie,"  the  Code.  sao.  tOlS.  vhfOi 
■nilns  the  penalty,  sdda  tbe  words,  "  thoagh  one  uucasCor  of  i-scb  souaratlon  wai  a 
«hItflper»a":H»Cocle(/j(l(i.(lBin).  11.381  j  Wkidbt,  fiepOTl,  M, 

I  Id  mo  the  Vii«iDia  acC  of  HU,  chap.  Z,  sacs.  11, 19,  for  tbe  preT«itIoD  of  that 
"  Bbommable  tniiture  aad  Bporioaa  issue."  was  still  la  Farce;  Stat.  Late  of  Kg.  (1810). 

'In  Oeorgia  and  Florida  a  perMin  o(  mlor  is  one  who  has  one-eighth  negro  or 
Atrtoaa  blood  in  hie  leins :  CateofOa.  (lieD.SSa-.  rf.  ibid.  {i'«Se),U,*,SZi;  Rev.  8lat. 
0ff1a.(lBBi).a81,Ill. 

■  In  North  Carolina,  fnrthermore.  a  negro  mar  not  marrj  a  Croatan  Indian: 
WUOHT,  Etport.  «Z, 

Ths  cods  o(  this  state  is  almost  lindletiTe  in  its  temper.  The  marriages 
batWMD  whitea  and  oegroeaor  Inrtlans  ■■ahflU  be  abaolDtelr  loid  to  all  intanta  aad 
porpoma.  and  shall  ba  (o  hold  and  declared  hr  everj  court  at  all  limea,  whether  dur- 
ing tbs  Htm  or  atMr  the  deaths  or  the  parties  thareto!  and  it  shall  not  be  lawFol  tot 
the  Issae  of  aor  sncb  marriage  to  be  legitimated  to  the  aopposed  lather."—  Code  qf 
i-.C.  (1883),I,5H. 
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where  the  lawmaker  resorts  to  arithmetic.  Marriage  is  void 
in  Mississippi'  between  a  white  person  and  a  person  having 
one-eighth  or  more  negro  or  Mongolian  blood;  and  in  Mis- 
souri, where  the  negro  blood  amounts  to  one-eighth  or  mora 
Arizona,  like  Mississippi,  objects  strongly  to  the  union  of 
whites  and  Chinese;  so  a  marriage  is  declared  void  between 
persons  of  "Caucasian^'  blood  and  Africans  or  ''Mongolians,^^ 
or  with  their  descendants.' 

But  numerous  and  varied  as  are  the  legal  restrictions  put 
upon  marriage  in  the  southern  and  southwestern  states,  one 
regrets  to  discover  that  not  even  a  beginning  has  yet  been 
made  in  the  effort  to  thus  check  the  increase  of  paupers  and 
vagrants,  or  to  prevent  the  hereditary  transmission  of  tend- 
encies to  vice,  crime,  or  incurable  disease. 

In  many  cases  indirect  encouragement  of  matrimony  is 
given  in  the  usual  way  through  legitimation  of  children  or 
the  suspension  of  penalty  or  prosecution.'     Since  1856  the 

1  Bnt  see  Ann,  Code  of  Misa.  (1892),  677 :  The  marriage  of  a  white  person  ^  with  a 
negro,  mulatto,  or  Mongolian  or  person  who  shall  have  one-eighth  or  more  negro  or 
Mongolian  blood  **  is  declared  **  unlawful  and  yoid." 

2  Rev,  Stat  of  Ariz.  (1887),  871 ;  ibid,  (1901),  809;  Ann,  Code  of  Miee,  (1882),  877.  In 
general,  for  the  provisions  regarding  miscegenation,  see  also  Rev.  Stat,  qf  Flo,  (1862), 
681;  Digest  of  Ark.  (1894),  1126;  Ann.  Stat,  of  Ind,  Ter,  (1899),  507;  Kentucky  Stat 
(1894),  763;  Louisiajia  Acta  (1894),  105;  Rev.  Stat,  of  Mo.  (1889),  I,  908;  ibid,  (1899),  I, 
610;  Code  of  Va.  (1887),  560;  Code  of  W.  Va.  (1900),  660,  661,  972  (void  from  decree); 
Maryland  Code  (1888),  I,  523;  Code  of  N.  C.  (1883),  I,  514;  Rev.  Stat,  of  S,  C,  (1894),  I, 
753 ;  Qen.  Laws  of  Tex.  (1891 ),  1, 878 ;  the  same  in  1837 :  Laws  of  Republic  of  Tex,  (18S8), 
234,  235;  Sess.  Latos  of  Okla.  (1897),  212. 

3  Illegitimate  children  are  legitimized  by  the  marriage  of  parents  and  acknowl- 
edgment of  the  father  in  Alabama,  Code  (1887),  530;  ibid,  (1897),  sec.  364;  Arizona,  Reo, 
Stat.  (1887),  371, 372;  Florida,  Rev.  Stat.  (1892),  686;  Georgia,  Code  (1896),  II,  254;  Ken- 
tucky, Stat.  (1894),  545;  Maryland,  Code  (1888),  II,  813;  Mississippi,  Ann,  Code  (1882), 
172;  Missouri,  Rev.  Stat.  (1899),  I,  740;  Virginia,  Code  (1887), 620;  West  Virginia,  Code 
(1891),  666. 

Penalty  or  prosecution  for  seduction  is  suspended  by  marriage  of  parents  in 
Arizona,  Rev.  Stat.,  as  cited ;  Kentucky,  Stat.,  as  cited ;  Missouri,  Rev.  StcU.  (1899),  I, 
54«;  New  Mexico,  Camp.  Laws  (1897),  344;  Texas,  Act  of  March  25, 1899:  Oen,  Xcnm, 
66:  and  Virginia,  Code,  as  cited.    Cf,  Wbight,  Report,  27. 

Prosecution  for  seduction  is  also  suspended  on  marrying  the  woman  in  Arkan- 
sas ;  but  it  is  specially  provided  that  if  at  any  time  thereafter  the  accused  shall  wil- 
fully and  without  such  cause  as  now  constitutes  a  legal  ground  of  divorce  desert  and 
abandon  the  female,  then  the  prosecution  shall  be  continued  and  proceed  as  though 
no  marriage  had  taken  place.  In  such  cases  the  female  may  be  a  witness :  Acts  (1899), 
23,24. 
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Statutes  of  New  Mexico,  in  this  connectioQ,  contain  &  some- 
what  novel  clause.  It  is  "provided  that  when  any  persons 
are  found  living  together  publicly  as  if  they  were  married, 
they  shall  be  required  immediately  to  contract  marriage,  if 
there  is  no  impediment  to  prevent  their  eo  doing;  and  if 
they  do  not  marry  upon  the  first  requirement  of  any  justice, 
they  shall,  upon  accusation,  be  fined  not  less  than  twenty- 
five  nor  more  than  eighty  dollars  for  every  time  they  shall 

ffite  eo  found."'     West  Virginia  favors  wedlock  in  a  different 
ray.     Not  only  may  either  person  bring  suit,  iu  the  manner 

■Tery  commonly  prescribed,  to  annul  or  validate  a  doubtful 
marriage;  but  in  that  event  and  "in  every  other  case  where 
the  validity  of  a  marriage  is  called  in  question,  it  shall  be 
presumed  that  the  marriage  is  valid,  unless  the  contrary  be 
clearly  proven,"'  Georgia,  however,  is  the  only  state  which 
offers  direct  enconragment.  It  is  formally  announced  that 
"marriage  is  encouraged  by  the  law,  and  every  effort  to 
restrain  or  discourage"  it  by  "contract,  condition,  limita- 
tion, or  otherwise  is  invalid  and  void."  Still,  "prohibiting 
marriage  to  a  particular  person  or  persons,  or  tiefore  a  certain 
seaaonable  age,  or  other  prudential  provision  looking  only  to 
the  interest  of  the  person  to  be  benefitted,  and  not  in  general 
setraint"  of  matrimony,  will  be  allowed.' 
c)  Ceriijicaie  and  record. — In  the  region  whose  laws  are 
imder  examination  license  from  a  county  officer  is  now  in  most 
oases  essential  before  a  marriage  may  be  legally  solemnized. 
But  originally  in  the  older  commonwealths  there  existed  a 
dual  system  of  optional  civil  license  or  ecclesiEtatical  banns, 
which  may  be  contrasted  with  the  somewhat  different  system 
by  banns  or  posting  bo  long  preserved  in  the  New  England 
states.     Indeed,  in  at  least  two  instances  it  still  survives. 


iLamofS.M.imt),  SM.  1 

tun).  371,  za. 

*OodeofW.  m.  (lgBl).«B:  ma.  (lWtt).Ml 
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By  the  first  legislation  of  Virginia  after  the  Bevolntion 
the  provisions  of  the  act  of  1748  on  this  subject  are  retained.^ 
In  1780  it  is  provided  that  **no  persons,  except  the  people 
called  Quakers  and  Menonists,  shall  hereafter  be  joined 
together  as  man  and  wife  without  lawful  license  first  had,  or 
thrice  publication  of  banns  in  the  respective  parishes,  or  con- 
gregations,** where  such  persons  "severally"  reside.  Within 
three  months  a  *' certificate  of  solemnization"  is  to  be  filed 
with  the  clerk  of  the  county  where  the  marriage  takes  placa 
The  fee  for  performing  the  ceremony  is  fixed  at  "twenty-five 
pounds  of  tobacco,  and  no  more,  to  be  paid  in  current  money 
at  the  rate  which  shall  be  settled  by  the  grand  jury."*  Under 
the  elaborate  statute  of  1792  a  license,  or  oral  banns  in  case 
of  members  of  the  Protestant  Episcopal  church,  is  still 
requisite.  On  submitting  an  approved  bond  in  the  sum  of 
one  hundred  and  fifty  dollars,  license  may  be  obtained  from 
the  clerk  of  the  court  of  the  county  where  the  woman 
"usually  resides."  When  either  person  is  under  twenty-one 
years  of  age,  consent  of  parent  or  guardian,  written  or  oral, 
is  necessary  before  license  may  be  issued.  If  written,  the 
consent  must  be  attested  by  two  witnesses,  one  of  whom, 
appearing  in  person,  is  to  swear  that  the  signature  was  made 
in  his  presence.  Within  twelve  months — the  time  already 
fixed  by  the  act  of  1784 — a  certificate  of  the  marriage  must 
be  returned  to  the  clerk  of  the  county  or  corporation  in 
which  it  was  solemnized.' 

Thus,  with  slight  change,  the  law  of  Virginia  remained 
for  over  half   a   century.*     But  in  1848  oral  banns  were 

1  For  the  act  of  1748,  see  AcU  of  the  Atsem,  (1769),  246-48. 

2  Act  of  May,  1780,  in  Hening,  Statutes^  X,  861-63.  Compare  the  acts  of  178S  and 
1784,  where  the  system  of  banns  or  license  is  retciined,  i&td.,  XI,  281, 282, 503-6.  Later 
the  fee  was  fixed  at  $1 :  Tate,  Digest  (1823),  417. 

8  Act  of  Dec.  22, 1792 :  AcU  of  the  Oen,  Aasem,  (1794),  204,  205. 

4  Compare  the  law  of  1794:  Act»  of  Oen,  Aaaem,  (1794),  331,  332;  Rev.  Code  (1819), 
993-403.  But  in  1803  the  justice  is  no  longer  required  to  sign  and  direct  the  license : 
Acta  of  Oen,  Aascm.^  372  (act  to  take  effect  May  1, 1797).    In  1832  the  consent  of  the 
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abolished  and  the  modem  system  by  civil  license  only  was 
eatabliBhed.' 

In  North  Carolina  a  dnal  system  of  banns  and  license, 
similar  to  that  of  Virginia,  was  authorized  by  the  act  of 
1778;  and  it  did  not  yield  to  the  modem  plan  until  1872, 
when  banns  were  abolished  and  bond  for  license  was  no 
longer  required.'  Tennessee  retained  the  system  of  the 
parent  commoowealth,  North  Carolina,  until,  far  down  in 
the  century,  it  gave  way  to  the  typical  American  plan.' 
Kentucky  does  not  seem  to  have  followed  the  example  of 
Virginia;  but  civil  license  in  all  cases  was  there  required 
from  the  origin  of  the  state.*  In  Missouri,  on  the  other 
hand,  in  1805  a  triple  optional  system  of  banns,  posting,  or 
license  was  established  by  the  governor  and  judges  of 
Indiana  Territory.  Notice  of  intention  to  marry  is  to  be 
published  for  fifteen  days  at  least,  either  orally  on  "  three 
several  Sundays,  holy  days,  or  other  days  of  public  worship, 
in  the  meeting  in  the  towns  where  the  parties  respectively 
belong;"  or  by  affixing  a  written  notice  signed  by  one  of  the 
judges  or  a  justice  of  the  peace  in  some  public  place  where 
the  persons  respectively  dwell.  Otherwise  a  license  under 
the  governor's  hand  and  seal,  authorizing  celebration  with- 
out publication,  must   be  obtained.     By  this  law  persons 


minocB  when  th 


S  waa  nipealad 
risge  lieeoM  to 
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^Ibid. 
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The  legatet  of  deeda  takes  the  place  of  tha  clerk  of  the  coDBtT  coort  as  Issoer  of 

lioeiue  in  UTZ.    By  the  act  ot  177B  the  bond  necessary  tor  license  had  been  flxed  at  SOD 

poiuulB  "  laotnl  money," 
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solemnizing  marriages  are  to  keep  a  record;  and  within  three 
months,  in  each  case,  they  are  reqtdred  to  make  a  return  to 
the  registrar  of  the  district.^  Banns,  however,  do  not  seem 
ever  to  have  been  recognized  after  Missouri  was  admitted  to 
the  Union.  The  act  of  1825  is  entirely  silent  as  to  both  banns 
and  license.  In  place  thereof  it  is  provided  that  the  mar- 
riage of  a  minor  may  not  be  celebrated  unless  parent  or 
guardian  be  present  and  give  consent;  or  else  a  written 
certificate  of  assent  must  be  produced  under  the  hand  of 
such  parent,  guardian,  or  other  person  having  legal  control, 
attested  by  the  oath  or  affirmation  of  a  witness  of  full  age.' 
Maryland  still  clings  to  the  system  of  license  or  ecclesi- 
astical banns  substantially  as  it  appears  in  the  act  of  1777.* 
The  same  was  formerly  true  of  the  District  of  Oolumbia, 
where  the  statute  of  Maryland  was  in  force  until  1896/ 
Georgia  has  been  equally  conservative.  By  the  law  of  1785 
a  magistrate  or  a  clergyman  may  solemnize  matrimony  after 
eight  days'  "public  notice"  or  on  receiving  a  license  from 
**his  honor  the  governor,  or  register  of  probates.''*  This 
plan  lasted  only  until  1799,  when  license  or  thrice  publica- 
tion of  barms,  in  the  usual  way,  was  substituted.'  So  the 
law  remained^  until  1860,  when  a  reactionary  step  was  taken. 
In  December  of  that  year  an  act  was  passed  by  the  legisla- 
ture, to  take  effect  January  1,  1862,  containing  a  paragraph 

1  See  act  of  April  24, 1806 :  Acts  of  a  Pub.  and  Oen,  Nature  (1842),  1, 06. 

2  Act  of  JaD.  4,  1825:  Latos  of  the  State  (1825),  I,  527.  Persons  or  societies 
solemnizing  marriages  aro  required  to  keep  a  record;  and  a  general  record  most 
also  be  made  by  the  registrar  of  the  county.  The  proTision  of  1825  is  repeated  in 
Rev.  Stat.  (1845),  730.  ^ 

3  Compare  the  act  of  1777,  chap.  12,  sees.  5-12:  see  Kiltt,  Laws;  or  Lav»  qf  M(L 
(1787),  at  sections  cited ;  and  Fob,  Code  (1888),  1, 975. 

*  Ckmip.  Stat.  ofD.  C.  (1894),  272. 

6  Digest  of  Qa.  (1801),  814.  But  by  the  constitution  of  the  state  a796),  Art.  in, 
sec.  6,  ibid.y  40,  the  clerk  of  the  inferior  courts  of  the  county,  with  powers  of  a  court 
of  ordinary  or  register  of  probates,  shall  issue  marriage  licenses. 

•Dii^esM  1801),  788. 

7  See  HoTCHKiss,  Codification  (1845),  829;  or  Cobb,  Digest  (1851),  282, 819. 
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which  made  either  license  or  ecclesiaBtical  banns  eBsential  to 
a  valid  marriage.  However,  on  the  repeal  of  this  paragraph 
in  1863,  the  old  optional  system  by  banns  or  license,  without 
declaring  either  essential  to  a  valid  contract,  was  restored; 
and  it  has  jrersieted  to  the  present  time.' 

The  peculiar  procedure  observed  in  Louisiana  with 
respect  to  parental  consent  or  the  consent  of  the  family 
council,  in  the  case  of  the  marriage  of  minors,  has  already 
been  described  in  the  preceding  section.  The  act  of  1807 
contains  also  a  general  provision  for  notice  and  license. 
Persons  applying  for  license  must  satisfy  the  parish  judge, 
by  two  witnesses  if  necessary,  that  they  are  twenty-one 
years  of  age;  and  the  proof  must  be  registered.  The  inten- 
tions of  the  persons  are  then  to  be  published  by  the  judge 
through  "posting  up  a  notice  at  the  door  of  the  nearest 
church,  [or]  at  the  door  of  the  court-house  of  the  parish, 
announcing  a  day  on  which  a  license  would  issue,  unless 
opposition  should  be  made."  If  no  objection  be  raised 
within  fifteen  days,  the  license  may  be  issued,  provided  the 
intended  husband  execute  a  bond,  with  sufficient  security, 
"in  a  sum  proportioned  to  his  fortune,  at  the  discretion  of 
the  judge,"  that  there  is  no  legal  impediment  to  the  mar- 
riage. But  there  is  an  important  exception  to  the  general 
rule.  In  "certain  cases,"  if  minors  are  not  concerned,  "the 
jadge  may  dispense  with  the  above  mode  of  publishing  mar- 
riages, by  his  special  license  to  that  effect,  and  under  bis 
own  responsibility."     Minors  must  apply  to  the  judge  of 
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the  parish  in  which  one  of  the  persons  has  his  domicile. 
The  application  is  then  published,  and  ''  if  no  opposition  be 
made,  the  license  shall  be  granted  as  directed  in  the  case  of 
persons  who  have  attained  the  age  of  twenty-one  years.'" 
The  wholesome  provision  requiring  notice  to  be  published 
for  a  certain  period  before  issuance  of  the  license  is  no 
longer  in  force.  Otherwise,  though  somewhat  simplified, 
the  law  of  Louisiana  remains  today  practically  what  it  was 
in  1807.  License  is  always  requisite;  it  must  be  issued  by 
the  proper  officer  in  the  parish  where  either  the  bride  or 
groom  is  domiciled;  and  the  provision  for  the  bond  is  ex- 
pressed in  exactly  the  same  words  as  of  old,  except  that  the 
duration  of  the  security  is  limited  to  two  yeara  In  the  par- 
ish of  Orleans  licenses  are  granted  by  the  board  of  health 
and  judges  of  the  city  courts;  in  the  other  parishes  of  the 
state,  by  the  clerks  of  the  district  courts,  or  by  the  district 
judge  when  the  clerk  is  himself  a  ''party  to  the  marriage.'*' 
The  general  features  of  matrimonial  administration  in 
the  entire  group  of  states  may  now  be  presented  in  rapid 
outline.  Everywhere,  except  in  Georgia  and  Maryland,  as 
already  explained,  and  in  New  Mexico  and  South  Carolina, 
which  have  no  legislation  on  the  subject,  license  in  every 
case  is  required.  The  present  law  of  Virginia  does  not 
differ  materially  from  that  of  earlier  years.  The  marriage 
.  license  is  issued  by  the  clerk  of  the  court  of  the  county  or 
corporation  in  which  the  woman  usually  resides.  If  the 
office  of  clerk  be  vacant,  then  the  judge  of  the  county  court 
or  the  mayor  of  the  corporation  may  act,  making  return  to 
the  clerk  ''as  soon  as  there  may  be  one."  Before  license  is 
granted  for  the  marriage  of  a  minor,  there  is  requisite  the 
consent  of  the  father  or  guardian,  or,  if  none,  of  the  mother, 
given  personally  or  in  writing  subscribed  by  a  witness  who 

1  Act  of  1807:  Lislbt,  General  Digest  (1828),  11, 6-8. 

2  Merrick,  Rev.  Civil  Code  (1900),  1, 21-25.    Bat  if  objection  be  made  on  oath,  the 
marriage  may  be  suspended  for  ten  days  by  the  judge. 


must  swear  that  the  writing  was  signed  in  his  presence. 
Similar  functions  are  performed  by  the  clerk  of  the  county 
court  in  West  Virginia,'  Tennessee,'  and  Arkansas;  the  clerk 
of  the  circuit  court,  in  Maryland,  Texas,  and  Mississippi; 
the  county  register  or  recorder  of  deeda,  in  North  Carolina 
and  Missouri ;  the  county  ordinary  or  his  deputy,  in  Q-eorgia; 
the  county  judge,  in  Florida;  the  county  judge  of  probate, 
in  Alabama  and  Oklahoma ;  the  clerk  of  the  probate  court, 
in  Arizona;  the  county  clerk,  in  Kentucky;  the  clerk  of  the 
district  court,  in  Louisiana;  the  municipal  jndge,  ia  Porto 
Rico;  and  by  the  clerk  of  the  supreme  court  of  the  District 
of  Columbia,'  As  in  Virginia,  license  must  be  obtained 
from  the  proper  officer  of  the  county  where  the  womaa 
resides,  in  Alabama,  Florida,  Mississippi,  and  West  Virginia. 
The  same  is  true  in  Georgia,  if  the  woman  is  "resident  iu 
the  state;"  and  in  Kentucky,  unless  she  is  of  full  age  or  a 
widow,  and  the  license  is  issued  on  her  personal  or  written 
application,  when  it  may  be  granted  by  any  county  clerk. 
Bat  in  Maryland  and  North  Carolina  license  must  be 
obtained  in  the  county  where  the  marriage  is  expected  to 
occur;  in  Tennessee,  either  in  the  county  in  which  the  bride 
resides  or  in  that  where  the  marriage  is  to  be  solemnized; 
while  in  Louisiana,  as  aleady  seen,  it  may  be  issued  in  the 
county  where  either  the  bride  or  the  groom  is  domiciled. 
The  statutes  of  the  remaining  states  appear  to  have  no  defi- 
nite provisions  on  this  subject.  The  law  of  Porto  Rico  is 
very  careful  in  this  regard.     "Persons  desiring  to  contract 
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marriage  shall  first  present  themselves  before  the  mnnioipal 
judge  of  their  domicile  if  they  shall  have  the  same  domicile/' 
or  before  that  officer  in  their  respective  places  of  abode  if 
they  have  different  domiciles;  **and  first  being  dnly  sworn, 
shall  be  examined  as  to  their  legal  capacities  and  incapaci- 
ties to  enter  into  matrimony."  They  must  also  sign  a  sworn 
declaration  of  their  names,  ages,  and  professions,  with  those 
of  their  parents,  which  the  judge  is  required  to  record  in  his 
''marriage  book.''  Not  until  ten  days  after  the  examination 
may  the  judge  issue  the  license,  or  refuse  it  if  on  proper  trial 
any  objection  to  the  marriage  is  sustained ;  nor  may  he  issue 
it  in  case  the  persons  have  different  domiciles  until  the  other 
judge  "has  forwarded  to  him  a  copy  of  the  record  made  by 
the  other  contracting  party."  *  In  Arkansas,  Indian  Terri- 
tory, Tennessee,  and  until  recently  in  Mississippi,'  a  bond  in 
a  definite  sum,  conditioned  that  the  parties  may  lawfully 
marry,  must  be  given  by  the  person  applying  for  the  license. 
The  same  is  true  for  Alabama  in  the  case  of  minors;  and 
also  for  Kentucky  when  the  persons  are  unknown  to  the 
clerk.  In  the  other  states,  if  demanded  by  the  official, 
oath  or  affidavit  usually  takes  the  place  of  bond.  For  sol- 
emnizing a  marriage  without  proper  license  presented  the 
offender  is  very  generally  subjected  to  severe  penalties.' 

1  Rev.  Stat,  and  Codes  of  Porto  Rico  (1902),  807-9. 

2  The  ^7171.  Code  of  Miss.  (1892),  677  ff.,  is  silent  as  to  bond. 

3  In  Missouri,  failure  to  keep  a  record  or  solemnization  without  license  is  a  mis- 
demeanor. The  transgressor  must  pay  a  fine  of  not  exceeding  $500,  and  in  addition 
he  is  liable  to  a  civil  action  by  the  parent  or  other  person  to  whom  *'  services  "  are 
due,  to  recover  not  more  than  $500:  Laws  (1881),  161 ;  Rev.  Stat,  (1889),  II,  1606;  ibid. 
(1899),  1, 1037.  In  Alabama  the  fine  is  $1,000,  one-half  to  the  state  and  one-half  to  the 
person  suing:  Code  (1896),  1,829;  in  North  Carolina,  solemnization  without  license 
or  failure  to  make  return  is  a  misdemeanor,  subject  to  a  fine  of  $200,  payable  to  any- 
one who  sues :  Code  (1883),  I,  691, 692 ;  in  Kentucky,  a  fine  of  not  more  than  $1,000,  or 
imprisonment  from  one  to  twelve  mouths,  or  both:  Stat.  (1894),  766;  in  Arkansas,  a 
high  misdomoanor  and  a  fine  of  not  less  than  $100:  Digest  (1894),  1127;  in  Tennessee, 
a  misdemeanor  and  a  fine  of  $500:  Code  (1896),  1040-41;  in  Georgia,  a  fine  of  $500:  Code 
(1896),  II,  223;  in  Virginia  and  West  Virginia,  forfeiture  of  bond:  Code  of  Va.  (1887), 
557;  Code  of  W.  Va.  (1891),  608;  in  Maryland,  a  fine  of  $100  to  $500:  Laws  (1894),  124; 
in  Texas,  a  misdemeanor  and  a  fine  of  $50  to  $500:  Act  of  June  5, 1900:  Oen.  Laws^ 
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In  every  commonwealth,  except  South  Carolina,  Arkan- 
BSB,  and  Indian  Territory,"  it  ia  the  daty  of  the  person  or 
society  conducting  the  celebration  to  make  a  "return" 
"thereof  to  the  proper  official,  either  in  the  county  where  the 
woman  dwells  or  in  that  of  the  marriage.'  This  report  must 
be  submitted  within  a  fixed  period,  which  ie  one  month  (or 
thirty  days)  in  Alabama,  LouieianH,  and  Maryland;  two 
months  (or  sixty  days)  in  Texas,  Virginia,  North  Carolina, 
and  Arkansas ;  three  months  (or  ninety  days)  in  Kentucky, 
Miasonri,  and  Mississippi ;  sis  months  in  Tennessee ;  twenty 
days  in  Arizoaa ;  ten  days  in  Florida  and  the  District  of 
Oolambia;  two  days  in  Porto  Kico;  while  in  Oklahoma 
return  must  be  made  "  without  delay,"  The  return  to  the 
clerk  may  be  by  a  separate  certificate,  as  in  Alabama,  Vir- 
ginia,' Missiflsippi,  Porto  Rico,  and  Maryland ;  or  by 
"endorsement"  or  "certificate  appended,"  as  in  North 
Carolina,  Oklahoma,  Georgia,  Tennessee,'  "West  Virginia, 
Florida,  Texas,  and  Arizona;  or  on  a  "coupon"  issued  with 
the  license,  as  in  the  District  of  Columbia.*  New  Mexico 
requires  two  reports  a  year,  on  the  first  days  of  July  and 
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January,  or  a  report  ^*at  every  regular  term  of  the  probate 
court  for  each  county.**  In  the  District  of  Columbia  every 
minister  celebrating  marriage  by  Ucense  must  "annually,  in 
the  month  of  November,  return  on  oath  a  list  of  the  names 
of  the  persons,  and  the  time  when  married,"  to  the  clerk  of 
the  supreme  court'  Mississippi  has  provided  for  bringing 
delinquents  to  account.  The  clerk  is  directed  "to  examine 
the  records  once  a  month,  and  if  any  ....  person  be  found 
in  default,  he  shall  institute  inquiry,"  at  the  cost  of  the  cul- 
prit, summoning  him  to  make  return  of  the  certificate 
according  to  law.'  Similarly,  in  Missouri  it  is  enacted  that 
the  recorder  of  deeds  "shall  certify  to  the  grand  jury,  at  each 
regular  term  of  the  court  having  criminal  jurisdiction  within 
the  county,  a  list  of  all  marriage  licenses  issued  by  him," 
but  not  returned  within  the  legal  period  of  ninety  days;  the 
negligent  minister  or  officer  being  guilty  of  a  misdemeanor 
and  liable  to  a  fine  of  from  five  to  twenty-five  dollars.*  Only 
in  two  cases  is  there  provision  for  report  of  the  marriages  of 
residents  celebrated  without  the  state.  By  the  statutes  both 
of  Virginia  and  West  Virginia  a  certificate  or  statement  of 
such  contracts  verified  by  any  person  present  at  the  ceremony 
"may  be  returned"  to  the  clerk  of  the  court  of  the  county 
where  the  husband  resides,  or  if  he  be  not  a  resident,  then 
where  the  wife  dwells;  and  the  usual  abstract  of  it  must  be 
recorded  by  the  clerk.* 

In  a  few  instances  the  law  directly  provides  for  giving  a 
certificate  to  the  newly  wedded  pair ;  although  where  the  law 
is  silent  the  same  may  sometimes  be  done  by  custom  when 
request  is  made.  Maryland,  Porto  Rico,  Missouri,  and  the 
District  of  Columbia  have  authorized  such  a  certificate;* 

I  Oomp.  Stat,  (1894),  273.  2  Ann,  Code  qf  Miss,  (1882),  978. 

8  Rev.  Stat,  of  Mo.  (18S9),  n,  1605:  ihid.  (1889),  1, 10S7. 

*  Code  of  Va.  (1887),  557;  Code  of  W.  Va,  (1891),  608;  ibid.  (1900),  656,  657. 

6  Code  of  Md.  (1888),  I,  975,  976:  Latos  of  Mo.  (1885),  222;  MOORB,  Code  of  D.  a 
(1902),  267 :  Rev,  Stat,  and  Codes  of  Porto  Rico  (1902),  810. 
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and  Arkansas  has  enacted  that  after  the  license  hae  been 
retnmed  to  the  clerk,  and  by  him  duly  recorded,  he  shall  at 
once  make  out  a  certificate  of  such  record,  attach  it  to  the 
license,  and  send  it  back  to  the  person  who  presented  the 


The  soQthem  and  aonthwestern  states  have  in  general 
taken  far  less  pains  than  those  of  New  England  to  provide 
by  law  for  a  full  record  of  marriages  and  for  collecting, 
registering,  and  publishing  the  important  social  statistics 
connected  with  family  life.  In  fact,  there  Is  much  less  com- 
pleteness regarding  essential  details  throughout  the  entire 
field  of  matrimonial  legislation.  New  Mexico,  Missouri,  and 
Kentucky  apj>ear  to  be  the  only  states  or  territories  which 
require  every  person  solemnizing  marriages  to  keep  a  record ; 
altboogh  the  Quakers  of  Maryland,  as  already  seen,  must 
enter  the  contracts  by  them  solemnized  in  their  own  records, 
or  in  the  records  of  some  court,  city,  or  county  where  the 
wedding  occurs;  and  both  Alabama  and  Mississippi  require 
marriages  performed  by  the  pastors  of  any  religious  society 
to  be  registered  in  a  book  kept  for  the  purpose.' 

Everywhere'    the   clerk   or   other  officer   must   keep  a 

register  of  the  facts  entered  in  the  license,  sometimes  with 

other  data;  and  usually  the  original  license  is  placed  on  file. 

The  laws  of  Virginia  and  West  Virginia,  being  practically 

the  same,  are  perhaps  more  complete  and  more  wisely  drawn 

■8  regards  registration  than  those  of  any  other  state  of  this 

L  group.     In   Virginia   the  clerk   is   required   to  keep  three 

illookB,  to  be  called  respectively  the  register  of  marriages,  the 

Iregister  of  births,  and  the  register  of  deaths.     At  the  time 

■of  issuing  a  license  he  is  to  ascertain,  as  nearly  as  may  be, 

ihe  date  and  place  of  the  proposed  marriage,  the  full  names 

I  Dtgat  or  Ark.  (1894),  U*B. 

■CM«o/^ta.  (1897),  I,  S3<:  ^nn.  Oodc  o/i(>H.  (IBBSl.tlS. 
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of  the  parties,  whether  they  are  single,  widowed,  or  divorced/ 
the  place  of  their  birth  and  residence,  the  names  of  their 
parents,  and  the  hnsband^s  occupation.  Within  twenty  days 
after  return  of  the  license  and  certificate  by  the  person 
solemnizing,  the  clerk  is  to  record  a  fnll  abstract  thereof  in 
his  marriage  register,  setting  forth  the  facts  in  convenient 
tabolar  form. 

These  two  states  have  also  provided  for  the  collection  of 
statistics  from  coroners,  heads  of  families,  and  physicians; 
and,  like  Kentucky  and  Arkansas,  they  have  established 
state  systems  of  registration.  On  or  before  the  first  of  March 
annually  the  clerk  or  other  official  in  every  county  is  required 
to  submit  to  the  state  auditor  of  public  accounts  a  full  report 
of  the  facts  contained  in  his  marriage  register;  and  every 
year  the  auditor  is  to  prepare  an  abstract  of  the  county 
reports  and  submit  it  to  the  general  assembly  at  each  regular 
session.' 

III.      THB  MIDDLE  AND  WBSTBBN  STATES* 

a)  Solemnization. — For  half  a  century  after  the  Declara- 
tion of  Independence  New  York  abstained  from  any  legisla- 
tion regarding  the  marriage  celebration.     The  optional  civil 

1  Act  of  Feb.  S,  1900:  Acts  (1899-1900),  283,  284. 

2  In  West  Virginia  **  the  reeristration  of  births,  marriages,  and  deaths  of  white 
and  colored  shall  be  kept  separate  and  distinct/*— Code  (1900),  659.  Qf.  Ky,  Oen, 
Stat.  (1887),  204 ;  Digest  of  Ark.  (1894),  320,  821 ;  Code  of  Va.  (1887),  130,  558, 

For  the  entire  disoossion  of  matrimonial  administration  in  these  states,  aa 
above  giren  in  subsec.c),  compare  Code  of  Ala.  (1897),  I,  827  flf.;  Rev.  Stat,  of  AHm, 
(1887),  371,  3T2;  Digest  of  Ark.  (1894),  1126  ff.;  Rev.  Stat,  of  Fla.  (1892),  679  ff. ;  Code  of 
Ga.  (1896),  II,  221  ff.;  Kentucky  Stat,  (1894),  765,  766;  Rev.  Civil  Code  of  La.  (1888), 
60 ff.;  Code  of  Md.  (1888),!,  975  ff.;  Ann.  Code  of  Miss.  (1892),  677,  678;  Rev.  StaL  qf 
Mo.  (1889),  I,  1035 ff.;  Comp.  Laws  of  N,  M.  (1897),  403  ff.;  Code  of  N.  C.  (1883),  I, 
690-92;  Code  of  Tenn.  (1884),  609-11;  Oen.  Laws  of  Tex.  (1891),  96;  Rev.  Civil  StcU.  <^ 
Tex.  (1888),  I,  877,  878;  Code  of  Va.  (1887),  555-60;  AcU  (1900),  283,  284;  Code  of  W. 
Va.  (1900),  654  ff.,  934;  also  Acts  of  Leg.  (1887),  chap.  64;  Ann.  Stat,  of  Ind,  Ter.  (1899), 
507  ff. ;  Session  Laws  of  Oklahoma  (1897),  208  ff. ;  Comp.  Stat,  of  D.  C.  (1894),  270-75. 

3  In  this  section  the  laws  of  the  following  twenty-five  districts  and  states  are 
considered :  Alaska,  California,  Colorado,  Delaware,  Idaho,  Illinois,  Indiana,  Iowa, 
Kansas,  Michigan,  Minnesota,  Montana,  Nebraska,  Nevada,  New  Jersey,  New  York, 
North  Dakota,  Ohio,  Oregon,  Pennsylvania,  South  .Dakota,  Utah,  Washington, 
Wisconsin,  and  Wyoming. 
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or  ecclesiastical  ceremony  was  still  allowed  aa  in  the  provin- 
cial era.  In  the  meantime  acts  were  passed  for  the  punish- 
ment of  bigamons  and  other  unlawful  unions;  and  in  1813 
the  Btatnte-maker  felt  himaelf  called  upon  to  deal  with  the 
same  hard  cose  of  conscience  which  had  long  before  troubled 
the  people  of  Virginia  and  Massachusetts.  It  was  decreed  that 
"every  negro,  mulatto,  or  mestee  within  this  state,  who  is  now 
a  slave  for  life,  shall  continue  such  ....  unless  manumitted 
according  to  law;  and  the  ....  baptizing  of  any  slave 
ehall  not  be  deemed  ....  a  manumission."  All  marriages 
contracted  "wherein  one  or  more  of  the  parties  was,  were,  or 
may  be  slaves,  shall  be  considered  equally  valid"  es  if  they 
were  free ;  but  here  also  it  is  carefully  provided  that  nothing 
in  the  law  shall  be  construed  so  as  to  cause  the  bondman  to 
be  manumitted.' 

The  revised  statutes  of  1827-28  contain  a  general  "title" 
regulating  matrimony  which  in  many  respects  forms  the 
basis  of  the  existing  law,  "For  the  purpose  of  being  regis- 
tered and  authenticated"  marriage  shall  be  solemnized  only 
by  the  following  persons:  (1)  ministers  of  the  gospel  and 
priests  of  every  denomination;  (2)  mayors,  recorders,  and 
aldermen  of  cities;  (3)  judges  of  the  county  courts  and  jus- 
tices of  the  peace.  Quakers  and  Jews  may  "continue"  to  use 
their  own  rites.  Record  of  marriage  certificates  is  provided 
for;  and  in  place  of  license  or  banna — neither  of  which  is 
mentioned— the  person  performing  the  ceremony  is  author- 
ized to  identify  the  parties,  if  either  is  a  stranger,  by  the 
oath  of  some  person  whom  he  knows,'  The  existing  law 
contains  a  similar  provision.  Under  like  circumstances  the 
minister  or  magistrate  must  ascertain  from  the  applicants 
their  right  to  contract  marriage,  and  for  that  purpose  he 
may  examine  one  or  both  of  them,  or  any  other  person  under 
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oath,  '*  which  examination  shall  be  reduced  to  writing  and 
subscribed  by  the  parties.'^'  Throughout  the  century  the 
law  regarding  celebration  has  remained  unchanged  in  gen- 
eral character,  although  authority  to  perform  the  cere- 
mony has  been  extended  to  other  officials  and  magistrates.* 
The  state  steadily  maintained  the  validity  of  marriages 
entered  into  by  simple  agreement  without  any  formal  cele- 
bration. It  was  enacted  in  1887  that  the  provisions  of  the 
statute  shall  not  be  "construed  to  require  the  parties  to  any 
marriage,  or  any  minister  or  magistrate  to  solemnize  the 
same  in  the  manner  "therein  prescribed ;''  but  all  lawful 
marriages  contracted  in  the  manner  heretofore  in  use  in  this 
state,  shall  be  as  valid  as  if  this  article  had  not  been  passed.^'* 
The  usual  evils  followed:  but  an  effective  remedy  seems 
at  last  to  have  been  provided.  By  an  act  of  April  11, 
1901,  a  marriage  must  be  solemnized  either  (1)  by  a  clergy- 
man or  minister  of  any  religion,  or  the  leader  of  the  Society 
for  Ethical  Culture  in  the  city  of  New  York ;  (2)  a  mayor, 
recorder,  alderman,  police  justice,  or  police  magistrate  of  a 
city ;  (3)  a  justice  or  judge  of  a  court  of  record  or  municipal 
court,  or  a  justice  of  the  peace;  or  (4)  by  **a  written  contract 
of  marriage  signed  by  both  parties,  and  at  least  two  witnesses 
who  shall  subscribe  the  same,  stating  the  place  of  residence 
of  each  of  the  parties  and  witnesses  and  the  date  and  place 
of  marriage,  and  acknowledged  by  the  parties  and  witnesses 
in  the  manner  required  for  the  acknowledgment  of  a  convey- 
ance of  real  estate  to  entitle  the  same  to  be  recorded.  Such 
contract  shall  be  filed  within  six  months  after  its  execution 
in  the  office  of  the  clerk  of  the  town  or  city  in  which  the 

1 A  false  statement  of  either  person  is  punishable  as  perjury :  Lawt  (1873),  chajK 
25,  pp.  19,  20;  also  in  Rev.  Stat.  (1889),  IV,  2597. 

STo  the  leader  of  the  Society  for  Ethical  Cnltnre  in  the  city  of  New  York  and 
the  justices  and  the  judges  of  all  coorts  of  record:  JLatr«  (1888),  chap.  78,  pp.  122, 12S, 
superseding  an  amendment  to  Rev.  StcU.  (1829)  authorized  by  Lata  (1887),  chap.  77, 
pp.  89, 90,  and  Lato*  (1877),  chap.  430 ;  Rev.  Stat.  (1889), '"  supplement ''  in  IV,  2596, 2507. 

>LoiM  (1887),  chap.  77,  p.  90;  also  in  fiev.  StaL  (1889),  IV,  2508. 
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marriage  was  solemnized. "  After  the  first  day  of  January, 
1902,  no  marriage  claimed  to  have  been  contracted  otherwise 
than  in  this  article  provided  "shall  be  valid  for  any  purpose 
whatever."  The  act,  however,  declares  the  validity  of  every 
lawful  union  formed  "in  the  manner  and  pursuant  to  the 
regulations "  of  a  religious  society  to  which  either  person 
belongs. '  Thus  with  the  beginning  of  the  new  century  the 
"common-law"  mflrriage  appears  to  have  finished  its  long 
coarse  in  New  York  state. 

The  statutes  of  that  commonwealth  relating  to  contract 
or  solemnization  are  extended  to  Indians  residing  in  the 
state;  although  it  is  especially  provided  that  those  "who 
have  heretofore  or  shall  hereafter  contract  marriage  accord- 
ing to  the  Indian  custom  or  usage,  and  shall  cohabit  as  hus- 
band and  wife,  shall  be  deemed  lawfully  married.  Indian 
marriages  may  be  solemnized  by  peace-makers  within  their 
jurisdiction  with  the  same  force  and  effect  as  by  a  justice  of 
the  peace,"' 

For  New  Jersey  the  first  matrimonial  law  of  the  period 
under  review  is  that  of  March  4,  1795,  repealing  an  act  of 
March  24,  1719.  By  this  law  every  justice  of  the  peace  and 
"every  stated  and  ordained  minister"  in  the  commonwealth 
is  given  power  to  perform  the  wedding  ceremony ;  and,  in 
addition,  every  religious  society  is  permitted  to  employ  its 
own  usage  in  the  marriage  of  its  members;  but  such  con- 
tracts are  to  be  recorded  in  the  same  way  as  those  before  a 
minister  or  magistrate.'  Amendments  were  made  from  time 
to  time  down  to  1882,  when  an  act  appears  which  in  nearly 
all  of  its  leading  provisions  is  still  in  force.'     Marriage  may 

I  now  be  solemnized  in  the  state  by  every  judge  of  a  court  of 


lLaviKif!f.  y.  (IBOl),  I1.9S3-35. 
tAeCoIMar  18,1E92:  Set.  Slot,  (aapptemon 
»  Lam  of  UUi  Stale  of  N.J.  (ISW),  15S,I5B. 
Tub.  Loiri  (ISffl).  203;  ratained  in  Om.  I 
wrliai  aeU  Bmgnded  Pub.  Lam  (U77}.  ISS. 
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oommon  pleas ;  any  justice  of  the  peace/  mayor,  recorder,  or 
police  justice;  and  by  every  stated  and  ordained  minister  of 
the  gospeL  In  addition,  every  religions  society  in  the  state 
may  join  together  in  wedlock  persons  one  or  both  of  whom 
are  its  members;  and  by  a  later  enactment  authority  is  con- 
ferred upon  the  chief  justice  and  the  associate  justices  of  the 
supreme  court,  the  chancellor  and  every  vice-chancellor  of 
the  equity  courts,  in  as  full  measure  *'as  if  the  marriage 
were  solemnized  by  a  stated  and  ordained  minister  of  the 
gospel.'"  The  marriage  of  a  minor  may  not  be  solemnized 
without  certificate  of  parental  consent,  whose  genuineness 
must  be  proved  by  the  oath  of  at  least  one  witness  of  full  age 
and  discretion.* 

Pennsylvania  has  shown  remarkable  conservatism  in  her 
regulation  of  the  marriage  celebration.  After  two  centuries, 
the  act  of  1701,  taking  its  form  in  that  of  1693,  is  with 
slight  alteration  still  in  force.  It  contcdns  no  precise  desig- 
nation of  the  persons  who  may  perform  the  ceremony.  Its 
spirit  is  revealed  in  the  dictum  of  George  Fox,  elsewhere 
quoted:  "We  marry  none,  but  are  witnesses  of  it."  Self- 
betrothal  and  Belt-gifta,  as  in  early  medisBval  days,  are  still 
practiced  by  the  Quaker  descendants  of  the  ancient  Teutons. 
In  1885  a  statute  expressly  authorizes  a  man  and  a  woman 
to  solemnize  their  own  marriage.*  This  provision  and  a 
later  requirement  of  license  in  all  cases  are  the  only  legis- 
lative changes  affecting  the  celebration  since  1730,  when 
certificate  of  parental  consent  was  demanded.  Now,  as  in 
1701,  the  bride  and  groom,  taking  each  other  by  the  hand, 
are  permitted  to  plight  their  vows  in  the  presence  of  at  least 
twelve  witnesses,  one  of  whom  being  a  justice  of  the  peace; 

1 A  jastioe  of  the  peace  may  solemoiBe  a  marriage  out  of  the  oonnty  for  whieh  he 
is  commissioned :  Pearson  v,  Howey,  6  Hajlstkd*  N.  J,  Reports^  12. 

>  Act  of  June  IS,  1890:  Pub.  Laics  (1890),  4S9;  Oen,  8iaL  (1896),  II,  2006. 

sruft.  Law  (1889),  139;  Rev.  StaL  (1896),  H,  2005. 

«  LatPt  (1885),  No.  115,  sec.  1. 
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although  the  courts  have  decided,  as  indeed  they  could 
hardly  fail  to  do,  that  this  provision  is  merely  "directory" 
and  not  mandatory;'  for  the  original  enactment  declares 
that  it  shall  not  extend  "to  any  that  marry  in  their  owa 
society  in  the  absence  of  a  justice  of  the  peace."'  Such  ta 
the  liberty  permitted  by  the  law;  but  the  practice  of  the 
majority  of  the  people  probably  does  not  differ  much  from 
the  common  usage  elsewhere  in  the  United  States.  From 
an  act  of  1849,  still  retained  in  the  statute-book,  one  may 
perceive  who  are  the  officers  usually  called  upon  to  perform 
or  witness  the  wedding  ceremony,  "Every  person  in  whose 
care  or  profession  may  be  found  the  record  kept  by  any 
minister  of  the  gospel,  judge,  alderman,  or  justice  of  the 
peace,  of  any  marriage  contract  solemnized"  by  or  before 
the  same  shall  on  application,  and  the  payment  or  tender  of 
a  fee  of  fifty  cents,  deliver  to  the  applicant  a  full  transcript 
of  such  record,  with  a  proper  certificate  of  its  correctness.' 

There  is  a  sharp  contrast  between  the  broad  liberalism  of 
Pennsylvania  and  the  narrow,  even  reaetioaary,  policy  of 
Delaware,  whose  territory  also  once  formed  a  part  of  the 
proprietary  domain  of  William  Perm.  The  act  of  January 
29,  1790,  is  decidedly  retrogressive.  Its  keynote  is  pitched 
in  the  preamble,  "Whereas,"  we  are  assured,  "matrimony  is 
an  honorable  institution  of  Almighty  God,  designed  for  the 
mutual  convenience  and  happiness  of  mankind;  and  sober, 
discreet,  and  advised  union  of  persons  in  matrimony  is  the 
duty  of  every  good  citizen,  and  the  unadvised,  clandestine, 
loose,  and  unseemly  proceedings  in  marriage,  tend  to  intro- 
duce a  contempt  and  irreverent  regard  for  that  holy  institu- 


<  Bodebansh   i 
(or  nrtlflute)  is  Hi 


.Saaka  (18S3).  i  WatTb,  9:  Falketaoo  v.  Dar  (ISBl), 
OTigJoa  of  1701  reqairing  tba  justice  to  aubscribe  Che  t> 
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tiou,  aud  a  dissQlutenees  of  maimers  among  the  thonghtlees 
part  of  the  community  f '  furthermore,  since  evils  may  arise 
^'to  persons  secretly  and  improperly  uniting  themselves 
....  without  knowledge  of  their  parents,  guardians,  or 
friends;  and  the  causes  are  now  removed,  which  rendered  it 
couvenient  to  l^ave  marriages  celebrated  by  justices  of  the 
peace ^' :  therefore,  under  penalty  of  one  hundred  pounds  law- 
ful money  for  disobedience,  it  is  declared  that  marriages  be- 
tween white  persons  may  be  celebrated  only  by  ''ministers 
or  preachers  of  the  gospel,  appointed  or  ordained  according 
to  the  rites  and  ceremonies  of  their  respective  churches,  or 
by  the  religious  society  to  which  they  belong"  according  to 
its  established  mode  and  usage.'  Civil  marriage  was  thus 
completely  abrogated,  to  be  grudgingly  restored  only  after 
more  than  fourscore  years.  Since  1874  the  mayor  of  Wil- 
mington has  had  a  share  in  the  matrimonial  business,  other- 
wise the  law  of  1790  still  governs  the  nuptial  celebration.* 
The  foundation  of  Marietta  in  1788,  and  the  subsequent 
organization  of  the  first  territory  of  the  United  States,  under 
the  ordinance  of  1787,  constitutes  an  event  scarcely  second 
in  significance  to  any  in  the  whole  course  of  American  his- 
tory. It  marks  the  beginning  of  distinctively  western  insti- 
tutions, although  these,  especially  as  regards  the  local 
political  organisms,  are  in  many  respects  predetermined  and 
molded  by  those  of  the  two  old  middle  states,  New  York  and 
Pennsylvania.'  The  laws  adopted  or  enacted  for  the  region 
of  Ohio,  both  before  and  after  that  state  was  admitted  to  the 
Union  in  1802,  form  in  principle  and  often  in  detail  the 
models  or  prototypes  on  which  rest  the  legal  systems  of  the 

1  Act  of  Jan.  29, 1790 :  Lawt  of  the  State  of  Del.  (1797),  II,  972,  97S. 

^Rev.  Stat,  of  Del.  (1874),  473;  also  in  Rev.  Stat,  (of  1852,  as  amended  to  189S), 
594.  By  tho  act  of  Feb.  25:  Latc8  of  Del.  (1875),  260,  the  mayor  of  Newcastle  was 
granted  the  same  power,  bat  it  seems  not  to  be  continued  in  the  present  law. 

3  On  tho  significance  of  the  settlement  of  Marietta,  and  the  influence  of  the 
middle  states  and  provinces,  see  Howard,  Local  Corut.  Hist.y  1, 408, 411,  387,  pasfim. 
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namerons  commonwealths  filling  the  vast  expanse  of  terri- 
tory stretching  from  the  Alleghanies  to  the  Golden  Gate. 
This  is  sorely  true  in  general  of  the  laws  of  marriage; 
although  Ohio,  in  still  clinging  to  the  optional  plan  of  civil 
license  or  oral  ecclesiastical  banns,  has  retained  an  archaic 
feature  which  fiinds  little  imitation  in  the  other  western  states. 
By  a  law  of  the  Northwestern  Territory  in  1788,  after 
banns,  license,  or  notice  by  posting,  persons  may  be  joined 
in  wedlock  before  any  judge  of  the  general  court,  or  of  the 
courts  of  common  pleas  in  their  respective  districts,  or  before 
a  minister  of  any  religious  society  or  congregation  where  he 
is  settled;  and  the  Quakers  are  especially  guaranteed  the 
enjoyment  of  their  peculiar  rites.'  Four  years  later  the 
same  authority  is  granted  to  all  justices  of  the  peace.'  In 
1803  a  new  act  appears.  Now  justices  of  the  peace  may 
perform  the  ceremony  in  their  proper  counties;  Quakers 
and  Menonists  may  use  their  own  rites;  and  every  ''or- 
dained^' minister  of  any  society  or  congregation  is  given  the 
same  authority,  on  presenting  his  credentials  to  the  county 
court  of  common  pleas,'  and  receiving  a  license  to  that  effect. 
But  the  function  of  such  minister  is  no  longer  restricted  to 
his  own  congregation;  he  may  act  anywhere  in  the  state.^ 
The  law  was  thus  practically  complete.  Under  the  present 
statute  of  Ohio^  any  ordained  minister  after  obtaining  a  li- 
cense from  the  county  judge  of  probate ;  any  justice  of  the 
peace  in  his  county;  any  religious  society  ''agreeably  to  the 
rules  and  regulations  of  their  respective  churches;''  or  the 
mayor  of  any  city  or  incorporated  village,  in  the  county 
where  it  wholly  or  partly  lies,  is  authorized  to  join  persons 

1  Act  of  1788:  Chasb,  Stat,  qf  Ohio  and  the  Northwettem  Ter.,  1, 101,  IQS. 

*  Act  of  Aug,  1, 1792:  Chabb,  op.  ctt.,  1, 126. 

•  After  1810,  at  any  rate,  it  is  the  county  coort  of  common  pleas:  Chabb,  op,  c<t, 
1, 872  (1810) ;  n,  1211  (1828),  1407  (1824) ;  Swam,  Stat,  of  OMo  (1858),  S6»-71. 

«  Act  of  April  4, 1803,  repealing  the  two  precedinc  laws :  Chasb,  op.  cit,  1, 854^  855. 

B  Ann,  Beo,  Stat,  of  Ohio  (1807),  n,  8016. 
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in  wedlock.  A  clergyman  still  has  authority  thronghont 
the  state;  but  since  1822, in  each  case,  before  he  may  legally 
act,  it  is  necessary  to  exhibit  his  license  to  the  court  of  the 
county  where  he  intends  to  solemnize  a  marriage.*  When 
the  marriage  is  of  a  minor,  without  the  authority  of  a  license, 
the  person  solemnizing  is  required  to  satisfy  himself  that 
banns  have  been  duly  published,  and  that  the  consent  of 
parent  or  guardian  has  been  obtained.' 

Indiana,  admitted  to  the  Union  in  1816,  Illinois  in  1818, 
Michigan  in  1837,  and  Wisconsin  in  1848,  were  all  included 
in  the  "Territory  northwest  of  the  Ohio,**  and,  so  far  as  they 
had  inhabitants,  were  therefore  originally  affected  by  the 
laws  and  government  established  under  the  ordinance  of 
1787.  Gradually,  as  each  portion  became  a  separate  terri- 
tory or  an  independent  state,  the  early  statutes,  already 
considered  in  connection  with  Ohio,  were  retained,  modified, 
or  superseded.  So  far  as  the  marriage  celebration  is  con- 
cerned, the  course  of  history  in  Indiana  and  Illinois  need 
not  here  be  dwelt  upon.  In  the  former  commonwealth  the 
ceremony  may  now  be  conducted  by  all  ministers  of  the 
gospel  and  priests  of  every  denomination,  throughout  the 
state;  by  judges  of  all  courts  of  record,  justices  of  the  peace, 
and  mayors  of  cities,  within  their  respective  counties;  and 
by  the  Friends  and  German  Baptists  according  to  the  rules 
of  those  societies.  But  no  marriage,  legal  in  other  respects, 
is  deemed  void  "on  account  of  the  incapacity  of  the  person 
solemnizing  the  same."'  The  present  law  of  Illinois  shows 
several  variations.     The  ceremony  may  be  performed  either 

I  The  act  of  Jane  11, 1822:  Chase,  op.  cit.y  U,  1211,  reqaiTes  the  minister  to  pro- 
dace  his  license  to  the  clerk  of  the  coanty  court  of  common  pleas,  who  shall  **  enter 
the  name  of  snch  minister  apon  record  as  a  minister  of  the  gospel  daly  authorixed 
to  solemnise  marriage  within  the  state,  and  shall  note  the  coanty  from  which  said 
license  "  was  issued.  At  present  the  license  mast  be  presented  to  the  countj  ooart 
of  probate. 

^Ann,  8taL  of  Ohio  (1897),  II,  3017 ;  cf.  Wright,  Report,  56,  57. 

*Law  of  the  8taU  of  Ind.  (1897),  129  (act  of  March  4, 1897). 
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by  a  minJBter  of  the  gospel  in  regular  standing  with  the 
church  or  society  to  which  he  belongs ;  by  a  jndge  of  any 
court  of  record;  a  justice  of  the  peace;  any  superintendent 
of  a  public  inBtitntion  for  the  education  of  the  deaf  and 
dumb  in  the  state ;  or,  if  either  of  the  persons  is  a  member 
of  the  "religious  society  known  as  Friends  or  Quakers,  they 
may  be  lawfully  married  by  making  known  their  intention 
....  to  a  standing  committee  of  an  ofScial  meeting,  at 
least  one  week  before  said  marriage  ....  and  by  appearing 
in  a  public  meeting  or  private  gathering,  before  ofBcial 
witnessee  of  said  body,  with  a  certificate  duly  setting  forth" 
their  names  and  residences,  with  those  of  the  parents,  if 
living.  This  certificate,  duly  signed  by  the  contracting 
persons  and  by  the  official  witnesses,  must  be  publicly  read 
by  one  of  the  witnesses,  and  afterward  entered  in  the  records 
ot  an  organized  meeting  of  the  society.  In  addition,  the 
law  guarantees  every  religious  society  the  use  of  its  own 
rites.' 

By  the  first  marriage  law  of  Michigan  Territory,  adopted 
in  1805  from  the  statutes  of  Massachusetts,  so  "far  as  is  nec- 
essary and  suitable  to  the  circumstances,"  the  wedding  cere- 
mony may  be  performed  by  justices  of  the  peace  and  regular 
ministers  of  the  gospel,  when  at  least  one  of  the  persons 
marrying  is  an  "inhabitant"  or  "resident"  of  the  district 
where  such  clergyman  or  magistrate  dwells;  and  there  is  the 
usual  clause  securing  to  all  religious  societies  their  peculiar 
osage  or  customs.'  In  1820  the  contemporary  law  of  Ohio 
was  adopted,  authorizing  celebration,  after  license,  banns,  or 
posting,  by  justices  of  the  peace  in  their  own  counties,  or  by 
ministers  of  the  gospel  in  regular  communion  with  any 
society  of  Christians  according  to  the  forms  of  the  church  to 

■  Act  of  Ubj  30:  Lavii  (1S8I),  HI;  ntaiiuid  ia  EuRD,  Kev.  «at.  (IBM).  1088;  c/. 
Btv.Stat.  imii.StS. 

s  Act  ot  Aug.  2,1806:  Laua  of  nuTer.of  Mich.  (Wl-U),  J,  XHtom  Ibe  "Wood- 
wmidCods"}:  nps*ted  In 
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which  they  respectively  belong.'  The  same  privilege  is 
expressly  "reserved  to  Quakers  and  Menonists  in  1827;' 
while  in  1832  ''ordained  ministers''  in  regular  communion 
with  their  societies,  ''but  not  otherwise/'  may  perform  the 
ceremony,  provided  their  credentials  are  first  entered  "of 
record"  with  the  county  clerk.'  The  present  statute  is  in 
substance  nearly  the  same,  except  that  the  "ordained" 
minister,  who  "continues  to  preach  the  gospel"  in  the  state, 
is  not  required  to  file  his  credentials  as  by  the  earlier  acta 
Non-resident  clergymen  are  also  authorized  to  perform  the 
ceremony  in  the  state,  provided  a  proper  record  be  kept  and 
a  return  duly  made  according  to  law;  but  in  all  cases  the 
person  conducting  the  celebration  is  commanded  first  to 
examine  at  least  one  of  the  persons  on  oath  as  to  the  legality 
of  the  intended  contract.^ 

Wisconsin,  whose  law  on  the  subject  has  been  but  slightly 
altered  since  1839,  authorizes  solemnization  by  justices  of 
the  peace  or  court  commissioners  in  the  counties  where  they 
are  elected;  and  throughout  the  state  by  any  judge  of  a 
court  of  record,  or  by  a  minister  or  priest  in  regular  com- 
munion with  any  religious  society,  so  long  as  he  continues 
to  preach  the  gospel.  Since  1851  Minnesota  has  had  a 
similar  statute;  except  that  court  commissioners  are  not 
mentioned,  and  instead  the  superintendent  of  the  department 
for  the  deaf  and  dumb  in  the  Deaf,  Dumb,  and  Blind  Insti- 
tute of  the  state  is  given  authority.  In  both  Minnesota  and 
Wisconsin  Quakers,  on  complying  with  the  law  as  to  return 
of  certificate,  are  permitted  to  use  their  own  forms;*  a  min- 

1  Act  of  1820 :  Laws  of  the  Ter.,  I,  646,  647. 

2  Act  of  AprU  12, 1827 :  Laws  of  the  Ter.,  11,  412-14. 

s  Act  of  May  31, 1832 :  Laws  of  the  Ter.,  Ill,  914,  915. 

*  Act  of  July  31 :  Laws  (1873),  20;  also  in  Howell,  Gen.  Stat,  (1882),  11, 1819, 1620. 
It  is  expressly  provided  that  marriage  may  be  solomaizod  on  Sonday :  t2>td.,  I,  sec. 
2015;  and  in  certain  extreme  cases  the  county  judge  of  probate  may  perform  the 
ceremony :  see  the  acts  of  1897  and  1899,  referred  to  in  subsec.  c)  below. 

&  But  if  the  marriage  among  Quakers  "does  not  take  place  in  such  meeting,  such 
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ieter,  before  being  empowered  to  act,  is  required  to  file  a 
copy  of  his  credentials  of  ordination  with  the  clerk  of  the 
court  in  Bome  county,  and  receive  from  him  a  proper  certifi- 
cate thereof;  and  the  maglBtrate  or  other  person  performing 
the  ceremony  may  in  all  cases  examine  at  least  one  of  the 
parties  on  oath  as  to  the  legality  of  the  intended  marriage.' 
In  the  remaining  fifteen  western  states,  not  yet  considered, 
there  is  relative  uniformity  regarding  the  law  of  celebration. 
Originating  even  as  organized  territories  in  recent  years,  these 
commonwealths  have  profited  by  the  experience  of  the  older 
communities  whence  their  people  have  mainly  come,  and  so 
there  has  been  less  reason  for  experimentation.  The  history 
of  their  marriage  laws  in  general  is  therefore  less  eventful. 
Everywhere  the  optional  civil  or  religious  celebration  is 
recognized.  (1)  In  all  cases  justices  of  the  peace  are  au- 
thorized to  conduct  the  solemnization.  Occasionally,  as  in 
Alaska,  North  Dakota,  Oregon,'  Nevada,  and  Washington, 
their  power  is  expressly  confined  to  their  respective  counties 
or  districts;  elsewhere  no  such  restriction  appears.  (2) 
Everywhere  without  exception  the  judges  or  justices  of  the 

OertiBcBte  ahaU  be  slgDed  bj  the  parties,  and  at  leaat  six  witDOSses  premot.  Bad  Ued 
lor  record  "witb  tbe  ouantx  olerk:  Ocn.  Stat,  of  Minn.  (ttM),  1.1^66;  the  same  in 
tUd.  (IHK),  408;  and  nearly  the  Bama  in  ibid.  (18U).  171,  £72. 

■  The  baaia  of  the  Wisoonsiii  law  of  fiolemniutloD  mar  bo  tinmd  !□  the  8lal. 
(USS-SB),  139.110,  KiTiaHauthoritjrto  JuBticesof  tbe  pfinee  In  their  CDUDties,  lojndKOa 

the  proTisioD  resardltis  the  Dling  ot  credeotlais  with  the  clerk  of  the  diatriot  court. 
8m  aim  Kc».  ^tot.  (IM9),391-ea,aDd  ibid.  ( l&Sg), 616-18  j  laeluijiiigthe  houid  proTisioDS 
MCBidlns  celebratloD  as  .Inn.  Blat  (1SS9),  I,  13U-U,  except  that  the  preunt 
■Dtboritjr  for  court  oommlsBiaDars  in  the  couatieB  is  conferred  bj  act  of  Uarch  13, 
ISni  aen.Laim,m. 

The  MlnnoBQta  Law  Id  Ba.  Slat,  qf  the  Ter.  (lR51),J70-7!,  la  praetioallr  the  same 
N«ardilig  the  colebrotioa  as  iu  Oen.  Slot.  qT  the  Btate  (1866),  tOA,  except  the  provi- 
■Ions  Id  tbs  latter  regardiog  onth  and  oredentinlB ;  and  the  law  ot  lS6e  b  retained  in 
Wknzeli.  ahd  Lahr,  Sen.  8lal.  (ISM),  t,  ISSt-eS,  except  that  the  proiiaions  tor 
•Olenmiiatiou  br  the  9d perio tendon t  a!  tbe  doat  nnd  dumb  appear  la  Ixim  <1M9). 
ebsp.  91,  p.  41.    Licentiates  are  also  required  to  take  out  a  certificate:  Oen.  Lawt 

(igai],2s&. 

■Tbe  Justice  ot  the  peace  is  not  expressly  gireD  aalboritr  bf  tbeOregoo  ', 
itineBeot  heiBaDthorliad  by  the  general  clause  allowing  "any  Judicial  a~ 
I  tb  met  within  his  propar  joriBdictloti :  Ooda  and  Stat.  (1«GC),  11.  H 


d  oOoaQB 
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higher  courts  of  record  are  granted  authority,  although  the 
particular  courts  named  vary  considerably  from  state  to 
state.  Thus,  in  Colorado,  Kansas,  Nebraska,  and  Wyoming 
the  statute  simply  allows  any  "judge"  to  perform  the  cere- 
mony ;  while  in  North  Dakota  the  same  power  is  bestowed 
upon  every  judge  of  a  "court  of  record,"  and  in  Alaska 
and  Oregon,  on  any  "judicial  officer"  within  his  proper 
jurisdiction.  It  is  granted  to  judges  of  the  district  courts, 
in  their  respective  districts,  in  Nevada;  to  judges  of  the 
supreme  and  district  courts,  in  Montana  and  Utah ;  to  these 
same  magistrates  and  to  judges  of  probate,  in  Idaho;  to  the 
justices  of  the  supreme  court  and  the  judges  of  superior 
courts,  in  California  and  Washington ;  to  the  justices  of  the 
supreme  court  and  the  judges  of  the  circuit  or  county  courts, 
in  South  Dakota ;  and  to  these  same  judges  and  to  those  of 
the  district  courts,  in  Iowa.  (3)  Throughout  these  states,  in 
every  instance,  all  ordained  ministers,  priests,  or  preachers  of 
the  gospel,  duly  authorized  by  the  usages  of  their  respective 
churches  or  societies,  are  allowed  to  celebrate  matrimony; 
but  there  is  wide  diversity  in  the  phraseology  of  the  statutes. 
Their  power  is  not  limited  to  a  particular  place,  but  may  be 
exercised  anywhere  in  the  state.  Only  in  one  case  among 
these  fifteen  states,  Nevada,  is  the  clergyman  required  to 
exhibit  his  credentials  and  take  out  a  formal  license.  Some- 
times, as  in  Kansas,  Nevada,  and  North  Dakota,  the  Friends 
are  expressly  permitted  to  observe  their  own  rites ;  or,  as  in 
California,  Iowa,  Nebraska,  Montana,  Washington,  and  the 
two  Dakotas,  there  is  a  general  clause  in  the  law  favoring  all 
religious  societies  having  peculiar  methods  of  celebration. 
City  mayors  are  allowed  the  same  authority  as  magistrates 
and  ministers  in  Iowa,  Montana,  Idaho,  Utah,  and  South 
Dakota.  By  the  law  of  the  last-named  state,  as  in  New 
York,  Indians  are  permitted  to  marry  according  to  their  own 
forms ;  and  in  the  West,  during  the  earlier  stage  of  develop- 
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meat,  the  governor  has  aometimes  been  granted  authority  to 
join  persons  in  wedlock,  such  being  the  case  formerly  in 
Nevada  and  still  in  Idaho. 

California,  lite  New  York,  South  Dakota,  WiBconBin, 
Minnesota,  and  some  other  states,  requires  special  precau- 
tions on  the  part  of  the  person  performing  the  ceremony, 
tending  to  prevent  illegal  or  clandestine  unions.  He  must 
first  demand  the  "presentation  of  the  marriage  license;  and 
if  he  has  any  reason  to  doubt  the  correctness  of  its  statement 
of  facts"  as  to  identity  of  the  persons,  their  names,  ages,  and 
places  of  residence,  or  the  consent  of  their  parents  or  guard- 
ians in  case  of  minors,  he  must  satisfy  himself  of  the  same; 
and  "for  that  purpose  he  may  administer  oaths  and  examine 
the  parties  and  witnesses  in  the  like  manner  as  the  connty 
clerk  does  before  issuing  the  license."  Idaho  has  a  similar 
law;  and  that  of  Colorado  allows  the  minister  or  magistrate, 
in  case  of  minors  having  no  parents  or  guardian,  to  perform 
the  ceremony  or  not,  according  to  his  own  judgment.' 

The  statutes  of  many  of  the  middle  and  western  states 
require  the  presence  of  witnesses  at  the  celebration.  One 
witness  is  sufficient  in  South  Dakota,'  as  formerly  in  Dakota 
Territory ;  but  two  witnesses  must  attend  in  Alaska,  Michi- 
gan, Montana,  Minnesota  since  1S51,  Idaho  since  1864, 
Nebraska  since  1867,  Nevada  since  1861,  North  Dakota 
since  1890,  Oregon  since  1854,  Washington  since  1866, 
Wisconsin  since  1849,  and  Wyoming  since  1869.  New  York 
requires  one  witness  when  the  celebration  takes  place  before 
a  minister  or  a  magistrate,  and  two  witnesses  when  the  mar- 
riage is  by  a  written  contract.  The  statutes  sometimes  con- 
template the  presence  of  witnesses  when  in  terms  it  is  not 
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prescribed.  Snch  is  the  caBe,  for  example,  in  New  Jersey 
and  California,'  In  Pennsylvania  the  provision  of  1701 
requiring  the  attendance  of  twelve  witnesses  has  not  been 
expressly  repealed;  but,  as  already  remarked,  it  is  construed 
by  the  courts  as  being  merely  "directory,"  and  "it  has  been 
ascertained  that  the  requirement  is  no  longer  enforced. 
Two  witnesses  must  be  present"  in  that  state  "when  any 
marriage  is  solemnized  by  the  parties  themselves."' 

No  definite  formula  for  the  celebration  is  anywhere  pre- 
scribed. Sometimes  the  statute  contains  a  statement  to  that 
eflfect.  Thus  in  Alaska,  California,  Idaho,  Michigan,  Min- 
nesota, Nebraska,  Nevada,  North  Dakota,  South  Dakota, 
Oregon,  Pennsylvania,  Washington,  Wisconsin,  and  Wyo- 
ming it  is  expressly  provided  that  no  particular  form  for  the 
ceremony  is  required,  but  the  parties  must  solemnly  declare 
in  the  presence  of  the  person  officiating,  and  usually  of  the 
attending  witnesses,  that  they  take  each  other  as  husband  and 
wife.  The  same  is  true  of  New  York,  if  the  ceremony  is 
performed  by  a  magistrate;  but  when  a  clergyman  officiates, 
it  may  be  "according  to  the  forms  and  customs  of  the  church 
or  society  to  which  he  belongs.'"  In  the  case  of  Quakers  or 
religious  societies  having  as  ench  any  peculiar  mode  of  cele- 
brating marriage,  the  law  usually  provides,  as  already  seen, 
that  the  ceremony  or  other  mode  of  joining  in  wedlock  shall 
be  in  accordance  with  their  customs;  and  "where  not  so 
Btated  it  is,  of  course,  implied."* 

■  WltnesBOS  aro  mBntioood  in  tha  form  of  retnm  to  he  made  by  the  solemnuer: 
Oen.  Sf  rK.  o/  N.  J.  (1B96).  II.  ZOOS :  DBBBina,  Coda  and  atat.  cfT  Cat.,  U.  ZS,  27. 

3  Wbioqt,  Report,  hi. 

■  On  witnessBB  and  ths  form  of  ceromonr  aeo  Dbebiko,  Coda  and  Stat,  ttf  Col, 
(IWH),  n,  26  (form);  Rev.  Stat,  of  Idalto  (ISai),  SOS:  Howell,  Oen.  Slat,  cf  Mitk. 
(I8K-«)),n,161B,B«a:  Oen.  atat.  of  Minn.  (1891),  1, 1285;  ifcid.  (1888),  *07i  iieo.  Stat. 
or  Minn.  (ISSl),  271 ;  Oomp.  Coda  and  StaU  of  Mont.  (1805),  1477 ;  Comp.  Stat,  i^  Stb. 
<18»).757!  Comp.  LauMo/Nw.dBOO),  113:  Bm-  Stat,  of  N.  F.  (ISSB),  rV,2597:  Mma 
Id  i6iU  (lS27-2g),  1S9,  ItO:  Coda  and  Oen.  Lao*  oS  Ore.  i\^S&W\.  ISIS;  uma  In  Oen. 
Xai»  (1BG2),  W:  Ann.  Coda  and  atat.  t4  IfajJk.  (ISM),  1, 1173,  U7B:  Ken.Slol.  .^  [F(>a 
<UW}.  191:  Bea.  Stat,  of  WiM,  (UU),  392;  also  In  Ann.  Btat.  of  Wi4.  (USS),  I,  UU, 

*  (If.  WUODT.  Seport,  G6. 


The  laws  of  Montana,  South  Dakota,  and  formerly  thoee 
of  Idaho  and  California,  contain  a  peculiar  definition  of 
matrimony  and  a  provieion  for  contract  by  "declaration," 
which,  taken  together,  in  effect  allow  persons  to  solemnize 
their  own  marriage,  and  to  do  so  clandestinely,  if  they  see 
fit.  So  by  the  California  statute,  as  it  stood  from  1873  to 
1895,  marriage  is  defined  as  a  "personal  relation  arising  out 
of  a  civil  contract,  to  which  the  consent  of  parties  capable 
of  mEkkuig  it  is  necessary.  Consent  alone  will  not  constitute 
marriage;  it  must  be  followed  by  a  solemnization,  or  by  a 
mutual  assumption  of  marital  rights,  duties,  or  obligations." 
Furthermore,  "consent  to  and  subsequent  consummation  of 
marriage  may  be  manifested  in  any  form,  and  may  be 
[oxived  under  the  same  general  rnles  of  evidence  as  facts  in 
other  cases."  "  Persona  married  without  the  solemnization 
provided  for"  in  the  law  "must  jointly  make  a  declaration 
of  marriage  substantially  showing:  1.  The  names,  ages  and 
residences  of  the  parties;  2.  The  fact  of  marriage ;  3.  That 
the  marriage  has  not  been  solemnized.  If  no  record  of  the 
solemnization  of  a  marriage  heretofore  contracted  be  known 
to  exist,  the  parties  may  join  in  a  written  declaration  .  .  .  .  , 
substantially  showing:  1.  The  names,  ages,  and  residences 
of  the  parties;  2.  The  fact  of  marriage;  3.  That  no  record 
of  Bucb  marriage  is  known  to  exist."  This  declaration  must 
be  "enbscribed  by  the  parties  and  attested  by  at  least  three 
witnesses."  These  provisions  are  essentially  vicious;  and 
they  gave  rise  to  the  so-called  "contract"  marriages,  famous 
in  California  judicial  history,  the  most  notorious  case  being 
that  of  Sharon  v.  Sharon,  which  in  its  various  phases  was 
for  years  before  the  state  and  federal  courts,'    So  great  were 

■SharoD  v.  BbaroD,  67  COL  (IBHG) .  IK  ff. ;  7S  Cal.  <UB8),  l-TS;  79  Ool.  (I88S),  BS3- 
KM:  H  Oil.  (1880),  134(1.  For  otber  CBMSot  "oODtract"  iiiaiTi>««i  uider  (hscode  of 
itm,  sec  Kellr  u.  Uamhr.  70  Cut.  (IgSI),  KO;  Kilbarn  v.  Kilbura,  BS  Cat.  (ISBl).  M; 
PmivIbd.  BiM«ec3,  mcol.  <1S»3).  ZSS;  TooD  c.  HubortT,  104  Col.  (IBM),  2601  Peopla  e. 
lahiDBn.  104  Cal,  (ISW),  esi:  Hii>ti|[le)>  v.  Ajres.  IK  COl.  {ISK).  »7.  From  1849  to 
[   im  OomnuMi-law  marriasBa  ware  Bood  in  CalUonua  i  see  QtalLam  e.  Boimatt,  i  OaL 
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the  evils  of  clandestine  marriages,  and  the  resnlting  con- 
flicting and  often  false  claims  to  property  or  inheritance 
under  this  law,  that  in  1895  a  tardy  remedy  was  songht  in 
legislation.  Section  75  of  the  code,  as  above  quoted,  allow- 
ing a  declaration  of  marriage,  was  repealed  outright.  The 
definition  in  sec.  55  was  amended  to  read,  *' Consent  alone 
will  not  constitute  marriage ;  it  must  be  followed  by  a  solem- 
nization authorized  by  this  Code ;''  and  for  the  future  sea  57, 
instead  of  its  former  dangerous  terms,  declares  that  ^^consent 
to  a  marriage  and  solemnization  thereof  may  be  proved 
under  the  same  general  rules  of  evidence  as  facts  are 
proved  in  other  cases."* 

Fourteen  states  of  the  middle  and  western  group  have 
provided  that  when  a  marriage  has  been  solemnized  by  a 
person  professing  to  be  authorized,  but  not  authorized  by 
law  for  that  purpose,  its  validity  is  ''not  affected  by  such 
lack  of  authority,  if  it  is  in  other  respects  valid  and  con- 
summated with  the  belief  of  the  parties,  or  either  of  them, 
that  they  have  been  lawfully  married.'^'  These  states  are 
Idaho,  Indiana,  Michigan,  Minnesota,  Montana,  New  York, 
Nebraska,  North  Dakota,  Nevada,  Oregon,  Utah,  Washing- 
ton, Wisconsin,  and  Wyoming.  In  all  cases  the  person 
falsely  representing  himself  to  have  authority  is  made  liable 

(1852),  506;  Letters  v.  Cady,  10  Col.  (1858),  530;  Case  v.  Case,  17  Cal  (1861),  596;  People 
V.  Anderson,  26  Cal.  (1864),  ISO;  estate  of  Charles  Beverson,  47  Cal.  (1874),  621;  estate 
of  Mo(3aasland,  52  Cal.  (1878),  568 ;  in  re  Briswalter,  72  Cal.  (1887),  107 ;  White  v.  White, 
82  Cal.  (1890),  427.    The  facts  in  the  four  cases  last  mentioned  arose  before  1873. 

1  Deebino,  Codee  and  Stat,  of  Cal.  (1886),  IT,  18, 19,  20,  27;  amended  by  act  of 
March  26, 1895:  Stat,  and  Amendments  to  the  Codes  (1895),  121.  Compare  the  present 
law  of  South  Dakota :  Ann.  Stat.  (1899),  II,  1018, 1022;  Rev.  Codes  of  8.  D.  (1903),  596; 
and  that  of  Montana :  Comp.  Codes  and  Stat.  (1895),  475,  477,  478,  which  in  the  defini- 
tion delares  that  consent  **  must  be  followed  by  a  solemnization,  or  by  a  mutual  and 
public  assumption  of  the  marital  relation.'*  In  the  use  of  the  word  ** public**  the 
present  law  of  Montana  differs  from  that  of  California  previous  to  1895.  Formerly 
the  laws  of  Idaho  and  California  were  identical ;  but  now  the  provision  for  declara- 
tion is  omitted  from  those  of  Idaho,  although  the  prescribed  celebration  is  not 
essential  to  a  valid  marriage.  Cf.  Comp.  and  Rev.  Laws  of  Idaho  (1875),  642,  645;  Bev, 
Stat.  (1887),  901. 

2  Want  of  authority  to  solemnize  does  not  avoid  a  marriage :  State  v.  Brecht,  41 
Minn.y  50,  54;  42  N.  W.  Rep.,  602;  Martin  v.  Byan,  2  Pinnet,  Wis.  Reports,  24. 
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to  severe  penalties.'  California  requires  that  "marriage 
most  be  licensed,  Bolemnized,  authenticated,  and  recorded;" 
but  it  is  not  invalidated  by  non-compliance  with  the  law 
"by  other  than  the  parties"  themselves.'  Idaho,  Montana, 
and  South  Dakota  bave  similar  statutes,  although  the  act 
of  the  parties  is  not  thus  excepted.'  In  Iowa  "marriages 
solemnized,  with  the  consent  of  parties,  in  any  other  man- 
ner" than  presented  by  the  statute,  "are  valid;  but  the 
parties  thereto,  and  all  persons  aiding  or  abetting  them, 
shall  forfeit  to  the  school  fund  the  sum  of  fifty  dollars  each; 
but  this  shall  not  apply  to  the  person  conducting  the  cere- 
mony, if  within  ninety  days  thereafter  he  makes  the  reqaired 
return  to  the  clerk  of  the  district  court."*  In  Indiana  "no 
marriage  shall  be  void  or  voidable  for  want  of  license  or 


iPort 


nS,  761 : 1 


id  the  pensltr  SM  Rev.  Stat. 


coufiaDm. 


I 


t.  o/ Idaho  iiKl), 
not  excsedins  all 
monttis.  Of  nnnBoi  not  more  than  I300,  or  both ;  Lain  of  Ind.  lim7).12S  (Mm  ' 
Sai.Btal.  l.ltaB},I.ftK.U4S:  a  One  ol tlOlot^M.towhich  masbe  added  impilsoi 
Id  the  county  IsU  tor  ttom  ten  dnyM  tu  tbrw  maDtlis;  Bowblu  Cm.  Sttit.qf 
(1S8S).  II.  1620:  ■  mUdsmeanor  pnoisbsble  by  impriBonment  Id  the  eoanty  jail ' 
mors  tbau  ons  year,  or  a  floe  ol  EiO  to  1300,  or  both;  Gau  Stat,  of  Minn.  (ISM),  I 

or  both;  Comp.  Oixle4  arid  Stat,  of  Mont.  iiSOai'iTl:  Comp.  Stat,  (ff  Ilib.{iim).  151'. 
uisdeoieBDor.  wltb  not  more  than  one  year  in  Jail,  oi  a  fine  unt  to  eiceed  KiOD;  COn 
Xam  9f  f<i>-  (imi.  Ill'  ■  floB  ot  not  mors  than  *Hn,  or  iraprisoameat  till  pai 
Code*  and  Oen.  Lamt  of  Ore.  <1WZ),  n.  KSO-TZ:  I,  M7 :  not  mora  than  one  year  In  jail, 
or  a  One  of  tlOO  (o  t50I>;  and  tha  same  penalty  tor  illegal  sDlemaiiatioa  and  for  iils- 
sally  bsalnsa  licenss  by  the  cieA:  Rev.  Stat,  of  Utah  (189«).131:  Laua  (18S9), 

tioDot  parent  or  HOBcdiaD, or  tor  forgiagacartiflcate  or  oonientl^nn.  Code  o/H'iuh. 
(IWl),  I,  UlS,  U7g;  Am.  Stat,  of  WU.  (18*9).  1. 1S5B:  Dot  eloeedingane  JOST  in  i&O. 
■  floe  of  not  mora  than  KiOO,  and  the  aame  for  illegal  aoIemaiiBtion.  making  false 
oeitlfloate,  or  for  false  pemoaatioQ ;  Rro.  Stat,  of  Wyo.  (1889).  7B1,  79Z:  a  misde- 
Bumnor,  and  the  same  penalty  as  in  WiscoDsio  lor  Qnaathoriied  aolemniiation, 
which  Is  prescribed  also  tor  false  certificate  or  false  record  by  the  olork :  jinn.  Rev. 
Alat.q/OMo  {1897),  II.  3017:  imprisooment  lor  six  months,  or  a  fine  of  UOO.  or  both; 
Lam  oJS.  D.  (l«M).  37»:  a  misdemeanor  with  fine  of  tiflO  toSSOD  aad  costs,  or  impris- 
□luaeDt  iti  the  county  jail  toT  from  three  mohths  to  one  year. 


ijlmendment*  lotheCieit  Cl 


e  (1S9S),  chap.  68. 
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other  formality  required  by  law,  if  either  of  the  parties 
thereto  believed  it  to  be  legal  marriage  at  the  time/''  The 
person  solemnizing,  in  Colorado,  is  protected  by  the  duly 
issued  license,  if  he  has  no  personal  knowledge  of  the 
incompetency  of  the  parties.'  In  Ohio,  **when  the  person 
who  solemnized  the  marriage  had  no  license,  it  was  held  that 
it  was  to  be  inferred  that  the  parties  openly  and  mutually 
consented  to  a  contract  of  present  marriage;''  and  when  they 
thereafter  cohabited  as  husband  and  wife,  'Hhis  consent 
constituted  a  legal  marriage,  and  the  man  having  then  a 
wife  living  might  properly  be  convicted  of  bigamy."' 

6)  Forbidden  degrees :  void  and  voidable  marriages. — 
Nineteen  out  of  the  twenty-five  middle  and  western  states 
have  each  provided  a  statutory  definition  of  marriage.'  In 
Oregon,  Indiana,  and  in  Washington  since  1854,  it  is  defiined 
briefly  as  a  civil  contract ;  in  Alaska  it  is  a  civil  contract 
which  may  be  entered  into  by  males  of  twenty-one  and 
females  of  eighteen  years,  if  otherwise  capable ;  in  Colorado 
and  Kansas  it  is  *' considered  in  law"  as  a  civil  contract  to 
which  the  consent  of  the  parties  is  essential;  in  lowa^  since 
1851,  Nebraska  since  1855,  and  Wyoming  since  1869,  it  is 

1  HoRKES,  Rev.  Stat,  of  Ind.  (1896),  U,  sec.  5330;  Burns,  Ann.  Stat.  (1901),  m,  706. 

a  Mills,  Ann.  Stat,  of  Col.  (1891),  II,  1680.  Tbe  Gen,  Laws  of  Col.  (1877),  618, 
show  the  exigencies  of  piooeer  life  in  the  provision  that  '*  all  marriages  which  have 
been  solemnized  in  this  state,  whether  by  any  president  or  judge  of  any  mining  dis- 
trict, elected  under  and  acting  by  the  laws  thereof,**  shall  be  valid.  So  in  Oregon 
by  an  act  of  Jan.  17, 1854  (Stat,  of  Ore.^  494),  marriages  contracted,  with  the  consent 
of  the  parties,  "when  their  residence  is  remote  from  any  person  doly  authorized 
to  solemnize  such  marriage,  in  any  other  manner  than  is  prescribed,  shall  be  valid; 
Provided  that  no  legal  impediment  shall  exist  thereto;  such  contracts  shall  be 
made  in  writing  duly  attested,  and  shall  be  recorded  in  the  office  of  the  recorder  of 
deeds  of  the  proper  county,  within  sixty  days.** 

8  Carmichael  v.  State,  12  Ohio  Reports^  553. 

^On  the  definition  of  marriage  see  Smith  v.  Smith,  17  N.  Y.  Rep..,  76;  and  on 
marriage  as  a  question  of  status,  Sewall  v.  Sewall,  122  Mast,^  156;  Watkins  v.  Wat- 
kins,  135  Mass.y  84. 

&  **  Marriage  is  a  civil  contract,  requiring  the  consent  of  the  parties  capable  of 
entering  into  other  contracts,  except  as  herein  otherwise  noted.**—  Code  qf  Iowa 
(1897),  1123;  cf.  ibid.  (1851),  sec.  1464;  t&id.  (1873),  sec.  2186. 
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a  civil  contract  to  which  the  consent  of  parties  capable  in 
law  of  contracting  is  necessary ;  in  Michigan,  Minnesota  since 
1866,  Nevada  since  1861,  New  York'  sinco  1828,  and  Wis- 
consin since  1849,  "so  far  as  its  validity  in  law  is  concerned," 
it  is  a  civil  contract  under  the  same  conditions  as  in  the  last- 
named  group  of  states.  On  the  other  hand,  several  com- 
monwealths have  sanctioned  a  definition  which  seems  to 
imply  the  element  of  status  in  the  marital  relation.  Thus 
by  the  laws  of  Idaho,  Montana,  South  Dakota,  California, 
and  North  Dakota,  marriage  is  a  personal  relation,  arising 
out  of  a  civil  contract  to  which  the  consent  of  parties  capable 
of  making  it  is  necessary.  In  North  Dakota,  although  mar- 
riage is  a  personal  relation  so  arising,  it  must  be  "entered 
into,  maintained,  annulled,  or  dissolved "  only  as  provided 
by  law;  and  in  California,  since  the  reform  of  1895,  consent 
must  be  followed  by  a  solemnization  authorized  by  the  code. 
Moreover,  in  South  Dakota  the  consent  to  a  marriage  "must 
be  to  one  commencing  instantly,  and  not  to  an  agreement  to 
marry  afterwards."  The  law  of  Ohio  ia  similar;'  and  in 
Idaho  and  California  neither  party  to  a  nuptial  contract  is 
"bomid  by  a  promise  made  in  ignorance  of  the  other's  want 
of  personal  chastity,  and  either  ia  released  therefrom  by 
unchaste  conduct"  of  the  other,  unless  both  participated 
therein,' 

In  all  the  states  of  the  group  under  review,  except  in 
Colorado,  Now  Jersey,  and  Pennsylvania,  the  age  of  consent 
to  marriage  is  fixed  by  the  law,  or  it  may  be  inferred  from 
its  provisions.     For  males  it  is  twenty-one  in  Alaska  and 

I "  Unrriage,  so  tar  as  Its  latidity  ia  la»  ia  concerned,  ehall  coatinna  in  thia 
■tale  a  civil  costracl,  Co  which  the  consent  ol  parties  capable  in  Ian  ot  coDtractius, 
(hall  be  easentiBl."— Ser.  Slal.  of  N.  7.  (ISZT-SS),  11, 13S;  cf.  ibid.  <IS8B).  IV.  2ieS. 

%  "  Uataal  ptam'iaai  to  marfi  in  the  tatare.  thoDsh  mode  by  parties  competent 
to  contract,  and  Followod  by  oohabltaCion  as  husband  and  wife,  i*  nut,  in  it«aLf,  ■ 
Talid  marriace."— Dancan  u.  Danoan,  10  Ohio  Reports,  ISt. 

'SeB.8tat.of  MoAo  (1KS1).302;  Deebino,  Codaartd  Stat,  of  Cat.  (1886),  II,  ate, 
S&  p.  U:  act  of  March  SO,  1»1,  AntendnvsnU  iVnS-ll),  USS. 
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Washington;*  eighteen  in  California,  Delaware,'  Idaho,' 
Indiana,  Michigan,  Minnesota,  Montana,  Nebraska,  Nevada, 
New  York,  Ohio,  Oregon,  South  Dakota,  Wisconsin,  and 
Wyoming;  seventeen  in  Illinois;  sixteen  in  Iowa,*  North 
Dakota,^  and  Utah  ;*  and  only  fifteen  in  Kansas.  For  females 
it  is  eighteen  in  Alaska,  Washington,  Idaho,  and  New  York; 
sixteen  in  Delaware,  Indiana,  Michigan,  Montana,  Nebra8kfi^ 
Nevada,  Ohio,  and  Wyoming ;  fifteen  in  California,  Minne- 
sota, Oregon,  South  Dakota,  and  Wisconsin;  fourteen  in 
Illinois,  Iowa,  and  Utah;  thirteen  in  North  Dakota;  and  only 
twelve  in  Kansas. 

The  age  below  which  the  consent  of  parent  or  guardian 
is  required  for  the  marriage  of  a  minor  is  prescribed  in  all 
cases,  except  in  Alaska,  Kansas,  New  York,  and  Michigan/ 

1  The  Ann.  Codes  and  Stat,  of  Wcuh,  (1897),  1, 1174,  fixes  the  age  when  marriage 
may  be  contracted  at  twenty-one  for  males  and  eighteen  for  females ;  bat  elsewhere 
provision  is  made  for  written  consent  of  parent  or  guardian  before  license  may  be 
issued  to  persons  below  these  ages  respectively :  ibid,^  1, 1177. 

sit  is  provided  by  the  Reo,  Code  of^J>tX,  (1874),  chap.  75,  sec.  1,  *Hhat  a  divoroe 
may  be  granted  in  case  the  parties  were,  when  married,  below  the  ages  specified 
(eighteen  and  sixteen),  and  did  not  voluntarily  ratify  the  marriage  after  arriving  at 
those  ages ;  '*  and  this  is  retained  in  fiev.  fiftol.  (1803),  596,    C/.  Weight,  Repwty  30. 

8  From  1864  to  the  act  of  Feb.  7, 1889,  in  Idaho,  the  ages  of  consent  were  respec- 
tively eighteen  and  sixteen  for  males  and  females ;  bat  in  the  last-named  year 
eighteen  was  fixed  as  the  age  for  both  sexes :  Imvm  (1863-64),  613:  Gen,  Laws  (1889),  40. 

*  Below  the  ages  of  sixteen  and  fourteen  in  Iowa  **  marriage  is  a  nullity  or  not, 
at  the  option  of  the  minor,  made  known  at  any  time  before  he  or  she  is  six  months 
older  than  said  ages."— Wsioht,  Report,  30;  see  Code  of  Iowa  (1897),  1123;  t&id.  (1873), 
sec.  2186. 

i>  North  Dakota  shows  a  retrogression.  By  the  Rev.  Code  (1895),  606,  the  ages  of 
consent  to  marriage  are  sixteen  and  thirteen :  the  same  by  the  act  of  March  20, 1890: 
Laws,  276;  which  act  had  been  superseded  by  that  of  March  9, 1891,  Laws,  228,  229, 
which  is  in  turn  repealed  by  the  act  of  1895.  Still  earlier  the  laws  of  Dakota  Terri- 
tory had  fixed  the  ages  at  eighteen  and  fifteen  respectively:  Code  of  Dakota  (1883), 
sec.  36,  p.  743;  at  sixteen  and  fourteen  on  May  7,  1862:  Oen,  Laws  (1862),  890;  and 
at  fourteen  and  thirteen  in  1866:  Civil  Code  (1865-66),  11.  By  this  last  act  the 
marriage  of  a  woman  under  fourteen  might  be  annulled,  if  contracted  without  con- 
sent of  parent  or  guardian,  and  not  followed  by  cohabitation,  nor  ratified  after  the 
girl  attained  that  age. 

d Formerly  the  ages  in  Utah  were  fourteen  and  twelve:  Laws  (1888),  88-91;  they 
were  fixed  at  sixteen  and  fourteen  respectively  for  males  and  females  by  the  act  of 
March  11, 1897 :  Laws,  40. 

7  Solemnization  against  law  as  to  age  and  parental  consent  does  not  invalidate: 
Parton  v.  Hervey,  1  Cray,  119,  122;  Holtz  v.  Dick,  42  Ohio  Reports,ldl.  In  Kansas, 
1859-67,  the  a^es  were  twenty-one  for  males  and  eighteen  for  females:  Webb,  Oen. 
Stat.  (1897),  II,  939,  note. 
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Such  consent  muBt  precede  the  granting  of  license ;  or,  where 
the  licenee  system  has  not  been  adopted,  it  must  be  made 
known  by  certificate  or  otherwise  to  the  person  or  society 
conducting  the  celebration  before  the  ceremony  may  be  per- 
formed.' In  all  cases,  save  the  three  named,  the  age  for 
males  is  twenty-one,  except  in  Idaho,  where  it  is  eighteen. 
For  females  it  is  eighteen  in  all  these  states,  except  in  Idaho, 
where  it  is  sixteen ;  and  in  Pennsylvania  and  Wyoming,  where 
it  is  twenty-one.  Formerly  in  Delaware  indented  servants 
could  not  lawfully  marry  without  the  master's  consent ;  and 
for  so  doing  such  persons  offending  must  "serve  their  respec- 
tive masters  or  mistresses  six  months  after  the  time  of  their 
servitude  by  indentures  or  engagements  has  expired ;  and  if 
any  person  being  free,  shall  marry  with  a  servant  without 
such  consent  ....  he  or  she  ....  shall  pay  to  the  mas- 
ter or  mistress  of  the  servant,  if  a  man,  ten  pounds,  and  if  a 
woman,  five  pounds ;  and  the  servant  so  married  shall  abide 
with  the  master  or  mistress  according  to  indenture  or 
engagement  six  months  as  aforesaid.'"  Later  the  penalty 
for  a  free  person  marrying  a  servant,  if  a  man,  was  fixed  at 
thirty  dollars,  of  if  a  woman,  at  fifteen.' 

All  the  states  under  consideration  have  legislated  con- 
cerning forbidden  degrees  of  consanguinity.  Relations  in 
the  direct  line,  with  brothers  and  sisters,  are,  as  elsewhere, 
always  included;  although  many  of  the  newer  states  and 
some  of  the  older,  have  not  thought  it  necessary  to  continne 
the  solemn  farce  derived  from  ancient  ecclesiastical  usage  of 
specifically  interdicting  wedlock  with  a  grandparent  or  with 
a  grandchild ;  and  sometimes  the  connections  by  affinity  are 

>  In  Oregon  a  llceDBO  may  be  isanod  for  the  marriage  of  a  minor  witlioDt  ■noh 
eODsent,  when  tbare  ia  no  parent  or  gaardiao  resident  in  the  state,  if  the  temala  has 
liTSd  la  the  coanty  wliero  the  llconse  is  applied  lor  daring  aii  months  t  Cbda  and 
em.  Law  (ISK).  II,  IBZl ;  Ooda  and  Btat.  (1S02),  II.  IflM. 

iZdtcxIlTST),  11,971. 

1  Ren.  Stat,  qf' Del.  (IfOS),  as  amended  (lS93),,'i9(.  Thia  provision  is  now  obaolete, 
(botigh  rstaiued  in  ths  statutes. 
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not  mentioned,  or,  as  in  Wyoming,  they  are  expressly  ex- 
empted from  the  inhibitions.  Frequently,  however,  a  man 
is  denied  the  privilege  of  taking  his  step-mother  or  his 
mother-in-law  to  wife,'  and  in  every  state  of  the  group,  ex- 
pressly or  by  implication,'  marriage  between  aunts  and 
nephews,  or  uncles  and  nieces,  is  forbidden.  Minnesota  since 
1851,  and  Wisconsin  since  1839,  prohibit  marriage  between 
persons  nearer  of  kin  than  first  cousins,  computing  by  the 
rules  of  the  civil  law ;  and  in  effect  the  same  is  true  of  Utah.' 
On  the  other  hand,  the  statutes  of  Indiana,  Ohio,  Nevada, 
and  Washington  are  more  severe,  allowing  marriage  only 
between  persons  ''not  nearer  of  kin  than  second  cousins;^' 
first  cousins  are  likewise  prohibited  from  intermarrying  in 
Illinois,  Kansas,  Wyoming,  the  two  Dakotas,  Michigan, 
Pennsylvania,  Oregon,  and,  apparently  in  Colorado;^  while 
in  Alaska  marriages  are  prohibited  within  the  fourth  degree 
of  the  whole  or  the  half-blood.  But  in  no  instance  is  a 
union  between  a  sister-in-law  or  a  brother-in-law  interdicted. 
In  all  cases  marriages  within  the  prohibited  degrees  are 
both  incestuous  and  void,  except  in  Delaware,  Minnesota, 
Oregon,  Pennsylvania,  Indiana,  and  South  Dakota,  where 
they  are  only  void;   in  New  Jersey,  where  they  are  only 

1 A  marriage  with  a  step-parent  or  parent-in-law  is  forbidden  in  Delaware,  Iowa, 
Michigan,  New  Jersey,  and  Washington ;  apparently  also  in  Pennsylvania.  In  the 
latter  state  marriages  within  the  degrees  of  afiUnity,  forbidden  by  the  act  of  March  31, 
Laws  (1860),  394,  were  legalized  by  the  act  of  April  6, 1868;  Laws  of  the  Ocn,  Astem,^ 
67;  or  the  same  in  Pefpeb  and  Lewis,  Dtgett  (1896),  II,  2884. 

3  Of  coarse,  snch  nnions  are  incladed  where  marriage  is  expressly  prohibited 
between  persons  nearer  of  kin  than  first  or  second  cousins  by  the  rules  of  the  civil 
law. 

s  In  Utah  marriage  is  forbidden  within,  but  not  including,  the  fourth  degree  of 
collateral  kinship  according  to  the  rules  of  the  civil  law.  Originally  Iowa  had  the 
same  rule  as  Minnesota :  Code  of  Iowa  (1843),  434. 

*  First  cousins  are  prohibited  by  act  of  March  10 :  Session  Laws  of  ()ol.  (1864),  106 ; 
the  prohibition  is  retained  in  Oen.  Laws  (1877),  612;  but  omitted  in  Oetu  Stat,  (1883), 
690,  the  change  being  made  in  Session  Laws  (1883),  243.  But  Mills,  Ann,  Stat.  (1891), 
sec.  1320,  p.  931,  declares  the  marriage  of  first  cousins  incestuous  and  void.  See  Laws 
of  Pa.  (1901),  597,  for  prohibition  of  marriage  of  first  cousins ;  Laws  of  Ore,  (1893),  41 ; 
Codes  and  Stat,  of  Ore,  (1902),  II,  1681. 
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voidable;'  in  WaBhington,  where  they  are  only  inceattiotts ; 
and  in  Ohio,  where  they  are  not  expressly  declared  to  be 
either  inceBtaoui)  or  void.  However,  in  the  three  states  last 
named  such  unions  are  forbidden  and  punished;  and  in  gen- 
eral for  violation  of  the  law  by  the  persons  contracting  or 
the  person  Bolemnizing  marriages  declared  void  or  voidable 
severe  penalties  are  often  imposed,"  By  exception,  in  Colo- 
rado, it  is  provided  that  nothing  in  the  law  regarding  de- 
grees "shall  be  so  construed  as  to  prevent  the  people  living 
in  that  portion  of  the  state  acquired  from  Mexico  from 
marrying  according  to  the  customs  of  that  country."' 

In  these  states  the  grounds  for  prohibiting  wedlock  other 
than  kinship  or  affinity  are  as  varied,  confusing,  and  contra- 
dictory as  in  New  England  or  the  southern  group.  For  the 
same  cause  a  contract  declared  void  in  one  state  may  be 
voidable  or  merely  forbidden  and  punished  in  another.  The 
statutes  disclose  a  great  diversity  of  conditional  or  qualify- 
ing clauses  which  render  it  almost  hopeless  to  make  any 

competent  jnrisdiotioi 
Sen.  Stal.  (1806),  II,  31 

'Foroiampio,  in  Colorado,  I 
rlage  is  a  miadBnieanor  sabjoct  to 
.r  biiU. :  Mi 


byte; 

of  hther  with  daughter:  Hurd,  Bei 
aolam  oiling,  or  UceHBingaiiiBrriaseii 
to  H  floe  of  from  tlOO  to  a.OOO,  or  imp 
or  both:  Webs.  Oen.SfoI.  (IStn),  II.« 
marriage  puoisbable  b]r  ouDfluement  i 
II,  301 :  in  Ohio,  persons  ooarer  of  kii 

(UBl),  in,  SZZO:  in  Utah,  soUmniiin 
d  bj  n 


degreestheoffenderialiable 


a  tlno  o 


than  n.OQO,  or  both:  Bev.  Stat.  (IMK).  SSI;  by  Lau^  (ItVD.in;  in  Washlngtoi 
penalty  for  contracting  is  imprieonmaDt  in  tho  penltentiarxtor  from  one  to  tea  ri 
Ann.  Coda  and  Stat.  il<!Sn),l,inb:  in  North  Dakota  it  ba  misdemDanor,  with 
prlsoumeiiC  not  mom  than  sii  mODths,  or  a  One  of  not  mors  than  KOO:  taim  (1 
278:  bat  for  incest  the  penalty  is  one  to  t«n  yeaca  in  the  penitentiary :  Reu.  C 
(I89G),1ZT3;  In  Delaware,  aOne  of  <1DQ:  Bev.  Slat,  lietaj.sm. 

'Ua.La.A'in.Stat.o/Col.ilteD.n.iem.    On  the  Spanish  laws  and  tbelr  e 
■ea  Smitb  n.  Smith,  1  Texai  ReportM,  G21 ;  M  Am.  Dtcii.,  lil,  note,  laO-M. 


k 
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trustworthy  generalizations.  Thns  bigamons  marriages  are 
void  or  voidable  by  judicial  decree  in  California,  Delaware, 
Idaho,  Indiana,  Iowa,  Kansas,  Michigan,  Minnesota,  Mon- 
tana, Nebraska,  Nevadfi^  New  Jersey,  New  York,  North  Da- 
kota, Oregon,  Pennsylvania,*  South  Dakota,  Utah,  Wisconsin, 
and  Wyoming ;  while  in  Colorado,'  Illinois,  Ohio,  and  Wash- 
ington they  are  prohibited  and  made  punishable.  In  Michi- 
gan, Minnesota,  Nevada,  and  Wisconsin  the  law  applies  only 
when  the  marriage  was  solemnized  in  the  state;  while  in 
California,  Idaho,  Minnesota,  North  Dakota,  New  York,  and 
South  Dakota  such  unions  are  void  or  voidable  unless,  as  ex- 
pressed in  the  California  statute,  'Hhe  former  husband  or 
wife  was  absent,  and  not  known  to  such  person  to  be  living 
for  the  space  of  five  successive  years  immediately  preceding 
such  subsequent  marriage,  or  was  generally  reputed  or  be- 
lieved by  such  person  to  be  dead^^  when  the  second  marriage 
was  contracted;  '4n  either  of  which  cases  the  subsequent 
marriage  is  valid  until  its  nullity  is  adjudged  by  a  compe- 
tent tribunal^*'  Illinois  and  Ohio  have  each  a  similar  pro- 
vision.* 

On  the  abrogation  of  polygamy,  Utah  had  a  problem  to 

1  Seo.  11  of  the  Digest  of  the  Laws  of  Pa.  (1883)  provides  that "  in  all  oases  where 
a  supposed  or  alleged  marriage  shall  have  been  contracted  which  is  absolutely  yoid 
by  reason  of  one  of  the  parties  thereto  having  a  husband  or  wife  living  at  the  time, 
the  court  of  common  pleas  shall  have  power  to  decree  the  said  supposed  or  alleged 
marriage  to  be  null  and  void  upon  the  application  of  the  innocent  or  injured  party ;  ** 
and  this  provision  is  still  in  force :  Pepper  and  Lewis,  Digest  (1896),  1, 1634.  Now, 
as  in  1785,  a  bigamous  marriage  is  a  ground  of  divorce:  ibid.y  1, 1638.  Mtess,  Rev, 
Stat,  of  III.  (1895),  545,  provides  that  **  no  divorce  shall  in  any  wise  affect  the  legiti- 
macy of  children,  except  where  the  marriage  shall  be  declared  void  on  the 
ground  of  a  prior  marriage; "  and  (Ik>lorado  has  the  same  provision:  Muti.8,  Aivn, 
Stat.  (1891),  1, 1035. 

3  A  bigamous  marriage  is  ground  for  divorce  in  Ck>lorado :  Mills,  Ann,  SUU,^ 
111,4341. 

8  See  Amendments  to  the  Civil  Code  of  Cal.  (1897),  sec.  61.  Cf.  sees.  82-84  of 
Deerino,  Codes  and  Stat.  (1886),  11,22,  28,  30.  In  New  York  the  same  exception  is 
made  when  either  spouse  has  been  ** finally  sentenced  to  imprisonment  for  life": 
Rev.  Stat.  (1827-28),  139;  ibid.  (1889),  IV,  2596. 

«  Bates,  Ann,  Rev.  Stat,  of  Ohio  (1897),  III,  3220;  Mtsbs,  Rev,  Stat.  oflU,  (1896), 
445. 
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solve  analogous  to  that  of  the  eouthem  states  after  the  en- 
franchisement of  the  negroes.  By  an  act  of  March  9, 1896, 
rights  of  inheritance  were  secured  to  the  issue  of  biga- 
mous and  polygamous  marriages;  and  a  few  days  later,  by 
general  enactment,  the  children  of  such  unions  "heretofore 
contracted  between  members  of  the  Church  of  Jesus  Christ 
of  Latter-day  Saints,  bom  on  or  prior  to  the  fourth  day  of 
January,"  1896,  were  legitimated.' 

The  laws  of  California,  Idaho,  Michigan,  Minneaota, 
Nebraska,  North  Dakota,  Oregon,  South  Dakota,  Utah, 
Washington,  Wisconsin,  and  Wyoming  render  a  marriage 
void  or  voidable  when  entered  into  by  either  person  through 
force  or  fraud;"  those  of  New  York,'  when  force,  fraud,  or 
duress  has  been  practiced ;  and  those  of  Nevada,  when  fraud 
has  been  proved.'  In  Colorado  the  marriage  of  a  female 
obtained  by  force  or  fraud  is  prohibited  and  punished;  in 
Iowa,  Kansas,  Montana,  and  Nevada,  when  obtained  by  force, 
menace,  or  duress;  in  Illinois,  Montana,  and  New  York, 
when  the  marriage  of  either  person  has  been  gained  through 
false  persuasion;  while  New  Jersey,  in  more  general  phrase, 
treats  as  void  the  marriage  of  a  female  "against  her  will." 

Marriages  are  also  void  or,  usually,  voidable  when  either 
person  was  of  unsound  mind,  as  in  California,  Idaho,  or 
South  Dakota;  or  insane  or  an  idiot,  as  in  Illinois,  Indiana, 
Iowa,  Kansas,  Michigan,  NebrEiska,  Utah,  Wisconsin,  and 
Wyoming ;"  or  wanting  in  age  or  understanding,  as  in  Indiana, 

I  LauK  (13BS),  ISS,  IW,  Z71.  273. 

'In  PoDBSTltania  (oroe  oc  (cand  in  the  marriass  ia  a  gTDQDd  for  dlroroe ;  Pb*- 
na  AKS  Lbwih,  Diaat  (IBM).  I,  1635;  ibid.  (tSCQ],  II,  IS30. 

•  SroTEB,  Code  of  Civil  Ptoecd.  {1892).  II,  16S1, 

«Iii  Idaho,  HicbigBD,  MlimesoU.  Nebraska.  New  York,  OrsgoD,  Ctah.  WlsconslD, 
and  WjioioiJig  thaso  marriages  are  not  Toidabte  when  tboro  baa  been  BDbseqnent 
ToIimtarT  oobubitation;  in  Now  York,  Oreflou,  and  WaBhington  thei  are  roidshla 
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Kansas,  Minnesota,  Nevada,  New  Jersey,  New  York,  Oregon, 
Washington,  and  Wisconsin;'  or  physically  incompetent,  as 
in  California,  Idaho,  Iowa,  Kansas,  Montana,  Nebraska,  New 
Jersey,  New  York,  Wyoming,  and  the  two  Dakotas;'  or 
below  age  of  legal  consent,  as  in  all  the  last-named  states, 
and  also  in  Michigan,  Nevada,  Ohio,  Utah,  Wisconsin,  and 
Wyoming.* 

Several  states  of  this  group,  like  those  of  the  South, 
have  attempted  to  check  miscegenation  by  statute.  Mar- 
riages between  white  persons  and  negroes  or  mulattoes  are 
thus  declared  illegal  and  void  in  California,^  Colorado,  Dela- 

impotent,  insane,  or  an  idiot,  a  marriage  is  not  declared  Toid  by  the  statnte,  but 
provision  is  made  for  its  annulment:  MoLain,  Ann,  Code  (1888),  1, 897.  By  the  law 
of  Michigan,  snch  a  marriage  is  voidable,  if  solemnised  in  the  state;  bnt  there,  as 
also  in  New  York,  Nebraska,  and  Wyoming,  in  case  of  Innacy,  a  marriage  is  not 
voidable  when  the  parties  have  freely  cohabited  after  the  lunatic  recovered. 

1  By  the  Indiana  law  sach  voidable  marriages  shall  be  declared  void  on  applica- 
tion of  the  incapable  party,  and  the  children  thereof  shall  be  legitimate.  The  same 
is  tme  in  Kansas,  bat  there  cohabitation  after  incapacity  ceases  is  a  sufficient  de- 
fense to  the  action  for  annulment.  The  law  of  Minnesota  is  similar.  In  Nevada  and 
Nebraska  a  marriage  is  **not  voidable  for  want  of  age,  if  after  attaining  the  age  of 
consent  the  parties  for  any  time  freely  cohabited;  nor  for  want  of  onderstanding,  if 
after  restoration  to  reason**  they  so  cohabited.  According  to  the  New  York  statute 
a  marriage  is  **not  voidable  on  account  of  want  of  age  at  suit  of  the  party  who  was 
of  age  of  consent;  nor  -^here  it  appears  that  the  parties  after  attaining  such  age 
freely  cohabited;  nor  of  a  female  under  sixteen  years  of  age  if  she  had  parental  con- 
sent  to  the  marriage,"  or  when  she  ratified  it  after  reaching  that  age.  The  law  of 
Oregon  is  practically  the  same.  In  Michigan  and  Wyoming  a  marriage  of  persons 
below  the  age  of  consent  is  void  if  they  separate  during  nonage  and  do  not  after- 
ward cohabit. 

3  In  Nebraska,  New  York,  and  Wyoming  an  action  for  annulment  on  the  ground 
of  impotence  most  be  brought  in  two  years;  while  for  this  cause  in  Colorado, 
Indiana,  IHinois,  Oregon,  and  some  other  states  a  "divorce"  will  be  granted.  Physi- 
cal incapacity  is  cause  for  divorce  in  Michigan ;  and  suit  to  **  annul "  a  marriage 
on  this  ground  must  be  brought  within  two  years:  Mn^LEB,  Comp.  Laws  (1899),  HI, 
2664. 

8  By  the  Ohio  law  marriages  "contracted  by  male  persons  under  the  age  of 
eighteen  and  females  under  the  age  of  fourteen  [now  sixteen]  are  invalid,  unless 
confirmed  by  cohabitation  after  arriving  at  those  ages  respectively ;  and  such  mar- 
riage, not  so  confirmed,  does  not  subject  a  person  to  punishment  for  bigamy  for 
contracting  a  subsequent  marriage  while  the  first  husband  or  wife  is  living" :  see 
Shafher  v.  State,  20  Ohio  Rqf>ort8^  1. 

*  California  does  not  directly  prohibit  the  intermarriage  of  whites  and  Chinese ; 
bnt  the  county  clerk  is  commanded  not  to  "issue  a  license  authorizing  the  marriage 
of  a  white  person  with  a  negro,  mulatto,  or  Mongolian" :  Deebing,  Codes  and  Stat, 
(1886),  n,  25,  sec.  69. 
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ware,  and  Idaho;  and  with  negroes  or  Mongolians  in  Utah. 
The  prohibition  of  snch  unions  in  Nebraska  esteods  to 
persona  having  one-fourth,  and  in  Indiana  to  those  having 
one-eighth,  negro  blood ;  while  in  Oregon  since  1866  it  baa 
been  applied  to  those  with  one-half  Indian  or  ODe-foarth 
negro  or  Chinese  blood  in  their  veins.'  In  Nevada  similar 
unions,  without  specification  of  the  degree  of  dark  blood, 
are  forbidden  and  pnnished.  On  the  contrary,  Michigan, 
by  an  act  of  1883,  provides  that  "all  marriages  heretofore 
contracted  between  white  persons  and  those  wholly  or  in 
part  of  African  descent  are  ....  valid  and  effectual  in 
law  for  all  pnrposes,  and  the  isBae"  shall  be  deemed  legiti- 
mate.' 

Among  the  commonwealths  of  this  group  Delaware  alone 
has  the  honor  of  trying  through  legislation  to  put  some  limit 
upon  the  increase  of  the  indigent  and  incapable  classes,  the 
marriage  of  paupers  being  forbidden  under  penalty.  Michi- 
gan has  taken  a  still  more  important  step  in  advance,  setting 
a  worthy  example  of  social  legislation  which  ought  to  be 
followed  throughout  the  country.  By  a  stringent  law  of 
1899,  it  is  declared  that  no  person  afflicted  with  certain 
syphilitic  diseases  "shall  be  capable  of  contracting  marriage." 
For  so  doing  the  transgressor  shall  be  "deemed  guilty  of 
felony  and  upon  conviction  thereof  .  ,  .  .  ,  shall  be  punished 
by  a  fine  of  not  less  than  five  hundred  dollars  or  more  than 
one  thousand  dollars,  or  by  imprisonment  in  the  state's 
prison  ....  not  more  than  five  years,  or  by  both  such  fine 
and  imprisonment  in  the  discretion  of  the  court."  Further- 
more, it  is  especially  provided  that  either  husband  or  wife 
may  be  examined  as  a  witness;  and  in  all  cases  arising  under 
the  act  a  physician  who  haa  attended  or  prescribed  for  any 

iVntilLaiainrOTe.  (1893),  U,  "EanBJca"  blood  was  included  in  Che  prahlbitloa. 
(ff.  Ooda  arul  Stat.  (190^1,  U,  16S1, 1682  j  I,  374. 

'Loot  (1S83),  18 :  kIbo  <n  Howell,  Qen.  Slat.  (IBU).  n.  ia»:  aad  ratnlaed  in  Cha 
■otot  Jane  IS:  Pub.  AcU  (INt),  Sil. 
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person  so  affected  '^hall  be  compelled  to  testify  to  any  facts 
found  by  him  from  such  attendance.*^' 

An  enlightened  policy  in  a  parallel  direction  is  reveeded 
by  a  recent  law  of  Minnesota,  similar  to  that  of  Connecticnt^ 
prohibiting  the  marriage  of  persons  either  of  whom  is  epilep- 
tic, imbecile,  feeble-minded,  or  afflicted  with  insanity,  when 
the  woman  is  nnder  forty-five  years  of  age;'  and  Kansas  has 
just  enacted  the  same  restraint/  On  the  other  hand,  in  no 
instance,  apparently,  has  any  effort  yet  been  made  to  prevent 
the  clandestine  marriage  outside  the  state  of  residents  who 
thus  seek  to  evade  the  requirements  of  their  own  laws/ 

Very  generally,  as  elsewhere,  indirect  encouragement  to 
matrimony  is  given  by  the  suspension  of  prosecution  or 
penalty,  and  through  the  legitimation  of  children.  By  the  laws 
of  Dakota  and  Calif omifi^  ''every  contract  in  restraint  of 
the  marriage  of  any  person,  other  than  a  minor,  is  void;**' 
and  the  same  is  true  in  the  latter  state  regarding  conditions 
of  ownership  imposing  like  restraints;  but  this  rule  ''does 
not  affect  limitations  when  the  intent  was  not  to  forbid  mar- 
riage, but  only  to  give  the  use  until  marriage.**  •     In  many 

1  Pub,  Acta  of  Mich,  (1899),  387, 888  (June  15).  The  Uw  appUes  to  "syphilis  and 
gonorrhoBa." 

3  "No  woman  nnder  the  age  of  forty-five  (45)  years  or  man  of  any  age,  except  he 
marry  a  woman  over  the  age  of  forty-five  (45)  years,  either  of  whom  is  epileptic,  im- 
becile, feeble  minded,  or  afflicted  with  insanity,  shall  hereafter  intermarry,  or  marry 
any  other  person  within  this  state."— Oen.  Law»  of  Minn,  (1901),  SS4, 835. 

iSettion  Laws  of  Kan.  (1908),  873, 374. 

*  Except  that  in  Delaware,  if  the  parties  to  any  marriage  prohibited  for  oon- 
sangoinity  or  affinity,  or  for  miscegenation,  "although  the  same  may  have  been 
solemnized  in  another  state,  shall  cohabit  as  hosband  and  wife  in  this  state,  they 
shall  each  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be 
fined  $100."— i^ev.  Stat.  (1893),  593. 

&DEEBINO,  Codes  and  Statutes  (1886),  II,  sec.  1676,  p.  811. 

^Ibid.^  sec.  710,  p.  171;  according  to  the  amendment  of  March  30,  1874:  Amend- 
ments to  Codes  (1873-74),  218.  This  provision  "leaves  no  doubt  but  that  the  limitation 
of  an  estate  to  a  widow  so  long  as  she  remains  unmarried  is  good ; "  and  the  "rules 
which  govern  a  devise  in  restraint  of  a  widow's  marriage,  apply  to  like  devise  in  re- 
straint  of  a  widower's  marriage:  Bostwick  v.  Blades,  4  Am.  Law  Rec.^  729  (Md.  Ct. 
of  App.)."  See  Bditob  Dkerxng's  valuable  note  in  Codes  andSUU.^  II,  171,  where 
cases  are  cited. 
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cases  it  ia  provided  that  marriages  contracted  out  of  the  state 
are  valid,  if  valid  where  they  are  formed;  but  Pennsylvania 
ia  the  only  commonwealth  in  the  Union,  escept  Georgia, 
directly  promoting  wedlock,  her  statute  declaring  that  "all 
marriages  not  forbidden  by  the  law  of  God  shall  bo 
encouraged." ' 

c)  Ceriificaie  and  record. — The  laws  of  the  middle  and 
western  states  have  reached  substantial  harmony  regarding 
the  preliminaries  of  marriage.  The  provisions  for  license 
and  the  other  leading  features  of  matrimonial  administration 
in  their  main  features  are  much  the  same,  except  in  a  few  of 
the  older  commonwealths,  where  the  system  of  ecclesiastical 

iTh«  hisCoryof  the  various  Cnpics  tri>Bt«d  i&  thUtieetioD  b)  for  the  sentral  aLsteB 
ma.1  be  triiMd  es  follows:  (1)  Califoraio:  Btat.  (18S0),  424,  ISj  Comp.  irfiiM  (IRM), 
W^lli  AcU  Amendatom  of  the  Coda  (1873-74),  181  S.j  Slof.  (1880),  121  tl.;  Deehino, 
CMtemndSKK.  (18Sa),  U,  tft-S7i  AmauitiumUto  OxCcu  (ISW),  IH;  (2)  Colorado:  Sra. 
Laui(lBai),313i  ibid.  (1«&4},  108  S.;  Oen.  Z,au<i(18S7),  811-13i  (Jen.  fiCaC.  (1883).  S»l-M; 
Hills,  Ann.  Stal.  (IHIt),  II,  ISIS  S. ;  (3)  Delaware:  Sas.  Slat.  (18S3).  S93.  SM;  (4) 
Idaho:  Laiea  (1863-64).  eiSff.;  ibid.  (1864).  397;  ibid.  (lS«i).  I1-73i  Comp.  and  Rev. 
/.atai(IB7S).  64Z-4&:  Ocn.  JL^in)  (ISffi).  40,  278-80i  Em.  Stat.  (1887).  801-3:  (S)  mioais: 
HcBD,fiev.St<i(.(I8S8). 680.377.1061-09;  (6)  Indiaoa:  Laiat  r^  the  Stalt  ilflK),  VS; 
/TuJianaSmi,  (1896).  U,  sees.  UE4ff.i  (7)  Iowa:  Oxle  (1860),  747j  ibid.  (1813),  BZB; 
ibid.  (IBB7),  1123-25,1940;  (8)  Ksiubb:  ;9f<if.  (IS5S),  488,  489;  /.auv  (1SS7-58),  ^;  Om. 
Lam  (1859),  Sa3,5&l;  tana  (IB70),  157,  IM;  Wkbb.  Osn.  S(a(.  (1897),  n,037ff.,301,339; 
(9)Hichieani  Lav  o/  the  Ter.  (1871-84),  1. 30-32, 20i,  208.  646-49;  II,  413-14;  111,1191, 
1192;  HowBLL,een.SM*.  (1882-90), II,  1618-30;  Oomp.  iatMdr Mich.  (1899),  III,  2615-J2; 
(10)  Minnesota :  Rev.  Stat.  (l8Si), 270-72;  Oen.  Slat.  (1866).  406-8;  Wknzu.1,  and  Lake, 
Oen.  Slat.  (1891),  1, 1314-66;  (11)  Uoatana;  Comp.  Cadet  anil  Stat.  (1S95),  474-78;  (1!) 
NebraskB:  Lam  (1855),  209-U:  ibid.  (IKM),  150-S2;  Stat.  (1867),  254-67;  Comp,  Stat. 
(18W),  7U-U:  (13)  NoTada;  Laiet  (1861),  93-96;  ibid.  (1867),  88,  89;  fMd.  (1881),  107, 
108;  Comp.  Lavt  (1900),  U2-15;  <11)  New  Jersey:  Lam  of  the  State  (1800),  158-60; 
Oen-Stai,  (ie96),n.  2008-6;  I,  1064,  1066;  (1.1)  New  York:  Km. fiiaf.  (1829),  II,  138^1; 
ibid.  (1889),  IV,  2596-BS;  Stoteb,  Cade  of  Civil  Proced.  (1892).  II,  1627,  IBEff.;  ibid. 
(1902),  U,lg!»-35;  (16)  North  Dnltola:  LaiM  ( 1890) ,  276-7B ;  ibW,  (1891),  228,  229;  Rev. 
Oodt*  (1895),  BC6-11 :  Revited  Code*  (1890),  B92-W,  1440. 1441, 1454. 14^;  (17)  Ohio;  Chibr, 
Stat,  qf  Ohio  and  JV.  If.  Ter.  (1833-35),  I,  101,  102,  126,  354,355,672,673;  11,  1407, 1408; 
Bates,  .,4nn.8fal.  (1897),  11. 3015-18. 2211;  DI,  3220;  (IS)  OrettOD.-  Lav*  (1843-19),  36, 
BD,  81 ;  Slot,  (1853-54),  492-91 ;  Oxle  ((T  Ctril  Frvced.  and  (JUer  Oou  Iduw  (1882),  B5-B8; 
Cbdo  ami  Den.  Laioi  (1B9S),  II,  1317  ff.  1 1, 967 ;  Act  of  Got.  £1, 1866 :  .dcta  and  £«.  (1866), 
10, 11;  aS)  PemuTliaDia:  Pbppu  and  Lewis,  Digeii  (1896),  U.  2878-83;  (30)  Sooth 
DakoU :  Stat.  (1899),  II.  1018-25,  1917;  Bev.  CmJel  (1903),  596-99;  (21)  Dtoh:  Lama  (18S8), 
88-91;  Ber.S(a(.  (1896),  329-31;  (22)  WashiDstoo:  S'at.o/ Ue  Ter.  (1854),4D1,  40i;  iAid. 
(1865-66),  80-8S;  .Inn.  Coda  ond  Stat.  (1897),  1. 1174-78;  n,  l«i2;  (23)  Wliooasia:  Slat. 
qT  thf  Ter.  (1838-39),  139,  140;  Rev.  Slat.  (1849),  391-93;  ^nn.  8lal.  (1889),  I,  13U-96! 
Wit.  Stat.  (1898),  1, 189t91;  (24)  Wyoming:  Ben.  Lav  (1870),  468-61;  Beu,  Slat.  (1887), 
tl&-17;  ibid.  (1899),  790-92.1213;  (SS)  Alaska:  U.  3.  Statuta  at  JLarpe,  XXXI.  194.  49S. 
Lktrs  since  18S9  ars  cited  in  the  vtetiaa*  tootaotce. 
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banns  and  some  other  pecnliar  usages  are  still  maintained. 
Thus  in  Delaware,  by  the  act  of  1790,  no  minister  is  allowed 
to  conduct  the  ceremony  without  first  receiving  a  license 
authorizing  the  persons  to  wed,  or,  instead,  unless  the  banns 
shall  ^*be  published  between  such  persons  intending  to 
marry,  at  some  church,  chapel,  meetinghouse,  or  stationary 
place  of  public  religious  worship  belonging  to  the  district,  or 
of  the  congregation  wherein  the  woman  so  intending  to  be 
married  shall  be  resident,  or  in  the  next  adjacent  congrega- 
tion of  the  same  society,  on  the  two  several  Sundays  before 
the  celebration  thereof,  immediately  after  divine  service/' 
The  license  is  granted  by  the  president  or  commander-in- 
chief  duly  attested  under  his  sign  manual;  and  it  is  issued 
from  the  office  of  the  secretary  of  state.  ^'In  order  to  avoid 
fraud  and  collusion  in  obtaining  such  license,^'  the  person 
applying  is  required  to  enter  into  bond  with  good  security 
in  such  sum  as  the  president  shall  judge  proper.^  All  mar- 
riage licenses  are  to  be  lodged  with  the  prothonotaries  and 
justices  of  the  peace  of  the  respective  counties,  or  with  such 
of  them  as  the  secretary  may  think  fit  for  convenience  of  the 
people,  and  these  officers  are  required  to  submit  a  report 
every  six  months.'  After  a  century  the  system  thus  outlined 
is  still  maintained  in  its  essential  features.  License  or  banns, 
**  published  at  some  place  of  stated  religious  worship,  within 

1  Following  is  the  form  of  the  marriage-license  bond :  *'  That  if  there  shall  not 
hereafter  apptear  any  lawful  let  or  imx)ediment,  by  reason  of  any  precontract,  con- 
sanguinity, afi&nity,  or  any  other  just  cause  whatsoever,  but  that  (the  parties)  may 
lawfully  marry ;  and  that  there  is  not  any  suit  depending  before  any  judge,  ecclesi- 
astical or  civil,  for  or  concerning  such  precontract,  and  also  if  the  said  parties,  and 
each  of  them,  are  of  the  ages  aforesaid,  to  wit,  female  of  eighteen  and  male  of 
twenty-one  years,  and  are  not  under  the  tuition  of  his  or  her  parents,  or  have  the  full 
consent  of  his  or  her  parents  or  guardians,  respectively,  to  the  said  marriage;  and 
if  they,  or  either  of  them,  are  not  indented  servants  and  do  and  shall  save  harmless, 
and  keep  indemnified  the  president  and  his  successors,  for  and  concerning  the  prem- 
ises, and  shall  likewise  save  harmless  and  keep  indemnified  the  minister  or  preacher 
of  the  gospel,  who  shall  join  the  said  parties  in  matrimony,  for  or  by  reason  of  his  so 
doing;  then  the  obligation  to  be  void,  else  to  remain  in  full  force;  which  said  bond 
shall  be  filed  of  record  in  the  office  of  the  secretary."— iktu'«  of  Del.  (17d7),  II,  974,  975. 

a  By  act  of  June  15, 1793 :  in  Laws  of  Del.  (1797),  H,  1127, 1128. 
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the  buudred  of  the  womao'e  residence,  on  two  Sabbaths 
immediately  after  divine  service,"  is  yet  sanctioned.  The 
requirement  of  bond  is  still  retained.'  It  is  the  duty  of 
the  clerk  of  the  peace  to  designate  at  least  six  justices  of 
the  peace  in  his  county  to  dispense  licensee;  and  the  state 
derives  a  revenue  of  two  dollars  for  each  license  issued.  By 
a  provision  still  appearing  in  the  statute-book,  though  obso- 
lete in  practice,  negroes  or  molattoes  may  be  married  with- 
out license  or  publication  of  banns;  provided  "that  each 
party  (being  free)  shall  produce  the  certificate  of  the  justice 
of  the  peace  of  the  county  that  such  party  has  made  before 
him  satisfactory  proof  of  freedom ;  or  (being  ....  servant), 
shall  produce  the  written  consent  of  his  master  or  mistreBS."' 
The  legislation  of  Ohio  shows  almost  equal  conservatism. 
For  many  years  after  the  organization  of  the  Northwest 
Territory  a  triple  optional  system  of  banns,  license,  or  post- 
ing was  there  maintained.  The  law  of  1788  requires  that 
either  on  Sundays,  holidays,  or  other  days  of  public  worship, 
in  the  towns  where  the  bride  and  groom  respectively  dwell, 
the  banns  shall  be  thrice  published;  or  that  a  written  notice, 
under  the  hand  and  seal  of  a  judge  or  a  justice  of  the  peace 
of  the  county,  shall  be  affixed  in  some  public  place  in  such 
towns;  or  else  a  license  shall  be  obtained  from  the  governor 
authorizing  the  marriage  withoot  publication.'  The  details 
of  the  plan  were  changed  in  1803,  License  is  then  to  be 
obtained  from  the  clerk  of  the  court  of  common  pleas  for  the 
county  where  the  woman  resides.  Twice  publication  of 
banns,  the  first  time  ten  days  before  the  wedding;  or  notice 
by  posting  during  fifteen  days,  is  declared  sufficient.  In  the 
case  of  minors  a  license  may  be  issued  only  when  consent  of 
parent  or  guardian  is  personally  given  or  certified  to,  attested 
by  two  witnesses,  one  of  whom  must  personally  appear  and 


iifn'.5l>ie.  (ISW).IOS. 

•CBU&,  atat.  itf  Ohio  and  the  H.  f 


.  Ter.  (1S3S-IS),  1, 101. 
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make  oath  or  affirmation  that  he  saw  the  parent  or  goardian 
Bubeoribe  or  acknowledge  the  same.'  After  1824  provision 
for  public  posting  is  no  longer  made,'  thus  reducing  the 
Ohio  plan  to  the  more  familiar  system  of  optional  civil 
license  or  ecclesiastical  banns  which  still  survives.  License 
is  now  issued  by  the  judge  of  probate  in  the  county  of  the 
female;  and  the  law  governing  the  consent  of  parent  or 
guardian  in  case  of  minors  is  identical  with  that  of  1803, 
except  that  since  1810  persons  under  age  who  have  before 
been  married  are  not  required  to  give  evidence  of  such 
approval.' 

By  the  first  matrimonial  statute  of  Michigan  in  1805  a 
license  system  is  not  established;  but  evidence  of  parental 
consent  to  the  marriage  of  minors  is  to  be  presented  to  the 
minister  or  magistrate  performing  the  ceremony.  Within 
one  hundred  days  the  latter  is  to  return  a  certificate  of  the 
celebration  to  a  clerk  of  the  court  in  the  district  where  it 
takes  place,  who  is  required  to  keep  a  record  and  report 
annually  to  the  clerk  of  the  superior  court  of  the  territory.^ 
So  the  law  remained  until  1820,  when  the  triple  optional 
system,  as  it  then  existed  in  Ohio,  was  introduced;'  but  this 
is  not  found  in  the  existing  law,  which  requires  license  in 
all  cases  according  to  the  more  common  American  usage. 

Neither  banns  nor  license  has  at  any  time  been  required 
in  New  York  during  the  century.  Instead,  as  already 
pointed   out,   the    person   conducting    the    celebration   is 

1  Aet  of  April  4«  UOB;  ClULSB,  Slat.,  I,  S4,  ass. 

tU  is  omitted  in  the  aet  of  Jan.  S»iat:CaA8B.8lal.,  11,1107,  IIOS;  nor  does  ift 
appoar  in  Swax,  SiaL  (ISM),  99  ff. 

S^im.  iter.  Sta<.  (1167),  II,9ai«.  QT.  the  act  of  Feb.  1S»  ISIO:  Cmasb,  Stat.,  I,  en, 
6raL  See  the  aet  of  April  2S,  18B6>,  reqnirins  a  statenent  under  oath  from  persons 
applyinc  for  license;  also  erideneeof  parental  eonsent  in  ease  of  minors;  and  allow- 
ing the  parent  or  (tiardian.  when  non-resident,  to  appear  hefore  a  jndce  of  a  ooort  of 
reooid  in  the  eoontj  where  he  is  domiciled,  and  gire  his  consent  in  writing;  soch 
written  eoosent  most  he  attested  hj  two  witnesses,  certifled  to  hj  the  jikdce,  and  he 
forwarded  to  the  probate  Jndce  of  the  county  where  the  lieanse  is  to  be  issued 
(IM),  ao»-ii. 


Makbiaqe  Legislation  in  United  States     485 

authorized  to  identify  the  piirties  by  examining  them  or  any 
other  persons  under  oath.'  New  Jersey  has  maintained  a 
similar  plan,  except  that  non-residents  are  reqoired  to  obtain 
a  license  from  the  county  clerk  five  days  before  the  wed- 
ding.' At  present  in  case  of  minors  the  powers  and  pro- 
cedure of  the  person  solemnizing;  are  substantially  the  same 
as  those  of  the  county  clerk  or  other  officer  where  the 
license  system  prevails.' 

Pennsylvania  has  also  followed  methods  peculiar  to  herself. 
From  1730  to  1885  certificate  of  parental  consent  seems  to 
have  been  required  for  the  marriage  of  minors;  and  such 
certificate  was  presented  directly  to  the  person  or  society 
conducting  the  celebration.  By  an  act  of  the  last-named 
year  there  was  introduced  a  license  system  which  in  1893 
was  modified  so  as  to  permit  a  license  to  be  obtained  from 
the  clerk  of  the  orphans'  court,  not  only  in  the  county 
where  the  marriage  is  to  take  place  but  also  in  the  county  of 
the  residence  of  either  the  man  or  the  woman.'  The  clerk 
is  to  keep  a  marriage-license  docket,  "in  which  he  shall 
make  a  complete  record  of  the  issuing  of  said  licenses,  and 
all  matters  which  he  shall  be  required  to  ascertain,  relative 
to  the  rights"  of  the  persons  to  obtain  a  license,  "together 
with  their  ages  and  residences."  In  getting  a  license  the 
persons  may  proceed  in  one  of  two  ways.  "Either  separately 
or  together"  they  may  apply  directly  to  the  clerk,  who  by 
oath  or  affirmation  is  authorized  to  inquire  concerning  the 
legality  of  the  contemplated  marriage,  and  if  there  be  no  legal 
objection,  to  issue  the  license;  or  in  like  manner,  if  they  pre- 
fer, they  may  "appear  before  any  magistrate,  alderman,  or 

iCf.Rcv.ataLo/N.  F.  (lBn-2S],  140:  and  ibid.  (lSg91,  IV,  !S9;, 

^AcUqf  «.j.iissn),im. 

•  See  aboiB.  ■nbsee.  a)  and  •/.  Law*  of  If.  J.  nSOO),  IX  (lot  or  1795)  with  Oat. 
Stat.  (lSM),n.aO«i:  Pub.LavHillS»i,13t.  ThecelebraDt  inayadniiDlsteTaiioaUiM 
(oraaldeocc  uieittinr  pBitrj  itct*  (IMO),  371,  S2E. 

«See  in  re  Uarriaite  UmDBa  Aol,  U  Fa.  C.  C,  »U  (ISM);  and  Pefi 
Lswu,  Digctl,  II,  Sm,  urts. 
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justice  of  the  peace  of  the  township,  ward  or  county,  wherein 
either  .  ,  .  .  resides,  and  in  the  county  where  the  license 
is  desired,  who  may  ....  inquire  of  them  touching  the 
legality  of  the  contemplated  marriage.^'  These  answers  and 
the  replies,  duly  subscribed  and  sworn  to  before  the  officer, 
may  be  forwarded  to  the  clerk  of  the  court,  who  if  satisfied 
therewith,  and  that  no  legal  objection  to  the  marriage  exists, 
may  issue  the  license.  But  if  either  of  the  persons  intend- 
ing to  marry  is  under  the  age  of  twenty-one,  the  consent  of 
parent  or  guardian,  given  personally  or  attested  by  witnesses 
in  the  usual  way,  is  necessary.  The  license  shall  have 
appended  to  it  two  certificates,  one  marked  ''originar'  and 
the  other  "duplicate."  The  certificate  marked  "original'' 
shall  be  given  by  the  solemnizer  to  the  persons  married; 
and  the  other  must  within  thirty  days  be  returned  to  the 
clerk  in  the  county  of  the  celebration,  to  be  filed  of  record. 
It  is,  however,  especially  provided  that  in  all  cases  where 
the  persons  intend  solemnizing  their  own  marriage,  the 
clerk  in  "the  proper  county  shall  certify  their  right  so  to  do 
in  a  declaration  in  the  following  form":  "Legal  evidence 
having  been  furnished  to  me,  in  accordance  with  the  act  of 
assembly  ....  this  certifies  that  I  am  satisfied  that  there 
is  no  legal  impediment  to  your  joining  yourselves  together 
in  marriage."  When  &eU-gifta  thus  takes  place,  the  per- 
sons contracting  are  required  to  make  duplicate  certificates 
of  their  own  wedding  celebration,  returning  one  of  them  to 
the  clerk,  as  in  other  cases  provided  by  law.* 

In  the  remaining  nineteen  states  of  this  group  not  yet 
considered,  except  Alaska,  the  simple  license  system  has 
been  introduced.  Save  here  and  there  in  certain  cases 
specially  provided  for,  a  license  is  always  required.  Thus, 
by  the  Minnesota  law,  "previous  to  persons  being  joined  in 

1  Law8  (1885),  146;  ilnd,  (189S),  27;  ibid.  (1887),  170;  Peppbb  AND  Lewis,  Digegt 
(1896),  II,  2878-83. 
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marriage,  a  license  Bball  be  obtained  from  the  clerk  of  the 
district  coBrt  of  the  county  in  which  the  female  resides,"  or, 
if  she  be  not  a  resident  of  the  state,  then  from  the  same 
officer  "in  the  county  where  the  marriage  is  to  take  place  in 
the  state;"  but  if  there  shall  be  no  such  clerk  in  either  of 
the  connties  specified,  no  license  is  required.  The  clerk 
may  inquire  of  the  persons  under  oath  as  to  the  legality  of 
the  proposed  marriage.  If  he  "shall  be  satisfied  that  there 
is  no  legal  impediment  thereto,"  be  shall  grant  a  license  and 
make  a  record  thereof.  Persons  under  age  and  not  having 
had  a  former  husband  or  wife  must  have  the  consent  of  the 
parents  or  guardians  personally  given  or  certified  under 
their  hands  and  seals,  "attested  by  two  witnesses,  one  of 
whom  shall  appear  before  said  clerk,  and  make  oath  or 
affirmation  that  he  saw  said  parent  or  guardian  subscribe,  or 
heard  him  or  her  acknowledge  the  same."  If  a  "clerk  shall 
in  any  other  manner  issue  or  sign  any  marriage  license,  he 
shall  forfeit  and  pay  a  sum  not  exceeding  one  thousand 
dollars"  to  the  persons  aggrieved.  The  statute  allows  the 
olerk  a  fee  of  two  dollars  for  each  license  issued.' 

Similar  powers  and  functions  are  exercised  by  the  clerk 
of  the  district  court  in  Iowa  and  Montana ;'  the  county 
clerk,  in  California,  Colorado,  Illinois,  Michigan,'  Nevada, 
Oregon,  Utah,  Wisconsin,  and  Wyoming;  the  clerk  of  the 

I  OtTi.  Stat.  <tf  UiiM.  (1891),  1, 1164,  USS. 

Following  la  ths  form  of  llcoDss  or " oerti&eats "  In  Colorado ;  "Know  all  meD 
by  this  CertificBte,  that  BOX  retmlst  ordsiaed  mioUtarof  IhsOospal  aalhorlEed  bjr 
thB  roiss  sad  ussses  of  tha  Charah  or  doDomiDatioa  of  ChrisIinDs,  Hebrews,  or  re- 
ligiouB  bod;  of  which  he  may  bo  a  member,  or  aoy  Jod^  or  jtutiee  of  the  peace  to 
whoiD  this  may  come,  be  oat  ImDviafr  of  any  lawfnl  impediment  theiclo.  is  horeby 
anthorliad  and  empuwered  (o  solemniie  the  ril«B  of  malilmony  betveon  .  .  .  .  ot 
....  of  the  ooonty  of  ...  .  PreTionidy  iparried  T  .  .  ■  .  Wife  daceascd  1 .  .  ,  Dt- 
Toreedl  ....  Whan  1  ....  WhereT  ....  On  what  grotindBl  ....  Aod  ....  of 
....  of  the  ooonty  of  ...  .  Previously  married  1  .  .  .  .  Husband  dec«ssed  1  .  ,  .  , 

Divorced  1  .  .  .  .  When  T  .  .  .  .  Whoro  T  ....  On  what  grounds  1 "—  Uilli, 

Ann.  Slat,  qf  Col.  (18B1).  ID,  828. 

lAototUarchll,  ISSS:  in  Comp.  Coda  and  Slat.  (ISK).  nt. 

'Id  Uichigan  a  bItI  under  eighteen  most  bring  writt«a  consent  of  pareot  or 
gnudian  before  Uoenie  will  be  ismed :  Ptt^.  AeU  (IBW),  US,  U7, 
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circnit  court,  in  Indiana  and  South  Dakota;  the  probate 
judge,  in  Kansas  and  Ohio;  the  county  judge,  in  Nebraska; 
the  county  auditor,  in  Washington;  the  county  recorder,  in 
Idaho;  and  by  the  judge  of  the  county  court,  in  North 
Dakota.  The  license  is  issued  by  such  officer  from  the 
county  of  the  woman's  residence,  in  Indiana,  Ohio,  and 
Oregon;  from  the  county  where  either  the  man  or  the 
woman  resides,  in  Michigan;  from  the  county  where  the 
marriage  is  to  take  place,  in  California,  Idaho,  Illinois,  Iowa, 
Montana,  Nebraska,  North  Dakota,  South  Dakota,  and 
Wyoming;  from  the  "proper"  county,  in  Kansas;  and  from 
"any  county,"  in  Colorado;  from  "a  county  auditor"  in 
Washington;  the  county  where  one  or  both  of  the  persons 
dwell,  or  from  any  county  when  both  are  non-residents,  in 
Nevada;  from  the  county  of  the  bride's  residence,  or,  if  she 
be  a  non-resident,  from  that  of  the  proposed  marriage,  in 
Wisconsin  and  Minnesota;  and  in  Utah,  from  the  county 
where  the  female  lives,  provided  that  when  she  is  a  widow 
or  of  full  age,  and  it  is  granted  on  her  application,  it  may  be 
issued  from  any  county.  In  Kansas  and  Indiana  a  license  is 
not  required  in  the  case  of  Friends  marrying  according  to 
their  own  usage ;  and  the  same  is  true  in  Iowa,  California,  and 
South  Dakota,  for  the  members  of  "any  particular  denomina- 
tion having,  as  such,  any  peculiar  mode  of  entering  the  mar- 
riage relation."  Wisconsin  requires  the  license  to  be  obtained 
not  less  than  five  days  previous  to  the  persons  being  joined 
in  marriage ;  and  has  also  provided  for  celebration  without 
license  in  urgent  cases.  Upon  the  application  of  either 
party  to  a  proposed  marriage,  any  county  judge,  court  of 
record,  or  presiding  judge  thereof,  in  his  discretion,  by  order 
may  authorize  solemnization  without  license  or  the  five  days' 
notice.  Such  order  must  be  delivered  to  the  person  per- 
forming the  ceremony,  who  is  to  return  it  in  place  of  or  in 
connection  with  the  license  to  the  register  of  deeds  or  of 
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vital  BtatisticB.'  Michigan  hae  likewise  made  provieioii  for 
cases  of  emergencj  where  social  expediency  seems  to  require 
exceptional  rules.  By  a  law  of  1S97,  amended  in  1899, 
entitled  "an  act  to  provide  for  the  protection  of  the  reputa- 
tion and  good  name  of  certain  persons,"  the  judge  of  probate 
in  each  county  is  authorized  to  issue  without  publicity  a 
license  to  any  female  who  has  lived  with  a  man  as  his  wife, 
or  who  for  any  other  reason  expressed  in  her  application, 
deemed  sufScient  by  the  magistrate,  "desires  to  keep  the 
exact  date  of  the  marriage  a  secret,  to  protect  the  good  name 
of  herself  and  the  reputation  of  her  family."' 

Generally  throughout  the  region  under  diacuseion  pcnal- 
ties  by  fine  or  imprisonment  are  prescribed  for  celebratiou 
without  a  license  or  for  illegally  issuing  the  same. 

In  every  instance,  except  in  Alaska,  the  person  or  society 
conducting  the  celebration  is  required  to  make  a  return  to 
the  officer  authorized  to  receive  it,  either  in  the  town  or, 
usnally,  the  county,  where  the  license  was  issued,  or  in  that 
of  the  marriage.'     Such  return  is  made  either  by  separate 

■Act  ot  April »:  Lawof  Wii.  {IB3»\  Sl»-SI ;  cf.  the  ^ct  ot  1X3:  Laui.  177,  473. 

■The  lodge  of  probata  must  iasoe  a  lIceiiM  withoat  pablleitr  to  s  "teioBla 
maklDgapplicBCioii  to  bim,  under  oath, coDCamiD«astaI«iiient  that  she  Is  with  child, 
which  if  burn  oliie  bafore  bet  martisHe  bUI  bocome  a  bastard,  or  baa  lived  with  a 
man,"  etc.    With  consent  of  parent  or  saardian,  anoh  Indgo  U  empnirerod  to  marry 

marriage  "wunid  be  a  benefit  to  public  morgja."  He  is  required  to  "  file  a  complete 
set  of  all  papers  iu  each  cose  In  a  private  file,  and  shall  within  ten  dajs  after  the 
marrla4(e  fomard  the  duplicate  tbursof  to  the  socnitary  of  state,  vho  shall  fllesoah 
duplicate  in  a  private  &le  and  reourd  the  Bame  in  ■  priisEo  rettister."  These  private 
fllea  of  the  probate  judKe  and  secretary  of  state  "  shall  bo  opou  to  lospection  only 
upon  the  vritten  order  of  the  ludm  of  any  circuit  or  the  supreme  court  of  thia  state, 
and  ouly  for  such  use  as  Is  designated  in  sDch  order.  Such  order  uhaU  be  made  only 
upon  the  wrltwn  request  of  tbe  persoa  or  persons  who  were  so  married,  or  wheo 
necessary  to  the  protection  of  property  rights  arising  (roiu  or  affected  by  anob 
marriage."— Pub.  AcU  o!  MicK.  (1S97).  230. 231;  ibid.  (IBSg),  36S,  3«. 

■  Betum  ia  made  to  the  designated  officer  of  the  oonnty  (or  town)  where  the 
ll«Dss  was  issued.  In  Idaho  (1899),  Kanann.  Ulebigan,  Montana.  Nebraska.  Nevada 
(ISes),  and  Utah;  but  whore  the  marriage  was  Bolemnintd,  in  California,  Delaware, 
Illinoia,  Indiana.  Uinnesota,  North  Dakota,  Washington,  Wisconsin,  Wyoming,  and 
Iowa.  Tbe  Ponusylvania  act  of  ISB3  roqnlres  the  return  to  be  made  to  the  clerk  ot 
the  orphans'  a 
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certificate,  by  indorsement  on  the  license,  or  by  certificate 
appended  to  it.  Several  states,  however,  have  enacted 
special  provisions.  In  South  Dakota,  for  example,  the 
marriage  certificate  mnst  be  *' filed  with  the  clerk  of  the 
city  or  town  where  the  marriage  was  solemnized,  or  where 
either  of  the  parties  resides,'^  or  with  the  **  register  of  deeds 
of  such  county."  By  the  Colorado  statute  return  is  made 
to  the  clerk  issuing  the  license;  and  the  solemnizer  must 
also  send  a  report  to  the  clerk  of  the  county  where  the 
marriage  takes  place.  In  Iowa  the  person  performing  the 
ceremony  is  to  make  return  to  the  clerk  of  the  district  court; 
and,  *'when  the  services  of  a  clergyman  or  magistrate  are 
dispensed  with,  the  husband  must  make  the  return.''  Cali- 
fornia has  enacted  that  ''when  unmarried  persons,  not 
minors,  have  been  living  together  as  man  and  wife,  they  may, 
without  a  license,  be  married  by  any  clergyman.  A  certifi- 
cate of  such  marriage  must  be  made  and  delivered  by  the 
clergyman  to  the  parties,  and  recorded  upon  the  records  of 
the  church  of  which  the  clergyman  is  a  representative ;''  and 
**no  other  record  need  be  made."  Furthermore,  when 
members  of  a  religious  society,  having  as  such  peculiar  rites, 
are  married  without  a  license,  as  the  law  permits,  they  must 
join  in  a  written  declaration  of  the  marriage,  which  shall  be 
signed  by  themselves  and  attested  by  at  least  three  witnesses. 
Within  thirty  days  after  the  wedding  this  declaration  miist 
be  filed  by  the  husband  with  the  county  recorder,  who,  after 
it  is  duly  acknowledged,  shall  record  the  same  as  in  grants 
of  real  property.*     New  York  requires  that  the  certificate, 

(1896),  II,  2880,  2881,  2883.  By  the  Ohio  act  of  April  25, 1896,  retnra  is  made  to  the 
probate  jadge  of  the  county  where  the  license  was  issued,  or  where  the  oongreffation 
in  which  publication  of  banns  was  made  is  located,  or  where  the  marriage  was 
celebrated:  Laws  (1898),  309-11.  Of  course,  the  county  of  issue  of  license  and  the 
county  of  celebration  are  usually  the  same.  In  Oregon  return  is  made  both  to  the 
county  clerk  issuing  the  license  and  to  the  clerk  ^of  the  county  of  the  marriage: 
General  Latoa  (1903),  99, 100. 

^Statutes  of  8.  D.  (1899),  II,  1028;  Rev.  Codes  of  8.  D.  (1903),  598;  Mills,  Ann, 
Stat,  of  Col.  (1891),  II,  1679;  Code  of  Iowa  (1897),  1124,  1125;  AmendmenU  to  the  CivU 
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given  to  each  of  the  married  persons  on  request,  signed  by 
the  officiating  magistrate,  shall  be  filed  and  recorded,  if 
within  six  months  it  is  presented  to  the  clerk  of  the  city  or 
town  where  the  marriage  took  place,  or  where  either  the 
bride  or  groom  resided.  When  it  is  a  clergyman  who  con- 
dncts  the  celebration,  his  certificate  thereof  may  in  the  same 
manner  be  filed  and  recorded,  "if  there  be  endorsed  thereon 
or  annexed  thereto,  a  certificate  of  any  magistrate  residing 
within  the  same  connty  with  such  clerk,  setting  forth  that 
the  minister  is  personally  known  to  such  magistrate,  and  has 
acknowledged  the  execution  of  the  certificate  in  his  pres- 
ence ;"  or  that  the  execution  was  proved  to  the  magistrate 
by  the  oath  of  a  witness  known  to  him.' 

By  the  rules  prevailing  in  every  state,  save  New  Jersey, 
the  official  receiving  the  return  must  register  or  file  the  same 
of  record.  The  prescribed  term  within  which  the  report  of 
the  celebration  must  be  submitted  is  thirty  days  (or  "one 
month")  in  California,'  Colorado,  Idaho,  Illinois,  Kansas, 
MinoeBota,  Montana,  Nevada,  New  Jersey,'  North  Dakota, 
Ohio,*  Oregon,  Pennsylvania,'  South  Dakota,  and  Utah; 
ninety  days  (or  "three  months"),  in  Indiana,  Iowa,  Michi- 
gan, Nebraska,  Washington,  and  Wyoming ;  and  six  months 
in  New  York.  South  Dakota,  in  addition  to  the  return  by 
the  solemnizer,  provides  that   within  six  months  after  the 

Co(teqfCal.miS-1t).m:  THzKina.OxUtaivlStatvta  (198S},  II,n,tS;  Aotof  1807; 
Ammdmaitt  U>  the  Civil  Coiit,  sac.  TOH,  p.  ISS. 

I  Rea.  atal.  o}  S.  Y.  (US9),  IV.  2398;  the  samo  in  Rev.  Slot.  (ISST-ZS),  140.  lU. 

■  In  Calitoiuia  thsoilgiual  lloanss,  vith  thoceriifloate  at  solsmoiiatioD  iodorsed 
and  atCsebed  inastbeBled  with  theoonntii  racardor  in  thirtj  dajs:  DKEBiHa.  Caitm 
andStoC.  (1886),  n,  sees.  71,74.  pp. 'Ja.£]i  bat,  in  addition,  tho  stato  rogislratloo  law 
reqnlrea ereiT  psrwn  solomniiiog  marrlagflBto  keep  a  "registry,"  and  "qnarterly" 
toEnbmit  to  tbecouDtyclerka  certified  copi  of  it:  ibid.,  1,  sacs. 3(ni. 3077, pp. 4S0.tCl. 

iSobftbeact  of  Psb.  IS:  Pub,  Lamt  of  N.  J.  (1888),  U  R.,  u  emended  br  (bat 
of  HerchSa:  Pub.  Zduu  (ISSZJ.SU;  both  ia  Oen-Stof.  (1890),  11.2011,  3012. 

<Tbs  period  within  wbich  the  oertiSoate  mnstbe  relnraed  to  the  probate  JndflB 
was  foriDDrljniiutj  days:  Am.Btat.ot  OA'o  (IWIJ,  n,  3017:  but  bi  the  act  ot  April 
K,  1898.  it  id  flied  at  tbirty  days:  Lav  (1898).  30B-11. 

BBy  ths  act  ot  Uarah  1,  IKIS,  amending  that  of  June  23.  1889:  PsFFIk  Ain> 
I.BWI8,  Dige*t  (IBM),  II.  iStO,  1881,  ZSB3. 
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wedding  the  certificate  given  to  the  persons  married  may  be 
"filed''  in  the  maimer  above  described;  and,  when  thus 
filed,  it  mnst  be  entered  in  a  book  to  be  provided  by  the 
clerk  or  register  for  the  purpose.^  By  the  Wisconsin  law 
the  license,  with  a  certificate  of  the  marriage,  most  be 
returned  by  the  person  conducting  the  celebration  to  the 
register  of  deeds  of  the  county  where  the  license  was  issued, 
provided  that  in  cities  of  the  first  class  the  report  shall  be 
sent  to  the  registrar  of  vital  statistics,  who  is  to  place  it  on 
file.'  In  Delaware  the  person  solemnizing  must  keep  a 
record  and  "annually,  in  March,  deliver  to  the  recorder  of 
deeds  for  the  county,  a  true  extract  therefrom''  of  all  entries 
for  the  year  preceding.' 

Only  in  Wisconsin  is  there  any  provision  for  return  when 
the  marriage  of  a  resident  takes  place  outside  the  state. 

Provision  for  giving  a  certificate  to  the  persons  married, 
on  request  or  otherwise,  is  made  by  Alaska,  Ccdifomia, 
Idaho,  Iowa,  Michigan,  Minnesota,  Montana,  Nebraska, 
Nevada,  New  York,  Oregon,  Pennsylvania,  South  Dakota, 
Washington,  Wisconsin,  and  Wyoming.  Creditable  prog- 
ress is  also  shown  in  a  number  of  the  states  of  this  group 
in  providing  for  a  proper  record  of  marriages,  and  for  the 
collection,  registration,  and  publication  of  social  statistics. 
Thus  in  California,  Delaware,  Idaho,  Iowa,  Michigan, 
Nevada,  New  Jersey,  New  York,  Ohio,  South  Dakota,  and 
Wisconsin  the  person  conducting  the  celebration  is  required 
to  keep  a  record;*  and  everywhere,  save  in  one  instance,  as 
already  seen,  the  clerk  or  other  officer  of  the  county  or  town 
must  register  the  facts  contained  in  the  license  issued  or  the 

I  Stat.  ofS,  D,  (1899),  H,  1021, 1023. 

3  A  period  within  which  the  return  is  to  be  made  does  not  seem  to  be  fixed :  Act 
of  April  29:  Laws  of  Wis.  (1899),  530. 

3  Rev.  Stat,  of  Del.  (1893),  594;  practically  the  same  in  ibid.  (1874),  472-74. 

*  The  Pennsylvania  act  of  1849  requiring  a  transcript  of  the  marria^  record  to 
be  irivGQ  to  the  person  applying  therefor,  on  payment  of  the  prescribed  fee,  stiU 
appears  to  be  in  force :  Pxppsb  and  Lewis,  Digest  (1896),  II,  2879. 
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certificate  returned ;  and  usually  the  original  documeuta  are 
filed  for  preservation.'  Moreover,  a  goodly  number  of  com- 
monwealths have  wisely  created  Bystems  of  state  registration 
which  promise  to  be  of  great  service  in  the  future  of  American 
society.  Beginning  in  1881,  Delaware  has  established  such 
a  system.  The  state  board  of  health,  composed  of  "seven 
physicians  of  skill,"  has  general  oversight,  appointing  one 
of  its  own  number  as  secretary,  who  performs  the  duties 
of  "superintendent  of  registration  of  vital  statistics."  To 
him  the  recorders  of  the  several  counties  are  required  to  send 
information.'  An  elaborate  registration  act  was  adopted  in 
New  Jersey  in  1888 ;  and  this,  as  amended  in  1892,  ia  still 
in  force.  Thirty  days  after  the  solemnization  of  any  mar- 
riage a  certificate  thereof  is  to  be  sent  to  the  proper  officer, 
Betting  forth  the  "name,  age,  parentage,  birthplace,  occupa- 
tion, and  residence  of  each  of  the  persons  married,  the  time 
and  place  of  the  marriage,  the  condition  of  each  of  the  per- 
sons married,  whether  single  or  widowed,  the  name  of  the 
minister,  magistrate,  or  person  by  whom,  or  of  the  religious 
society  before  which  the  marriage  was  solemnized,  and  the 
names  and  residences  of  the  witnesses."  The  certificate  is 
to  be  returned  to  the  "registrar  of  vital  statistics,"  or,  if 
there  be  none,  the  clerk  of  any  city,  borough,  town,  or  other 
municipal  government,  or  to  the  assessor  or  clerk  of  a  town- 
ship. These  local  officers  are  required  each  month  to 
forward  the  certificates  and  the  "special  return"  provided 
for  by  law  to  the  state  board  of  health,  whose  secretary  is 
styled  the  "medical  superintendent  of  vital  statistics."' 

iBotb  Otesoa  tad  WanbiDfrtoD  aUow  the  eolemolMr  to  lnwp  the  lis(ni»B|tb« 
clerk  or  auditor  first  recoidiuK  the  tacts  contsinod  thorela:  Oodet  aiul  8taL  <^  On. 
(IHK),  n,  IftU;  ^nn.  Coda  awl  Blot,  of  Watk.  (1S>7),  I,  IITT,  117S. 

>  See  [be  act  ol  April  1,  I8B1 :  r.aiH.  XVI,  obap.  SSI :  aot  ot  Uareh  13, 1(T9.  uiHiiidad 
uid  republished.  April  11, 1893:  Rev.  SlaU  (1S8S).  SW-W,  U»-«. 

■  Act  of  Feb.  Ill  Pub.  Lam  i;/ 7^.  J.  (ISSB),  SS  ff.;  aet  of  Uarch  »:  iMd.  (1182), 
SI:  atn.Btat.  (1S8S),  II.  Zn»-1£,  1834,  ISB  (board  ot  health):  act  or  Feb.  ?I,  IKH: 
ActMo/N.J.,91. 
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Ohio  has  a  similar  plan  of  local  and  state  administration. 
The  mayor  of  each  of  the  smaller  cities  and  villages,  and  six 
persons  nominated  by  the  council,  including  two  medical 
practitioners,  constitute  a  board  of  health  which  is  author- 
ized to  appoint  a  health  officer  and  '^  create  a  complete  and 
accurate  system  of  registration  of  births,  marriages,  deaths, 
and  interments,  for  the  purpose  of  legal  and  genealogical  in- 
vestigations, and  to  furnish  facts  for  statistical,  scientific, 
and  sanitary  inquiries/'  The  secretary  of  state  is  required 
each  year  to  prepare  and  submit  to  the  general  assembly  a 
full  and  accurate  report  of  the  statistics  of  Ohio.^  A  system 
of  state  registration  of  births,  marriages,  deaths,  and  divorces 
has  existed  in  Michigan  since  1867.  The  secretary  of 
state  is  required  to  furnish  the  clerks  of  the  respective  coun- 
ties with  suitable  blank  books  for  record  and  forms  for  re- 
ports. The  reports  of  these  local  officials  are  to  be  properly 
bound  and  indexed  under  the  direction  of  the  secretary; 
*'and  with  such  assistance  as  may  be  voluntarily  rendered 
by  any  authorized  committee  appointed  by  the  medical  faculty 
of  the  University  of  Michigan,  or  by  any  regularly  author- 
ized medical  society  .  .  .  .  ,  he  shall  prepare  such  tabular 
statements,  results,  and  deductions  therefrom  as  will  render 
them  of  practical  utility,  and  make  report  therof  annually  to 
the  governor."  But  in  reality  this  report,  under  the  general 
direction  of  the  secretary,  is  prepared  and  published  by  the 
secretary  of  the  state  board  of  health.* 

As  early  as  1852  Wisconsin  made  provision  for  registra- 
tion of  births,  marriages,  and  deaths;  and  the  plan  then 
adopted,  with  some  modification,  still  exists.  By  a  statute 
of  1897  the  register  of  vital  statistics  in  every  city  having 

1  The  law  does  not  apply  to  cities  of  the  first  class  nor  to  those  of  the  second 
class,  Grades  1,  2,  and  3a.  Special  provision  is  made  for  a  board  of  health  in  Cin- 
cinnati (cities  of  the  first  grade  of  the  first  class) :  Batbs,  Ann,  Rev,8tat  (1897),  I, 
S7, 978, 979. 

aq/.  act  of  1867:  Pub,  AcU  (1867),  266;  that  of  1869:  ihid.  (1869),  214;  ibid.  (1899), 
67, 68;  and  Howell,  Qen,  StcU.,  1, 96, 276-80, 464;  Gomp.  Laws  (1899),  II,  1451  ff. 
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Buch  an  officer  is  required  to  keep  a  record  of  all  marrisgeB 
celebrated  therein,  in  the  sajne  way  as  he  does  of  births  and 
deaths.  To  hini  the  persons  or  societies  conducting  mar- 
riage celebrations  are  required  to  send  certificates  thereof; 
and  every  week  these  certificates  must  by  him  be  forwarded 
to  the  register  of  deeds  of  the  county  or  city.  For  the 
commonwealth  the  secretary  of  the  state  board  of  health, 
nnder  the  direction  of  the  secretary  of  state,  performs  the 
same  fonctions  as  discharged  by  that  official  iu  Michigan.' 

Provision  for  similar  registration,  under  authority  of  the 
state  boards  of  health,  is  made  by  the  laws  of  Indiana,  Iowa, 
Kansas,  Minnesota,  and  Pennsylvania.  California  has  a  simi- 
lar statute.  Careful  provision  is  made  for  keeping  registers 
of  births  by  physicians  and  mid  wives;  of  deaths,  by  clergy- 
men who  officiate  at  funerals,  coroners  who  hold  inquests, 
sextons  and  undertakers  who  bury  deceased  persons;  and  by 
those  who  conduct  marriage  celebrations.  Certified  copies 
of  all  these  registers  are  to  be  filed  quarterly  with  the  re- 
spective county  recorders;  and  every  three  months  these 
officials  are  required  to  transmit  a  "certified  abstract"  of 
their  own  registers  to  the  secretary  of  the  state  board  of 
health  at  Sacramento.  This  body  consists  of  seven  physi- 
cians appointed  for  four  years  by  the  governor;  and  at  each 
biennial  session  of  the  legislature  it  is  authorized  to  make  a 
report,  "with  such  suggestions  as  to  legislative  action"  as  it 
deems  proper.' 

The  New  York  law  is  very  careful  and  elaborate.  There 
are  local  boards  of  health  in  towns,  incorporated  villages, 
and  cities.  In  the  town  the  board  consists  of  the  clerk  and 
the  justices  of  the  peace,  together  with  a  "citizen"  appointed 
by  them ;  in  the  incorporated  villages,  of  from  three  to  seven 


Owlet  and  Slat.  (IgSS),  1,  U2ff.,  480  S. 
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members  nominated  by  the  village  trustees.  The  village 
and  town  boards  each  hold  office  for  one  year,  and  each  is 
authorized  to  appoint  a  ^'competent  physician''  to  serve  as 
*' health  officer/'  who,  in  the  case  of  the  village,  may  not  be 
a  member  of  the  board.  The  city  board  is  composed  of  six 
members,  at  least  one  of  whom  shall  be  a  physician,  all  ap- 
pointed by  the  common  council  The  board  thus  constituted 
is  authorized  to  choose  a  president  and  to  select  a  competent 
physician  as  health  officer.  The  six  members  hold  office  for 
one,  two,  and  three  years,  respectively,  by  pairs.  It  is  made 
the  duty  of  each  of  these  local  bo€utls  ''  to  supervise  and  make 
complete  the  registration  of  all  births,  marriages,  and  deaths 
occurring  within  the  limits  of  its  jurisdiction  in  accordance 
with  the  methods  and  forms  prescribed  by  the  state  board  of 
health,  and  to  secure  the  prompt  forwarding  of  the  certifi- 
cates of  birth,  marriage,  and  death  to  the  state  bureau  of 
vital  statistics  after  local  registration."  To  attain  com- 
pleteness in  such  registration,  "it  shall  be  the  duty  of  the 
parents  or  custodians  of  every  child,  and  the  groom  at  every 
marriage,  or  the  clergyman  or  magistrate  performing  the 
ceremony,  to  secure  the  return  of  the  record  of  such  birth  or 
marriage  to  the  board  of  health  or  person  designated  by 
them  within  thirty  days  from  the  date"  of  the  same,  "and 
each  record  shall  be  duly  attested  by  the  physician  or  mid- 
wife (if  any)  in  attendance  at  such  birth,  or  the  clergyman 
officiating  at  such  marriage."  If  in  any  place  the  state 
board  of  health  ascertains  that  the  registration  is  "not  com- 
pletely and  well  made,"  it  may  notify  the  delinquent  local 
board  that  within  one  month  such  "defects  and  neglects  in 
the  records  must  be  amended  and  prevented."  If  the  abuses 
are  not  remedied  within  the  period  named,  the  state  board  is 
required  to  take  control  of  the  records,  and  to  "  enforce  the 
rules  and  regulations"  so  as  to  make  them  complete. 

The  bureau  of  vital  statistics  has  general  charge  of  the 
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state  system  of  registration,  under  direction  of  the  state 
board  of  health.  The  latter  body  consists  of  three  "state 
commissioners  of  health/'  appointed  by  the  governor  with 
the  advice  and  consent  of  the  senate,  and  six  other  members, 
three  nominated  by  the  governor,  and  three  serving  ex  officio. 
It  appoints  a  secretary  who  is  "superintendent  of  registra- 
tion of  vital  statistics ;''  and  it  makes  an  annual  report  to  the 
governor  regarding  "vital  statistics  and  the  sanitary  condi- 
tion and  prospects  of  the  state.''' 

1  Cf.  the  act  for  ragUtration  of  births,  marriagoe,  and  deaths :  Lavm  (1847),  chap. 
152,  repealed  by  Law  (1885),  ohap.  270;  Law  (1880),  ehap.  822;  and  Reo»  8tai.  (1889), 
II,  1206, 1207, 1200, 1196-08  (state  board),  IV,  2610, 28U  (daaaee  relating  to  New  York 
city). 

In  general,  to  trace  the  history  of  the  topics  treated  in  this  snbseo.  e),  consult 
the  last  note  in  sabseo.  6). 
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